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Brown  p9.  Baldrde^^b^. 

«  ^nt,  not  tkht  of  Its  r^stralioDy  dengoatei  its  CdmmeBcemeBk  m§  a  ohihu 
volt  of  titles  Wbfbevor  mgaalered,  a  gnat  re^fetto,  and  bv  fcii  m^ 
coai|)lclle  existence,  for  all  psrposes,  from  its  date,  tbe  r^istralMa  aot  htiMff 
iatended  lo  fire  it  exiitedce,  bat  to  preserve  and  pespetaate  tbe  eyidenoea 
that  ft  alreadj  exists,  aad  bein|p  itself  as  ^ed  mthont  bs  witb  m  date.  See 
Tea  FOl  t«.  Pugh,  I  Der.  &  BaC  21«. 
SlMK.  Limitmtions.  Hence,  tbe  time  of  prescriptioa  is  te  be  cnadad  Snm 
tbe  date,  aad  sot  from  the  regirtration  of  the  gra^. 

This  tction  of  ejecuneiit,  for  640  acres  of  Ift&d,  te«s  mib* 
■itted  to  Baret,  Judge  of  the  11th,  eittiog  for  HARftts, 
Judge  of  the  9th  circoh,  u  October  Term,  1897^  Of  Weak- 
lej  Circiat  Couct,  upon  ta  agreed  case,  in  which  it  appewnsd^*^ 

That  nilitarjr  warnmt,  5071,  dated  Decettiber  i^  1797|* 
hid  been  issued  by  North  Carolina  to  Martin  Armstrong,  re« 
pairing  him  to  snrve^  for  Daniel  Baldridge,  a  private  640 
acres  witidn  Ae  Umits  of  the  hods  reserved  by  law  for  the 
officers  and  soldiers  of  the  Continental  line  of  the  State;  that 
the  Board  of  Conmusuonem  for  West  Tennessee  had  given 
Baldridge  a  certiicate,  dated  July  10, 1823,  that,  by  virtue  of 
sad  warrant,  he  was  entitled  to  enter  640  acres,  by  location 
878,  with  any  of  the  principal  snrveyors,  sooth  and  west  <^ 
the Coiifressitaal  Reservation  Line:  that  thereupon  entry  7SS 
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Brown  f^^^  {)een  made,  dated  December  34,  1822:  that  by  an  instrir' 
Bftidridge.  ment  under  seal,  dated  March  7,  1823,  Baldridge  had,  io 
consideration  of  love  and  affection  given  to  his  sons,  Williaro,^ 
the  defendant,  and  Andrew,  their  heirs  and  assigns,  all  his 
right,  &c.  to  said  640  acres,  if  located,  and  if  not,  then  to  the 
warrant,  &c.;  that  the  land  had  been  surveyed  in  the  name  of 
Baldridge,  the  father,  July  17, 1823;  that  the  plat  and  certifi- 
cate had  been  assigned  by  the  Trustees  of  the  University  of 
North  Carolina,  by  their  attorney  in  fact,  Samuel  Dickens, 
to  the  lessor  of  the  plaintiff,  December  14,  1824;  that  in 
January  1825,  the  defendant,  William  Baldridge,  had  taken 
possession  of  the  premises,  claiming  to  hold  them  under  A^ 
above  gift  from  his  father;  that  a  patent  founded  upon  the 
aforesaid  entry  had  been  issued  by  the  State  of  Tennessee 
to  the  lessor  of  the  plaintiff,  dated  January  1,  1827,  which 
had  been  registered  in  the  register's  office  of  the  Westen> 
District,  May  29,  1827;  that  the  defendant  had  continued  his 
possession  down  to  April  22, 1834,  when  this  action  was  com- 
menced.    And  the  question  was — 

Whether  land  is,  in  legal  contemplation,  granted  from  the 
date^  or  from  the  registration  of  the  grant?  If  from  the 
date,  then  the  plaintiff^s  right  of  action  had  accrued  more,  but 
if  from  the  registration,  then  less  than  seven  years  before  the 
commencement  of  the  suit. 

The  defendant  had  judgment,  from  which  the  plaintiff  prosr 
ecuted  Iiis  appeal  in  error. 

Reese  J.  delivered  the  opinion  of  the  courts 
Seven  years  having  intervened  between  the  date  of  the 
'  '  grant,  under  which  the  defendant  claims,  and  the  institution  of 
the  suit,  the  statute  of  limitations  constitutes  a  bar  to  the  re. 
covery  of  the  plaintiff  in  the  present  case,  if  the  date  of  the 
grant  itself,  and  not  the  time  of  its  registration  sbaU 
designate  the  commencement  of  the  grant  as  a  muoimeni 
of  title.  And,  at  the  threshold,  we  may  remark,  that  the  ex* 
elusive  object  in  requiring  a  date  to  be  annexed  to  all  such  in- 
struments, is  to  establish  and  perpetuate  the  evidence  of  the 
fact  as  to  when  the  instrument  had  its  existence.  The  en- 
dorsement of  the  register  in  this  case  is  necessary  to  show  the 
fact  of  registration,  but  it  would  be  as  good  without  as  with 
a  date.    In  the  thousands  of  instances  in  which  grants  have 
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been  produced  in  courts  of  justice,  it  has  never  been  ruled  or 
intimated,  that  for  the  purpose  of  giving  effect  to  the  statute 
of  limitations  or  for  the  purpose  of  determining  the  question 
of  elder  or  younger  title,  the  date,  not  of  the  grant,  but  of 
the  registration  of  it  must  be  resorted  to.  The  registration 
of  the  grant  is  not  intended  to  give  it  existence,  but  to  pre- 
serve and  perpetuate  the  evidence  that  it  already  exists*  It  is 
unnecessary,  however,  that  we  should  in  this  case  determine 
whether  the  registration  be  necessary  to  the  validity  of  the 
grant,  entertaining  as  we  do  no  doubt  whatever  that  the  grant 
when  registered  relates  to,  and  has  full  and  complete  existence 
for  ail  purposes,  from  the  date  which  it  bears.  This  point, 
tboagh  not  reported,  was  determined  many  years  since  in 
the  case  of  Peck's  Lessee  vs.  Hanesy  when  that  case  was  a 
third  time  before  the  Supreme  court.  The  principle  has  been 
settled  in  North  Carolina,  in  several  cases;  and  indeed,  in  the 
absence  of  all  authority,  the  reason  of  the  thing,  if  not  the 
oecesity  of  the  case,  would  dictate  the  same  conclusion. 
liCtthe  Judgment  he  affirmed. 


Brown 


•i^ 


RecHELL  95.  Benson,  Hunt,  St  Co's.  Lessee. 

Deed  ^ot^resident  bargavMr—^rchaU — ngiitration.  How  the  deed  of  ^ 
■vo^resident  bugaiDor  aaaj  be  proved,  and  the  probate  certified,  so  aa  to  be 
•dnuMible  to  regiitralion,  under  the  act  of  1807,  c.  85,  {  3. 

Same.  Irregular  regit traHonr—tffec(  of  on  title.  U  land  be  told  under  ezecu. 
tkm,  the  title  passes,  as  against  the  defendant  and  those  claiming  under  him 
by  CDOTejance  rabseqnent  to  the  judgment,  notwithstanding  anj  irregularity 
IB  the  registration  of  his  title  deed.     3  Yerger,  171 ;  10  Yc«ger  1. 

Same.  Same-~€9ioppel — vendor  and  purchaser.  Though  a  conveyance  where- 
by a-veador  claims  title  to  land,  is  irregularly  admitted  to  registration,  as  upon 
an  iosufficlent  or  not  duly  certified  probate  or  acknowledgement,  a  purchaser 
from  him  is,  nevertheless,  estopped  to  deny  his  title,  or  to  set  up  against  him* 
an  outstaading  title.    9  Johnson,  174. 

FBAODULBirr  Conveyance.  By  judgment  debtor— ettoppeU  One  who  buy^ 
land  from  a  debtor,  after  judgment,  cannot  set  up  an  outstanding  title  against 
a  purchaser  at  a  sale  upon  an^execution  of  the  judgment.    10  Johnson,  223. 

Ejectment  for  320  acres  of  land  in  Henry  county,  in  the 
seventh  section  and  fourth  range.  The  premises  had  been 
granted,  by  the  Stale  of  Tennessee,  to  the  Trustees  of  the 
Uoiyersity  of  North  Carolina,  conveyed  by  them  to  John 
Falton,  by  deed  dated,  January  31,  1834,  sold  under  execu 
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^^ot^^  tioo  dffivat  Piitton,^  and  eoiweyed  bj  ihe  purchaser  st  tinc  sdte 
Btno^l  Umtt  to  the  lessoTS  of  the  plaiDtifL  And  after  the  judgmettt  agaiosA 
#Corft,riitiirfl.y^  Fttltoo  eonrejed  tben^  to  Rnkchell,  who,  »  this  action, 
nused  the  questioo — whether  FuUon  bad  erer  beca  sa  seized 
of  the  legd  title  as  thai  ibe  pretnisas  were  liable:  to  execnUoa 
ID  Us  bands?  And  be  eontended  that  be  bad  not, — ^becaose 
tbe  diMd  firooa  the  Trustees  of  the  University  bad  not  been  so^ 
jnttdy  and  the  probate  so  certified^  as  that  it  could  be  regis- 
ted;— -ood  not  heiog  duly  registered,  it  did  not  vest  him  wiib 
tbe  hffi  titte«.  Tbe  probate  aod  ceriificate  are  copied  in  the; 
opKMUoa  of  tbe  court* 

The  action  was  commeoeed  ea  tbe  IQtb  of  Jape,  t836y 
and  was  tried  at  January  Term^  1838,  of  Henry  Circuit  cour^ 
beCure  Reait^  Judge  of  tbe  lOtb,  sitting  instead  af  H^^itEsa,, 
JiK%e  of  tbe  dth  circuit,  and  a  jury  of  Henry. 

Tbe  i^nciff  read  the  grant  to  tbe  Trustees^  their  deed  t» 
FuItOQ»  records  of  several  recoveries  against  Fultooy  tbesber-* 
iflTs  returns  of  a  sale  under  those  recoveries,  bis  deed  to  tbe 
porebasers  at  said  sale,  and  their  deed  to  tbe  lessors  ^  and  prov- 
ed that  tbe  person,  ott  whom;  notice  of  the  action  bad  been 
served,  was  in  possession  of  tbe  premises  at  the  date  of  tbe 

Tbe  defeo&Kit  read  a  mortgs^  and  a»  absolute  deed  firom 
FukoB  to  bin^8€;lf,.  both'  of  them  of  dates,  subseqtient  to-  tbe 
iceovery  i^ainst  Fulton. 

His  Honor  charged  tbe  jury,  that  tbe  judtpneots  againaa 
Fultoa,  tbe  executions  thereon,  leries,  sales  and  conveyances 
vested  a  good  title  in  the  lessors  of  tbe  plaintiff,  if  they  be< 
lieved  the  land  was  sufficiently  identified  in  the  sbeiriff's  levy  ;^ 
tbal  after  the  rendition  of  tbe  judgments  against  Fulton,  no» 
copvey^nce  could  be  madoy  by  him,  that  would  defeat  tbe  liea 
tbereoC 

VerdteCy  gp&j;  motion  for  new  trial  discharged,  and  ^»peal 
pi  error. 

Timi.EV'  J.  delivered  tbe  opioionr  of  tbe  eoorr. 
This  is  an  action  of  e^tment,  in  wblcb  tbe  plaintiSa  etaun 
4ff»K  5,i«a.  ifjj^  j^  ^  premises  io  dispute,  by  grant  firon»  the  State  of 

'  ■        — ^— .  , 

*Thft  dttdl  d^tcribed  th«  beginini^  corner  of  th«  prenuse*  m  tUnding  440  , 

P®^iP*?'^*^**4  2**  I»fe«  ''^•t  of  a  ceruia-  poiiit,    Th«  levy  i!«pveMoied'U'a« 
*%in^iinr  44  polei  noith,  Ac. 
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leaaessee  to  the  University  of  North  Carolina,  beariiK  dale,  B*eh*n 
the  3rd  day  of  December,  1B22;  a  deed  of  bareatn  and  sde  Beo*MitHant 
from  the  University  of  North  Carolina  to  John  Fulton,  beariog 
date  the  31st  January,  1834;  a  deed  of  bargain  and  sale,  de- 
ted  December,  23,  1834,  from  James  C.  Gainer,  sheriff  of 
Henry  county,  State  of  Tennessee,  to  Robert  I.  Moore, 
Foster  Crutcher  and  Alexander  Allison,  made  by  virtue  of  a 
s(de  under  executions,  issued  (rom  the  County  court  of  Henry 
county,  against  James  and  John  Fulton,  upon  judgments,  ren- 
dered at  the  June  Term,  1834,  of  said  court,  in  favor  of  said 
Moore,  Crutcher  and  Allison,  and  a  de/^  of  bargain  and  sale 
from  Moore  and  Crutcher  and  Allison  to  SylvanosE*  Benson, 
Samuel  Hunt  and  John  Patterson,  the  lessors  of  the  plaintiff, 
bearing  date  the  10th  day  of  July,  1835. 

The  defendant  claims  title  by  virtue  of  a  deed  of  mortgage 
from  JohD  FuUon  to  himself,  bearing  date  the  16th  of  July, 
1834,  and  also  by  virtue  of  an  absolute  deed  of  bargain  and 
sale  from  Joha  FuUon,  bearing  date  the  20th  of  August,  1835. 

The  deeds  of  mortgage  and  of  conveyance  from  John  Fut-^ 
ton  to  Robert  Rochell,  being  subsequent  in  date  to  the  reo*^ 
dition  of  the  judgments  in  favor  of  Robert  I.  Moore  and  Fos- 
ter 6.  Crutcher,  communicate  no  title  as  against  them  or  per* 
tops  claiming  under  them.  Bot  it  is  said--that  John  Fultoo 
had  no  title  which  was  subject  to  execution;,  and  that  the 
plaintiff,  having  thereCpre,  acquired  no  right,  by  virtue  of  the' 
deed  of  conveyance  from  the  sheriff  of  Henry  county,  is  not 
entitled  lo  a  judgment  against  the  defendant,  who  is  protected- 
by  his  possession. 

This  argument  involves  two  propositions — ^first,  wheAer 
John  Fulton  had  a  legal  title  to  the  property  in  dispute?  and* 
secondly,  whether,  if  be  had  not,  the  defendant  Rochdll  ie  io 
such  a  situation  as  to  take  advantage  thereof?  lst«  It  is  said 
tha  John  Fulton  had  no  legal  title  to  the  lands  sued  for,  because 
the  deed  of  conveyance,  made  to  him  by  the  Universi^  of 
North  Carolina,  was  not  proven  as  the  law  directs,,  and  has, 
therefore,  never  been  properly  registered*  The^  probate  ef 
this  deed  is  in  the  words  and,  figures  following: 

^'Be  it  remembered  that  at  the  Supremecourt  of  saidSfat^ 
of  North  Carolina, .  begun  and  held  on  the lattJdoiKlijr  of 
December,  A.  D.  1838,  by  and  before  tbeiHon.  Xli«9.R0f- 
fin,  Chief  Justice,  and  bis  associate  Judges  of  the  same  courts 
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Rocheii  Q(  i|)e  city  of  Raleigh,  aod  continued,  by  adjournment  from 
Beuoo.  Hunt  day  to  day,  Until  thrs  day,  to  wit:  the  1st  day  of  January, 
e  $  ,  |g3^^  jjj  jjjg  «ame  term,  the  foregoing  deed,  from  the  Trus- 
tees of  the  Udiversity  <o  John  Fulton,  being  produced  and 
exhibited,  in  opei  court,  before  tlie  said  Chief  Justice  and  his 
associates,  Charles  Manly  and  William  R.  Hill,  the  subscri- 
bing witnesses  to  the  said  deed,  appeared,  and  being  duly 
sworn,  proved  the  execution,  in  due  form  of  law,  of  the  said 
deed,  which  is  by  the  court  here  ordered  to  be  entered  of 
record  and  certified.  In  testimony  of  whieii  I,  John  L. 
Henderson,  Clerk  of  said  Supreme  court,  have  hereunto 
set  my  name  and  the  seal  of  the  said  court,  the  31st  of  Janua- 
ry^  1834. 

State  of  North  Carolina. 

1,  Thomas  Ruffin,  Chief  Justice  of  the  Supreme  court  of 
North  Carolina,  do  hereby  certify  and  make  known,  that  John 
L.  Henderson,  whose  signature  is  annexed  to  the  foregoing 
certificate  and  attestation,  is  the  Clerk  of  the  Supreme  court, 
and,  as  such,  is  keeper  of  the  records  thereof,  and  that  his  said 
attestation  is  in  due  form." 

We  are  of  opinion  that  this  is  a  good  and  sufficient  probate 
under  the  provisions  of  the  3rd  section  of  the  act  of  1807,  c. 
85,  which  provides  that  ^^alt  deeds  of  conveyance  for  the 
transfer  of  lands,  wherein  the  bargainor  shall  reside  beyond  the 
limits  of  this  State,  within  any  other  other  State  or  Territory, 
shall  be  acknowledged  by  the  bargainor,  or  the  execution  there- 
of be  proven  .by  two  or  more  subscribing  witnesses  thereto, 
in  some  court  of  record,  of  some  one  of  the  States  or  Terri- 
•  tories  of  the  United  States,— the  evidence  of  which  shall  be 
the  attestation  of  the  clerk  of  such  court,  in  which  such  ac- 
knowledgement or  probate  was  made,  under  the  seal  of  his 
office,  and  the  attestation  of  the  presiding  Judge  or  Justice  of 
said  court,  which  probate  or  acknowledgement  shall  be  endors- 
ed by  said  clerk  on  the  back  of  said  deed,  and  shall  entitle  the 
deed  to  registration  in  the  county  where  the  land  lies." 

2.  If  this  is  not  a  good  probate,  is  the  defendant  in 
such  a  situation  as  to  take  advantage  of  it?  We  think  not,  be- 
cause he  entered  into  possession  of  the  land  in  controversy, 
claiming  to  bold  it  under  John  Fulton,  by  virtue  of  the  deed 
of  conveyance  from  him,  which  estops  him  from  disputing  his 
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tide.  The  authorities  are  numerous  upon  this  point.  We  shall  ^^^^^^ 
be  satisfied  with  a  reference  to  two  cases,  decided  by  the  So-  i^^^nsoD,  iinnt 
preme  court  of  the  State  of  New  York.  In  that  of  Smith  vs. 
Bwiis^  Woodward y  9  Johnson,  174,  it  was  held  that  when 
one  enters,  claiming  as  a  tenant  in  common  under  the  same 
title  as  that  of  the  lessor,  he  admits  the  title  of  the  lessor,  so 
that  neither  he,  nor  those  claiming  under  him,  can  set  up  such 
entry  as  adverse  to  the  common  title  or  injurious  thereto.  In 
the  case  of  Jackson  vs.  Bush^  10  Johnson,  223,  it  was 
held  that  in  an  action  of  ejectment  by  a  purchaser  under  a 
sheriff's  sale  against  a  person  in  possession  under  the  debtor 
without  title  or  coUusively,  the  defendant  cannot  set  up  an 
outstanding  title  in  a  third  person  to  defeat  the  recovery  of 
such  purchaser. 

We  therefore  are  of  opinion  that  there  is  no  error  in  the 
judgment  of  the  court  below,  and  direct  that  it  be  affirmed. 


Turner  vs.  Lumbrick. 

PiXADoro.  ParHu—4enMnt9  vn  eommon.  One  tenant  in  common  maj  sue  in 
^'ectaient  or  forcible  entry  and  detainer  vi (boat  joining  his  co-tenant. 

FoKcamx  Ektry,  &c.,  Deaciption  ofpariy^M  initrest.  In  an  action  of  for- 
.  ciblc  entrj  and  detainer,  the  complaint  need  not  specify  the  plaintlflPs 
estate  in  the  pfremises,  with  techmcal  accarecy.  It  roust  show  that  he  bad 
some  estate,  but  need  not  show  the  precise  quantity  of  it. 

Samx.  Hliai  eon$lUutes  the  injury?  Acts,  not  of  violence  or  outra^  upon 
the  person  or  property,  but  tending  to  produce  a  breach  of  the  pe«ee,  wiB 
constitute  the  injury- 

nucncK.  Cimtinuanct.  It  is  not  error  to  refuse  a  continuance,  on  an  affida- 
vit, stating  the  absence  of  witnesses  summoned  to  prove  the  pendency  of  a 
pnor  sait,  for  the  same  cause,  the  plaintiff  releasing  that  suit  of  records 

SbUfB.  Same.  Nor  is  it  error  to  refuse  a  contiDuance  on  an  affidavH  stating 
the  absence  of  witnesses  summoned  to  support  the  character  of  the  defend- 
ant's witnesses. 

In  forcible  entry  and  detainer,  the  plaintiff's  complaint  was 
in  the  following  words — ^^To  James  N.  Barr,  Esq.  an  acting 
Justice  of  the  Peace  for  Henry  county,  Tennessee.  I,  Abra- 
ham Luoabrick,  complain  of  Robert  Turner  and  James  Turn- 
er, of  a  forcible  entry  and  detainer,  made  by  them  into  my  mill 
house,  OB  the  23rd  March,  1836.  The  mill  house  is  situated 
on  Oldtown  creek,  in  the  county  of  Henry,  on  the  road  lead- 
ing from  Paris  to  Dresden,  and  has  been  familiarly  known  as 
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Tarii«r  Turner's  mill;  and  is  situated  on  a  parcel  of  land,  sold  hf 
Uuabrick,  decree  of  the  chancery  court  of  Henry,  and  bought  by  Rob' 
ert  Hays,  and  bought  of  bim  by  John  R.  Moore,  John  Clay- 
ton and  William  Lyon,  and  of  them  purchased  by  your  com- 
plainant,  and  one  Benjamin  T.  Bowden,  and  peaceably  taken 
possession  of  by  them  long  since.  On  this  statement,  I  ask 
for  a  writ  of  forcible  entry  and  detainer." 

The  process  was  issued,  and  on  the  trial,  the  defendants 
pleaded — ^^That  there  is  now  pending  and  undecided,  before 
John  D.  Love  and  Allen  Wade,  two  justices  of  the  peace  of 
Henry  county,  a  proceeding  by  writ  of  forcible  entry  and  de- 
tainer, for  the  identical  same  forcible  entry  and  detainer,  and 
between  the  same  parties;  and  therefore  they  pray  that  the 
proceedings  be  quashed."  Upon  this  plea,  issue  was  joined, 
which  was  submitted  to  a  jury,  wiio  found  in  these  words — 
**verdict  no  suit  pending,  so  say  we  all." 

The  evidence  submitted  to  the  jury  was— that  Lumbrick 
bad  had  possession  of  the  mill,  from  June  1835  until  March  23, 
1836,  early  in  the  morning  of  which  day,  the  witness,  Lum- 
brick's  son,  who  was  miller,  on  opening  the  mill,  was  followed 
by  R.  and  J.  Turner  and  two  others;  that  one  of  the  Turners 
claimed  the  mill,  and  told  witness,  that  if  be  had  any  thing  in 
the  mill,  ho  was  at  liberty  to  take  it  out;  that  if  witness  pro* 
ceeded  to  grind,  he  should  sufier  for  it;  whereupon  witness 
cursed  him,  and  told  him  to  take  himself  out;  that  witness 
then  poured  out  half  a  bushel  of  wheat,  and  went  to  put  it  in 
the  hopper,  on  which.  Turner  took  off  the  hopper,  and  sec  it 
on  the  floor,  and  took  the  key  out  of  the  door;  that  wit- 
ness then  went  to  raise  the  gate  to  let  the  mill  run,  whetl 
Turner  told  him,  if  be  raised  a  gate,  or  touched  any  thing  in 
the  mtll,  he  would  make  him  suffer  for  it;  that  these  words 
were  spoken  in  an  angry,  threatening  manner;  that  Turner 
then  replaced  the  hopper,  poured  out  some  corn,  and  procee- 
ded to  grind;  and  that  Thomas  Edwards  was  left  by  Turner 
as  miller. 

There  was  a  verdict  and  judgment  for  Lumbrick  before  the 
justices,  whereupon  Turner  applied  to  his  Hon.  Judge  Cook 
(or  iBL  cetHonarij  which  was  granted,  and  the  proceedings  were 
certified  hito  the  circuit  court  of  Henry  at  Beptember  Term, 
1636.    At  Janusiry  term>  1838,  (he  case  came  iin  to  be  tried 
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before  Judge  Read  of  the  lOthj  sitting  fdr  Judge  Harris,      Tu™*' 
of  the  9th  circuit.  Lombiick. 

Turner  offered  an  affidavit  for  a  continuance,  on  account  of 
die  absence  of  Love  and  Wade,  whom  he  had  summoned  to 
prove  the  matter  of  the  plea  in  abatement.  Whereupon  the 
court  ordered  Lumfrrick  to  elect  which  action  he  would  pro- 
ceed upon;  and  he,  not  admitting  that  there  was  another  action 
pending  for  the  sttme  cause,  elected,  of  record,  to  proceed  in 
the  present  action,  and  released  the  defendants  from  all  and  ev- 
eiy  other  action  of  forcible  entry  and  detainer,  except  the 
present;  and  the  cause  was  then,  by  consent,  placed  at  the  foot 
of  the  docket.  When  it  was  again  reached,  the  defendants 
filed  another  affidavit  for  a  continuance,  on  account  of  the  ab- 
sence of  a  witness  summoned,  by  whom  they  expected  to 
sustain  the  character  of  their  witnesses.  The  court  refusing 
the  continuance  the  cause  was  tried;  and  Lumbrick  offered 
to  read  to  the  jury,  the  evidence  of  the  forcible  entry  and  de- 
tainer as  recorded  by  the  justices,  the  defendants  objecting 
to  the  evidence  as  incompetent,  irrelevant  and  improper,  but 
not  to  its  being  read  from  the  justices'  record.  The  object- 
km  being  ov^r-ruled,  the  evidence  was  submitted  to  the  jury, 
as  above  recited  and  they  found  a  verdict  for  the  plaintiff  be- 
low, and  be  had  judgment,  from  which  the  defendants  prose- 
cuted this  appeal  in  error. 

FiTZGKRALD  for  the  plaintifis  in  error,  insisted  that  the 
non-joinder  of  Bowden  was  fatal  to  the  action,  to  which  point 
he  cited  Hart  vs  Fitzgeraldj  2  Mass.  R.  509,  and  urged  that 
the  defendant  in  error  was  entitled  to  restitution  of  the  whole 
land  or  none,  and  that  it  was  incapable  of  severance;  that  the 
description  of  the  premises,  in  the  complaint,  was  insufficient, 
and  cited  Clements  vs.  Clinton^  Martin  and  Yerger,  198;  that 
the  court  ought  to  have  continued  the  cause;  and  that  the 
testimony  did  not  make  out  a  case  of  forcible  entry  and  de- 
tainer, there  being  nothing  in  the  conduct  of  the  plaintifli  in 
error,  calculated  to  excite  fear. 

W.  S.  Williams  for  the  defendant  in  error  said,  as  to  the 
objection  first  raised  by  the  plaintiff's  counsel,  it  applies  only 
to  actions  for  chattek — as  appears  by  reference  to  the  case  of 
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Taroer  Hart  VS.  Fit2geraldj  2  Mass.  R.  509;  because  in  such  cases 
Lumbrick.  the  cause  of  action  is  joint  and  joint  only — but  in  case  of 
real  estate,  one  tenant  in  common  can  sue  alone. 

As  to  the  second  objection — the  particularity  in  the  descrip- 
tion of  the  estate  required  under  the  English  statutes,  need  not 
be  observed,  under  our  statute,  because  under  the  English 
statutes,  different  modes  of  proceeding  are  prescribed  in 
reference  to  different  estates.  See  5  Richard  2,  c.  7;  15 
Richard  2,  c.  2;  8  Henry  6,  c.  9,  and  21  James  1,  c.  15. 
But  our  statute  amalgamates  the  whole,  and  gives  the  writ  of 
forcible  entry  and  detainer,  and  the  same  proceeding  as  to  aU 
estates.  It  is  not  necessary  even  under  the  English  statutes, 
to  show  what  estate  the  plaintiff  has  expressly,  but  only  by 
implication — 3  Bac  Abr.  256 — 7.  Much  less  \i  it  necessary 
under  our  statute  to  show  any  particular  estate,  iuasmuch  as 
the  right  to  recover  is  the  same  for  all  estates. 

In  this  case,  the  plaintiff  shows  that  he  was  the  owner  of  the 
land, — it  having  been  sold  by  decree  in  chancery  and  purchas- 
ed by  him  of  those  claiming  under  that  sale, — whence  it  ap- 
pears that  he  had,  at  least,  some  estate. 

The  case  in  Martin  and  Yerger  must  have  been  decided  up- 
on the  ground  that  the  land  was  stated  to  have  been  part  of  an 
occupant  tract,  not  showing  whether,  as  such,  it  was  auiliorized 
by  law, — inasmuch  as  the  opinion  of  the  court  cannot  be  oth- 
erwise sustained  by  the  references  in  Bac.  Abr. 

But  in  this  case,  the  description  is  much  more  full  and  sat- 
isfactory, than  in  the  case  of  Clements  vs.  Clinton. 

Lastly,  the  cause  ought  not  to  have  been  continued  on  the 
affidavits  filed.  Because,  first,  if  the  plaintiff  below,  had 
two  actions  of  forcibe  entry  and  detainer  pending  at  the  ssono 
time  and  for  the  same  cause,  he  had  a  right  to  elect,  a^ 
he  did  in  the  present  case;  Boucher  vs.  Williamson^  1  Dana's 
Reports  328,  and  authorities  there  cited.  Secondly,  the 
other  affidavit  for  the  want  of  a  witness  to  prove  the  general 
character  of  the  other  witnesses,  makes  out  such  a  case  in 
advance  as  did  not  occur  on  the  trial — thus  showing  conclusive- 
ly that  the  court  below  exercised  a  proper  and  legal  discretion 
in  refusing  to  continue  for  such  cause.  But  suppose  the  state 
of  circumstances  anticipated  by  the  defendant's  counsel  below^ 
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faadfipmng  up  on  the  trial,   a  man's  character — ^general  char-      Tamer 
acter— ought  to  be,  and  must  be  known  to  more  than  one  of    Lumbrick. 
his  neighbors. 

The  evidence  makes  out  a  case  of  forcible  entry  and  detain- 
er most  conclusively;  9  Yerger,  93,  Davidson  vs.  Phil- 
Ups:  Childress  &  Wyley  vs.  Black  ^  Wife,  9  Yerger, 
317. 

<7REEN  J.  delivered  the  opinion  of  the  court. 

In  this  cause  several  objections  are  taken  to  the  proceedings  ^p"*  ^• 
of  the  plaintiff  in  error.  First,  it  appears  from  the  complaint, 
upon  which  the  warrant  for  the  forcible  entry  and  detainer  is- 
sued, that  Lumbrick,  who  was  plaintiff  below,  and  one 
Bowden,  were  tenants  in  common  of  the  mill,  which  it  was 
charged  had  been  forcibly  entered  and  detained.  It  is  there- 
fore insisted  that  Bowden  ought  to  have  been  joined  in  the 
suit. 

This  objection  cannot  be  sustained.  Any  one  tenant  in 
common,  may  sue,  though  his  co-tenants  do  not  join  in  the 
action.  And  this  may  be  done,  either  in  ejectmect  or  in 
forcible  entry  and  detainer.  Lumbrick  had  been  put  out  of 
possession,  and  he  might  well  maintain  his  action  to  regain  it, 
without  joining  his  co-tenant  Bowden, — actions  for  personal 
property  must  be  in  the  names  of  all  the  joint  owners — ^but 
not  so  in  real  actions. 

2.  It  is  next  insisted,  that  the  camplaint  is  not  suffi. 
ciently  descriptive  of  the  estate  of  the  plaintiff  in  the  premises. 
The  act  of  1821,  c.  14,  §  7,  requires  the  complaint  to 
specify  the  lands,  &c.  forcibly  entered  and  detained,  and  the 
estate  of  the  plaintiff  therein.  The  4th  section  of  the  same 
act,  gives  the  remedy  provided  by  the  act,  in  all  cases, 
where  the  party  complaining,  has  any  estate,  whether  of  free- 
hold, or  less  than  freehold.  It  cannot  be  material,  there- 
fore, in  specifying  the  estate  of  the  plaintiff,  that  it  should  be 
described  with  technical  accuracy.  True,  it  must  be  shown 
he  has  some  estate;  otherwise  it  will  not  appear  that  the  entry 
was  made  injuriously  to  any  one,  3  Bac.  256.  But  it  is  suf- 
ficient to  set  forth  an  estate  within  the  statute,  without  descri- 
bing the  particular   estate,  3  Bac.  257.     Now  the  complaiiU 


I  JACKSON. 

Turoer  in  the  present  case,  states,  that  the  house,  forcibly  entered, 
Lumbrick.  ^'js  Situated  upon  a  parcel  of  land  sold  by  a  decree  of  the 
chancery  court  of  Henry,  and  bought  by  Bobert  Hays,  and 
bought  of  him  by  Jno.  R.  Moore,  Jno.  Clayton  and  William 
Lyon,  and  of  them  purchased  by  your  complainant,  and  one 
Benj  T.  Bowden."  This  specification  of  the  estate,  or  title 
by  which  he  claims  the  land,  necessarily  describes  an  estate 
that  would  be  liable  to  sale  by  a  decree  of  the  court  of  chan- 
cery,— and  as  the  plaintiff  traces  his  title  under  such  decree, 
it  follows  that  he  has  an  estate  the  statute  will  pratect. 

3.  It  is  next  insisted  that  the  evidence  does  not  show  a 
case  of  forcible  entry.  We  think  U  does.  The  defendants 
came  to  the  mill,  forbade  the  party  m  possession  from  grinding, 
or  in  any  way  using  the  miU,  ordered  him  away,  and  in  an  angry 
manner  told  him,  if  he  raised  a  gate,  or  touched  any  thing  in 
the  mill,  he  should  suffer  for  it.  To  constitute  a  forcible  entry 
under  the  statute,  it  is  not  necessary  that  violence  and  outrage 
upon  person  or  property  be  resorted  to,  but  if  such  acts  are 
done,  as  show  a  breach  of  the  peace  may  reasonably  be  ap-- 
prehended,  it  is  a  forcible  entry;  Childr^s  ^  Wyley  vs. 
Black  ^  Wife  J  9  Yerg.  317.  We  think  the  facts  above  reel* 
ted)  from  this  record,  constitute  such  a  case. 

4*  The  next  question  is,  whether  a  continuance  ought 
to  have  been  granted.  Upon  this  application  there  are  two 
aflidavits.  The  one  sets,  forth,  that  there  was  pending  another 
action  of  forcible  entry  and  detainer  for  the  same  land.  Bat 
the  plaintiff  having  released,  of  record,  all  other  actions  of 
forcible  entry  and  detainer,  the  court  refused  to  continue  the 
cause.  In  this  there  is  qo  error.  If  there  was  another  suit 
pending  for  the  same  cause  of  action,  this  release  might  have 
been  pleaded  as  an  effectual  defence. 

The  other  affidavit  states,  that  a  witness  who  had  been 
summoned,  was  not  at  home,  and  unable  to  attend,  and  that  by 
him  the  defendant  expected  to  prove,  that  another  of  his  wit- 
nesses had  a  good  character.  This  was  not  sufficient  ground 
for  a  continuance.  The  affidavit  does  not  state,  that  there 
were  not  others,  whose  attendance  could  have  been  procured, 
by  whom  he  could  sustain  his  witness.  In  the  nature  of  things 
this  must  have  been  so;  if  indeed,  the  witness'  character  was 
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good, — ^Tor  he  could  only  enquire  into  his  general  character; 
and  general  character  consists  of  the  opinion  generally  enter- 
tained of  a  party  by  his  acquaintances — and  tlierefore  could 
have  been  proven  by  many  witnesses. 

Upon  the  whole,  there  is  no  errer  in  the  record,  and  the 
judgment  must  be  affirmed. 

1.  NoTB—On  the  sobject  of  the  plea  of  the  Pendency  9f  a  prior  iuitf  for 
the  nine  cause,  see  the  rales  and  distinctions  c|earlj  slated  in  Goold  on  Plead, 
ing,  chapter  5,  {  122  to  131  • 

2.  Note— The  remedy  provided  by  the  act  of  1822,  c.  14,  was  designed  to 
protect  the  right  to  the  ose,  enjoyment  or  qccupation  of  lands,  tenements  or 
other  possessions,  1  without  reference  to  the  ultimate  right  of  property  therein 
2  from  that  class  of  injories,  which,  in  that  act,  and  in  those  ancient  English 
ststntcs  finom  which  it  was  complied,  3  are  denofninated-r" 

'  By  breaking  open  the  doors,  win- 
dows,, or  other  parts  thereof, 
whether  any  person  be  in  it  or 
not.    5. 


'  House,    i 


Person, 


1.  Fwreihie  tntry  qnd 
ieimmer. 

Where  the  defendant 
eaters  apon  and  into 
premises,  actnally  ad  • 
venely  held,  4,  and 
detsins  them  by  any 
ftiadof  riolencewbat 
ever,  done  with  force, 
strong  hand,  or  wea 
pons,  to  the  tenants*a    ,  ,  _ 

carrying  them  aw^y* 

2.  Forcible  detainer,  f  By  force,  or 

Where  the  defendant  en-  I  f  With  threats,  or 

stances  of  terror 


»,  SI 

a-  (By 

*s.\^  Goods,  i 

•  iBy 


By  th^tening  to  kill,  maim,  or 
beat  him,  or 

By  such  words,  circninstances  or 
actions  as  have  a  natural  tend- 
ency to  excite  fear  orappvhen- 
sion  of  danger.  6. 

By  patting  them  out  of  doors, 
or 


}2,  6rst 
clause. 


f  2,  last 
clause. 


(Unlawfully  emd 
By  any  of  the 
ed  ID  the  case 
try  and  detainer 


4.  UnUixtfuldetain' 
er,  WlMprethede- 
fendvit  eaters  by^ 
contract,  for  a  dC' 
iinite  period,  7. 


As  a  tenant,  or 

By  a  tenant,  by  assignment 

of  the  term,  or 
From  a  tenant,  by  personal  * 

representation,  or 
Under  a  tenant,  by  subten< 

ancy,  or 
.  By  collusion  with  a  tenant, 


I 

means  mention-  > 
le  of  forcible  en-  | 
liner.  J 

''And  in  either  case, 
holdi  oner  wilfullr 
and  without  force,  v, 
after  demand  of  the 
possession,  9,  and 
written  notice,  10, 
from  the  landlord  or 
the  assignee  of  the 
remainder  or  rever- 
sion to  deliver  the 
same. 


J3 


{S 


The  action  is  commenced  by  a  com{rfaint  in  writing,  addressed  to  a  justice  of 
the*  peace  for  the  county  in  which  the  premises  lie,  signed  by  the  party  grieved* 
his  agent  or  attorney,  specifying^;— 

1.  The  lands,  tenements  o?  other  possessions,  in  reference  to  which  the  injury 
has  been  done,  12. 

2.  The  specific  injury  complained  of,  as  forcible  entry  and  detainer,  or  forcible 
detainer,  &c. 

3.  By  whom  and  when  done. 


Turner 

V. 

Lumbrick. 
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Tomer 
Lvmbrick. 


4.    The  plaintiiTB  estate  therein,  13. 

And  praying  for  the  redress  provided  by  the  act  of  Assembly^ 

A  summons  to  appear  is  thereupon  issued  to  the  defendant,  which  most  be 
served  upon  him  six  days  before  the  day  of  appearance,  14. 

If  he  appear,  he  may  plead,  *'not  guilty,"  or  if  the  fact  be  so,  "that  he  hath 
had  the  uninterrupted  occupation,  or  been  in  the  quiet  possession  of  the  premises, 
for  the  space  of  three  years  together,  immediately  preceeding  the  complaint:** 
if  the  defendant  fail  to  appear,  the  justices  proceed  as  if  he  had  appeared  and 
pleaded,  "not  guilty,*'  15. 

The  issue  is  tried  before  two  justices,  of  whom  one  must  be  the  justice  who 
issued  the  process,  and  who  is  to  keep  the  record  of  the  proceedings,  which  re- 
cord is  to  be  signed  by  all  the  justices  trying  the  dispute,  16— and  a  jury  of  twelve 
elected  oqt  of  a  panel  of  twenty  summoned  by  the  sheriff,  who  may  fill  it  out  of 
the  by-atanders,  if  those  summoned,  or  any  of  them,  do  not  attend,  or  the  panel, 
by  challenges,  of  which  each  party  has  four  peremptory,  or  otherwise  should 
fatf  deficient,  17, 

If  the  defendant  be  found  guilty,  or  his  plea  of  possession  be  found  against 
him,  the  justices  enter  a  judgment  and  award  a  writ  of  restitution.  But  the  writ 
does  not  issue  till  after  the  expiration  of  twenty  days  from  the  judgment,  which 
period  is  allowed  the  defendant  to  remove  the  proceedings  into  the  circuit  court  ■ 
by  certiorari,  18,  in  the  petition  for  which,  the  merits  only  need  be  stated,  and 
on  the  hearing  of  which  the^e  is  a  new  trial  of  the  facts,  19. 


1 .  **  Lands,  tenements  or  other  possessions"  These  are  the  words  of  t  he  stat- 
ute 15  B*  2,  c.  2.  See  the  construction  of  them,  Hawkins*  Bk.  l,c.  64,'  (  31, 
Edwards  vs.  Batts,  as  to  occupancies  and  lands  of  the  United  States,  5  Yerg* 
441 ;  1839,  c.  23 ;  { 11 ;  Pett^ijohn  vs.  Akers,  6  Yerg.  448. 

3.  {20. 

S.  6.R.2,St.  1,  c.  8;  15  R.  2,  c.  2;  4H.4,c.8;  8H.6,c.  9;  2  3H.  8,c.l4. 
See  31  Ells.  c.  11,  which  explains  8  H.  6,  c.  9,  and  21  Jac.  1,  c.  15,  which  enables 
jvticei  to  give  restitution  in  certain  cases. 

4.  '^Adversely  held.**  Love  vs.  Marshall,  Martin  &  Yerger  255,  2d  resolu- 
tion; 9Terger95— «. 

5.  Dwidson  vs.  PhiUips,  9  Yerger,  93, 96. 

6.  Childreu  *•  WyUy  vs.  Black  Sr  T^if^^  9  Yerg.  317. 

7.  **Dfftnite  period."    Love  vs.  Marshall,  Martin  &  Yerger,  255,  260.. 

8.  Trousdale  vs.  Darnell,  6  Yerger,  431, 434. 

9.  10.  11.  Love  vs.  Marshall,  Martin  &  Yerger  255,  260;  Manly  vs.  Ro' 
gers,  6  Yerger,  215,  220. 

12.  Description  tff  premises.    Clements  vs.  Clinton,  Martin  &  Yerger  198, 

2d  retolation. 

13.  Clsmtnls  vs.  Clinton,  2d  resolution,  Martin  &  Yerger,  200. 

14.  {  8,  9;  Clements  vs.  Clinton,  4th  resolution. 

15.  {  10.  20. 

18.  t  6,  25. 
17.    }  7.  22. 

16.  }  IS;  1822,  c.  35,  $  2;  Clements  vs.  Clinton, Sth  resolution;  Earl  vs. 
fUee,  10  Yeiger,  233. 

19,  Love  vs.  Marshall,  Martin  A  Yerger,  255, 1st  resolution,  258'-**'Merit% 
^i^e,*'  Edwards  va.  Batts,  5  Yerger,  441,  3d  point,  442-^. 
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Lawler  v8.  Howard. 

Practice — *^mendment  of  justices  record — entry  of  appeal.  Decided  ia  this 
case,  that  a  justice's  omission  to  enter,  and,  in  Rogers  v.  Cochran^  3  Yerger, 
311,  that  his  mistake  in  entering  a  party*!  prayer  for,  and  the  grant  of  appeal, 
may,  on  motion  in  the  circuit  court,  be  amended  by  the  justice,  by  supplying 
or  correcting  the  omitted  or  mistaken  entry,  by  means  of  the  recitals  in  the 
Appeal  bond.  But  the  recitals  per  se,  cannot  be  taken,  by  the  court  above, 
ioatead  of  the  entry;  CooUy  v.  JttZtn,  5  Yerger,  439.  These  amendments 
are  within  the  spirit  and  meaning,  though  npt  within  the  words  of  the  act  of 
1821,  c  21,  $  1. 

Lawler  sued  Howard  before  a  justice  of  the  peace  of 
Weaklj,  on  the  14th  of  June,  1836,  for  damages  for  the 
breach  of  a  contract.  On  the  4th  of  July  following,  the  jus- 
tice gave  judgment  for  the  defendant  for  costs.  The  plain- 
tiff prayed  an  appeal  to  the  circuit  court  of  Weakly,  which 
was  granted,  and  he  executed  his  bond  for  the  appeal, 
which,  as  usual,  recited  that  an  appeal  had  been  prayed 
and  granted,  but  the  justice  omitted  to  enter  the  prayer  for 
and  grant  of  the  appeal.  At  June  term,  1837,  of  the  cir- 
cuit court,  the  defendant  moved  the  court  to  strike  the  suit 
from  the  docket,  because  it  did  not  appear  that  the  appeal  had 
been  prayed  for  and  granted.  The  plaintiff  produced  the 
justice  and  the  appeal  bond,  and  moved  that  the  justice  be 
permitted,  in  open  court,  so  to  amend  the  papers  as  to  show- 
that  an  appeal  had  been  prayed  for  and  granted,  as  recited  in 
the  condition  of  the  bond.  The  court  refused  leave,  and 
dismissed  the  suit,  to  which  judgment  the  plaintiff  excepted^ 
filed  his  bill  of  exceptions,  and  prosecuted  his  appeal  in  6r- 
ror  to  the  supreme  court. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  before  a  justice  of  the  peaces 
who  gave  judgment  against  the  plaintiff.  When  the  cause 
came  into  the  circuit  court,  the  defendant  moved  the  court  to 
dismiss  it  from  the  docket,  because  there  was  no  entry  in  the 
justice's  record,  showing  that  an  appeal  had  been  prayed  and 
granted  from  the  judgment  of  the  justice  of  the  peace.  The 
plaintiff  then  produced  the  appeal  bond,  which  recites  that 
the  plaintiff  had  prayed  an  appeal  to  the  circuit  court,  and 
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^^i^r     asked  leave  for  the  justice,  who  granted  the  appeal,  to  amentl 

Howard,     the  papers,  so  as  to  show  that  an  appeal  had  been  prayed  and 

granted.     But  the  court  refused  to  permit  the  amendment, 

and  dismissed  the  suit,  from  which  judgment  this  appeal  in 

error  is  prosecuted. 

The  Act  of  182],  c  21^  §  1^  provides,  that  when  an  ap- 
peal  may  be  taken  from  the  decision  of  a  justice  of  the 
peace,  ^'and  exception  shall  be  taken  to  the  form  of  the  entry 
made  by  such  inferior  jurisdiction,  in  granting  the  appeal^ 
or  to  the  sufficiency  of  the  bail  or  security  given  on  said  ap-* 
peal,  or  to  the  form  of  the  bond,  or  that  no  bond  has  been 
taken,  the  court  shall,  from  time  to  time^  on  application, 
allow  the  plirty  making  the  same  to  supply  any  defect  in  the 
proceedings  of  the  inferior  jurisdiction,  as  though  the  same 
had  been  commenced  in  that  court." 

Under  the  authority  of  this  act,  the  court  decided  iti  the 
case  of  Rogers  v  Cochran^  3  Yer.  311,  that  if  the  entry  of 
the  justice  of  the  peace  failed  to  show  to  what  court  the  ap^ 
peal  was  prayed,  it  might  be  amended,  the  recital  in  the  ap^ 
peal  bond,  specifying  the  court  to  which  the  appeal  was 
taken.  In  that  case  the  recital  in  the  appeal  bond  was  the 
only  evidence  by  which  the  amendment  could  be  made,  and 
the  recital  here  will  as  surely  guide  and  direct  what  ftmend^ 
roent  should  be  made  as  in  that  case;  although  not  within  the 
express  words  of  the  act  of  1821,  yet  we  think  this  case 
comes  within  its  spirit  and  meaning,  and  that  the  circuit  court 
ought  to  have  permitted  the  amendment  to  be  made. 

The  case  of  Cooley  vs.  JMin,  5  Yer.  439,  is  not  an  au- 
thority against  this  conclusion,  although  it  is  said  in  the 
opinion,  in  that  case,  *Hhat  a  recital  in  an  appeal  bond,  will 
not,  of  itself,  be  proof  of  an  appeal  prayed  and  granted  f 
yet,  in  a  subsequent  part  of  the  same  opinion  the  court  say^ 
**  Why  did  not  Julin  have  the  record  amended,  so  as  to  show 
that  both  himself  and  Cooley  had  brought  up  the  appeal  .^'^ 
From  this  case  it  is  seen,  that  although  the  recital  in  the 
bond  will  not  of  itself  give  the  court  jurisdiction  of  the  case 
as  an  appeal,  yet  it  is  sufficient  to  audiorise  an  amendment  of 
the  record,  so  as  to  make  it  appear  an  appeal  had  been  pray- 
ed and  granted. 
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IjU  the  judgment  be  reversed,  and  tbe  cause  be  remaudedi      ^^^^>^ 
to  be  proceeded  ia»  Howard. 


NeaL  AHt)  Shelton  v^.  HeIvbit* 

wAtebcoubse.  Biparian  owurt,  their  righit.  To  caute  the  waters  Of  a 
aCreun,  by  the  etrectioD  of  a  dam  or  the  liko  below  a  party*t  lioe,  to  oTeriSow 
his.gfoaiids  and  spriogst  or  ther'djj  to  create,  near  his  residence,  ponds  of 
Itapiant  and  offensive  water,  iojdriods  to  health,  is  a  nuisance  and  an  action- 
able bsjaiy. 

This  was  an  action  oil  the  case  brought  by  Henry  against 
Neal  and  Shelton,  in  tbe  circuit  coiurt  of  Fayette,  for  a  nui- 
MDDce,  produced  by  erecting  a  dam  across  a  stream  <^  water, 
called  Afuddy  Creek,  below  plamtiff's  land,  wb^^by  it  was 
overflowed,  and  certain  sprinjp  of  water  Wbicb  were  accus- 
tomed Id  be  thereon  were  destroyed,  and  tbd  wateirs  of  the 
Mreaoi  became  stagnant  and  impure,  so  that  the  plaintiff's 
finuly  became  Unhealthy  and  sick  and  were  put  to  great  ex- 
{Mmse  of  physicians'  bills,  &c. 

Ttbe  defendant  pleaded  not  guil^.  The  cause  was  tried  at 
September  term,  1837,  before  Judge  Read,  of  the  tenth 
dn^uit. 

The  plaintiff  below  proved,  that  the  dam  caused  a  part  of 
his  bottom  land  to  be  overflowed,  especiaUy  by  sweUs  of  tbe 
stream;  that  the  water  was  backed  the  distance  of  two  miles, 
at  common  stages  of  water,  through  the  whole  extent  of 
the  plaintiff's  land,  leaving  a  pail  fit  for  a  small  settlement  on 
the  opposite  side  from  his  dwelling;  that  there  had  been  two 
springs  &  for  use,  near  to,  but  above  the  water's  edge,  at 
kyw  water,  capable  of  being  raised  much  higher,  by  gums, 
which  are  covered  by  the  dam  at  all  seasons  and  wholly  use- 
less; that  a  large  branch  runniog  south  of  his  house  some 
600  yards,  and  nearly  parallel  with  his  south  boundary,  is 
backed  up  at  all  seasons,  beyond,  but  not  on  his  land  south 
of  him;  that  both  the  creek  and  branches,  at  times  in  the 
summer  season,  smell  offensively,  and  are  stagnant,  and  oc-^ 

casionally  covered  with  a  filthy  unhealthy  scum;  that  plains 
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Neai  &  shdiofftiff  resided  at  the  place  in  question  two  or  three  years  before 
Henrjr.  the  dam  was  built,  and  made  permanent  improvements  for  a 
residence,  bis  mansion  being  three-fourths  of  a  mile  east  of 
Muddy  Creek;  that  the  value  of  his  land  is  lessened  by  the 
dam;  that  some  persons  would  not  purchase  a  place  so  situ- 
ated for  fear  of  the  disease  which  such  a  pond  might  gene* 
rate;  that  there  had  been  a  crossing  of  the  creek  on  plaintiff's 
land,  useful  to  give  him  access  to  his  land  on  the  opposite 
side,  which  is  obstructed  by  the  back  water;  and  that  the  dam 
bad  been  constracted  for  an  eight  feet  head.  The  plaintiff 
also  produced  and  read  the  record  of  a  former  recovery  for 
the  same  nuisance. 

The  defendants  proved  by  several  witnesses,  that  the 
plaintiff's  land  was  as  much  overflowed  before  as  since  the 
building  of  the  dam;  that  be  had  had  more  sickness  in  bis 
family  before  than  since,  and  not  more  than  common  beyond 
the  influence  of  the  pond;  that  five  or  six  years  ago,  the  sur- 
roonding  country  was  very  sparsely  settled,  that  within  three 
or  four  years  it  had  been  rapidly  and  very  thickly  setded,  and 
much  clearing  of  land  and  deadening  of  timber  had  been 
done  in  the  neighborhood;  that  plaintiff's  bottom  land  was 
Yeorth  but  little,  being  cold  and  wet,  with  only  here  and 
there  narrow  strips  of  good  land,  too  little  to  be  fit  for  cultr- 
▼ation;  that  it  was  worth  more  since  the  building  of  the  miU 
than  before,  on  account  of  the  facility  of  preparing  the  tim- 
ber for  market,  in  which  the  chief  vahie  of  the  hnd  consist- 
ed; that  the  pond  overflowed  very  little  of  th«  land,  and  that 
""^  only  occasionally,  in  a  cold  wet  place,  at  the  head  of  two 
sloughs;  that  the  springs  mentioned  are  in  the  bed  of  the  creek, . 
three  or  four  inches  above  the  low  water  mark  of  dry  seasons, 
and  were  of  no  value  to  plaintiff,  and  had  never  been  used 
by  him,  and  were  covered  by  the  creek  except  in  the  lowest 
stage  of  the  water,  and  were  then  covered  by  any  litde  swelb; 
that  Muddy  Creek  was  a  full,  sluggish  stream,  choaked  with 
fallen  timber  and  drift,  that  in  the  opinion  of  plaintiff's  family 
physician,  the  pond  had  not  affected  the  healthiness  of  his 
residence,  but  would  be  likely  to  do  so  if  the  growing  timber 
intervening  between  the  house  and  pond  were  to  be  removed  ^ 
that  stagnant  water  on  the  south  of  a  dwelling  was  more 
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likely  to  produce  disease  than  on  the  north;  that  the  creek  N«^*Sheiton 
coald  be  as  easily  bridged  since,  as  before  the  raising  of  the      Henrj. 
pond;  that  the  land  of  plaintiff  on  the  west  side  of  the  creek 
could  not  be  used  by  plaintiff  without  a  bridge,  though  the 
pond  were  not  there;  and  that  the  plaintiff  never  had  in  fact 
used  the  land  on  that  side.     This  was  all  the  testimony. 

His  Honor  charged  the  jury  that  every  man  must  use  his 
own  property,  so  as  not  to  injure  that  of  his  neighbor;  that 
any  building  or  erection,  which,  owing  to  its  contiguity,  is  a 
continued  injury  to  the  health  of  another,  having  a  prior  occu- 
pancy, and  which  abridges  the  enjoyment  of  his  property,  is 
a  nuisance  for  which  the  injured  party  has  a  right  of  action, 
if  it  be  not  removed  upon  request;  that  the  law  is  the  same 
ma  new,  as  in  an  old  settled  country;  that  the  measure  of 
damages  for  such  injury  was  whatever  the  jury  might  think 
reasonable;  that  no  man  has  a  right  to  convert  the  property 
of  another  to  his  own  use,  without  his  consent,  as  by  divert- 
bg  the  water  on  his  own  land  so  as  to  overflow  the  land  of 
another,  creating  thereby  a  mill  dam,  or  head  of  water  on 
another's  land  for  his  own  use;  that  the  previous  verdict  and 
judgment  were  primafacie  evidence  of  the  plaintiff's  right 
to  recover  for  a  continuance  of  the  wrong;  that  as  the  main 
object  of  the  law  was  the  removal  of  the  cause  of  complaint, 
in  an  action  for  a  continuance  of  the  nuisance,  the  jury  might, 
at  their  discretion,  increase  the  damages  so  as  to  produce 
diat  result;  but  that  the  effect  of  such  prima  facie  evidence 
mi^t  be  removed  by  other  evidence,  of  which  they  were  to 
judge. 

The  jury  found  the  defendant  guilty,  and  assessed  the 
plaintiff's  damages  to  $1 15.  The  defendant  moved  for  a  new 
trial,  which  was  refused,  and  he  thereupon  filed  his  bill  of  ex-* 
ceptions,  setting  forth  the  above  statement  of  the  case,  and 
prayed  an  appeal  in  error. 

H.  G.  Smith,  for  Neal  and  Shelton,  to  show  the  limita- 
tions to  which  the  maxim,  sic  tUere  tuo^  ut  alienum  non  he- 
dasy  is  subject,  in  its  application  to  such  cases  as  this,  cited 
PlaUvs.  Johnsonj  15  Johnson,  213:  and  Panlon  vs.  Hoi" 
landy  17  Id.  92,  and  Com.  Dig.  Action  on  the  case  for  Nui- 
sance, C,  and  he  insisted  that  it  appeared  from  these  autho- 
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Neai  A  siieiton  rities,  tbat  the  maxim  does  not  operate  upon  cases  where 
Heoiy.  the  cantiotis  and  pradent  exercise  of  a  lawful  right  by  one 
person  occasions  damage  to  another;  that  in  an  onsetlled 
couritry,  a  roan  who  purchases  and  improves  a  building  site 
contiguons  to  a  mill  aite»  cannot  complain  if  the  owner  of  the 
latter  apply  it  to  its  appropriate  purpose,  lo  a  reasonable  BMm^ 
ner  and  without  malice  or  negl^ence;  and  that  in  such  coun-> 
try,  if  a  man  purchase  real  estate,  and  improve  it  by  build* 
ing  a  dwelling  house  thereon,  in  contemplation  of  law,  he 
purchases  with  reference  to  a  change  of  the  condition  of  the 
country,  and  to  the  uses  to  which  subsequent  neighboriBg 
purchases  wiU  reasonably  put  their  property.  12  Mass*  220* 
John  Brown,  for  the  defendant  in  error,  said  that  the 
verdict  of  the  jury  was  sustained  by  the  proof;  that  there 
having  been  a  previous  verdict  and  judgment  for  this  smbo 
cause  of  action,  the  juiy  might  have  found  examplary  dama« 
ges,  which  however  they  had  not  done,  12  Petersdorff,  799) 
note;  that  the  finding  of  the  jury  was  consistent  with  the 
charge  of  the  court,  which  itself  was  sustabed  by  the  law» 
2  Starkie's  Ev.  541:  12  Petersdorff,  791,  799,  note:  and 
that  this  court  would  not  disturb  the  verdict,  which  pro* 
nounces  that  the  facts  proved  amount  to  a  nuisance,  thoij^h 
in  its  opinion  they  might  not,  12  Petersdorff,  791:  since,  in 
truth,  the  question  submitted  to  the  jury  was  one  purely  of 
fapts. ' 

Rrkse,  J.,  delivered  the  opinion  of  the  court. 

vprii  9.  The  defendant  in  error  brought  this  suit  to  recover  dame* 
ges  for  the  continuance  of  an  alleged  nuisance,  damages  hav-r 
ing  been  recovered  by  him  in  a  former  action,  upon  the  same 
ground.  He  obtained  a  verdict,  and  a  judgment  thereon  was 
rendered  in  his  behalf;  to  reverse  which  the  plaintiffs  in  error 
have  prosecuted  an  appeal  to  this  court.  The  nuisance  al- 
ledged  is,  that  a  mill  dam  of  the  plaintiiK'  in  error,  by  them 
erected  and  kept  up,  on  a  stream  below  the  residence  of  the 
defendant  in  error,  is  so  located  as  to  overflow  the  grounds  of 
the  defendant  in  error;  to  cover  up  and  render  useless  certain 
springs  of  fresh  water,  and  to  create  in  the  neighbprhood  of 
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Jus  residence,  poods  of  stagnant  water,  injurious  to  tbe  health  ^^'  ^  Sheitoa 
of  his  family.  Heni^, 

EFidence  was  heard  by  the  jury  tending  to  establish  the 
truth  of  these  several  allegations. 

It  is  insisted  here,  that  the  construction  of  a  mill,  upon  a 
site  adapted  to  such  an  end,  is  an  appropriate  use  of  the 
owner's  property,  in  the  enjoyment  of  which  he  cannot  be 
restrained  by  his  neighbor,  upon  the  ground  that  such  use  is 
inconsistent  with  the  proper  use  and  enjoyment,  by  the  lat- 
ter of  his  property;  and  that  therefore  the  accumulation,  by 
means  of  a  dam,  of  a  large  pond  of  stagnant  water,  dear  the 
premises  of  another,  affecting  the  health  of  his  family,  so 
as  to  render  his  dwelling  not  safely  habitable,  does  not  con- 
stitote  an  injury,  for  which  he  can  ha?e  redress  by  action  in 
ft  court  of  justice. 

To  this  proposition  we  cannot  assent.  Every  individual, 
iadeed,  has  a  right  to  make  the  most  profitable  use  of  that 
which  is  his  own,  so  that  he  does  not  injure  others  in  the  en« 
jojrineiit  of  what  is  theirs*  And  it  is  conceded  abo,  that  if 
one,  in  the  cautious  and  prudent  use  of  property,  in  a  man* 
oer  appropriated  lo  its  nature  and  character,  produce  some 
annoyance  to  his  neighbors,  such  person,  though  sustaining 
some  loss,  has  suffered  no  legal  injury  which  can  be  redress- 
ed. But  to  dam  up  a  stream,  and  create  pools  of  stagnant 
water  upon,  or  near  to,  the  premises  of  another,  poisoning 
the  atmosphere,  generating  disease,  and  impairing  the  enjoy- 
ment of  diat  most  valuable  of  absolute  rights,  health,  can- 
not be  called  the  cautious  and  prudent  use  of  property  in  an 
appropriate  manner.  To  do  so  is  to  violate  the  injunction, 
fie  liters  tuo  ut  ajjentm  nan  ktda$. 

Of  the  facts  establishing  the  nuisance,  and  of  the  extent 
of  the  injury,  the  jury  are  the  proper  judges.  Ther^  seem^ 
to  be  no  want  of  evidence  to  sustain  their  verdict,  nor  any 
error  in  tbe  charge  of  the  court,  and  tbe  judgment,  therefore, 
ivill  be  Banned. 

Nom.— For  a  very  complete  and  satisfactory  collection  and  clanidcation  of 
the  caies  apon  this  branch  of  the  law,  which  is  becoming  ererjr  day  more  and 
nwre  important  in  this  country,  tee  Angell  on  Watercourses.  The  foorth 
chapter  treats  of  the  particolar  brand)  of  the  lu^ject  considered  in  this  case. 
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Neal  St  Shelton  As  to  the  relative  rights  of  the  proprietors  of  mjll  sites  upon  the  same  streaffl« 
V.  gee  Bigelow  vs.  JVetoellt  10  Pickeriog,  348.    Whether  a  lower  proprietor  on  a 

®°T'  stream  may  raise  a  dam,  so  as  to  obliterate  and  submerge  a  fall  higher  up,  and 
thereby  prevent  the  erection  of  a  mill  on  a  suitable  site?  is  a  question  which  is 
left  uDdetermined.  The  case  decides  that  where  an  upper  proprietor  has  acta** 
all}' built,  or  is  building  a  mill  thereon,  a  lower  proprietor  cannot,  without  a 
right  acquired  by  grant,  prescription,  or  actual  use,  erect  a  new  dam,  or  raise 
an  old  one,  so  as  to  destroy  the  upper  mill  privilege,  simply  under  a  liability  to 
pay  damages.    10  Pick.  357. 

The  facts  in  this  case  are  stated  at  large  with  a  view  of  showing  that  the  case 
is  an  authority,  that  merely  overflowing  the  land  of  an  upper  proprietor,  is  an 
actionable  injury,  since  it  will  be  seen  that  the  evidence  is  pretty  equally  ba- 
lanced  as  to  the  loss  or  damage  occasioned  the  plaintiff  by  the  inundation. — ^Re- 
porter. 


Potter  vs.  Coward, 

Sale.  fVhen  a  taU  qf  chatitU  is  compUt4,  A  sale  of  chattels  is  complete  so 
soon  as  both  parties  have  agreed  to  the  terms.  So  soon  as  the  vendee  says, 
**I  will  pay  the  price  demanded,"  and  the  vendor  says,  "I  will  receive  it,*' 
the  vendee  has  a  right  to  demand  the  thing  sold;  the  vendor  to  demand  the 
consideratioUf  and  they  are  mutually  entitled,  the  one  to  his  action  for  th^ 
thing,  the  other  to  his  action  for  the  money. 

Sams.  Sheriff^a  $aU  the  tame.  Snaw  v.  Smithf  9  Yer.  97,  decides  that  what- 
ever property  is  vested  in  the  sheriff  by  his  levy  on  a  chattel,  passes  to  the 
bidder  at  his  sale,  so  soon  as  the  hanuner  is  down. 

Pbactice.  ConHntumce  newly  discovered  testimony.  If  an  affidavit  ibr  a 
continuance,  on  the  ground  of  newly  discovered  evidence,  shows,  that  before 
the  trial,  due  diligence  was  used  to  procure  evidence  of  the  fact  expected  to 
be  proved  by  the  newly  discovered  evidence,  and  the  &ct  is  material,  it  is 
error  to  refuse  a  new  trial  thereupon. 

On  the  30th  of  January,  1835,  a  public  sale  of  sundry 
negroes,  belonging  to  the  estate  of  C.  and  M.  G.  Sewell, 
was  had  under  an  order  of  the  county  court  of  Tipton,  au« 
tborising  and  directing  the  administrator  to  make  it,  for  cash 
in  hand.  The  defendant  was  the  highest  and  best  bidder  for 
four  negroes,  who  were  struck  off  to  him  by  the  auctioneer. 
One  of  them,  named  Lewis,  was  struck  off  at  the  price  of 
^  680.  The  bidding  was  not  completed  till  late  in  the  day; 
and,  about  sundown,  the  administrator  said,\ in  the  hearing  of 
the  defendant,  and  of  other  purchasers  of  negroes,  that  it 
was  then  too  late  to  proceed  with  the  business,  but  that  they 
must  attend  the  next  morning,  at  the  place  of  sale,  and  finish 
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or  close  it.  None  of  the  negroes  bid  off  by  the  defendant  ^^^^^ 
were  proven  to  have  been  delivered  to  him,  on  the  day  of  Coward, 
sale,  nor  did  he  pay  any  of  the  purchase  money  on  that  day. 
The  defendant  assented  to  the  admioistralor's  proposition,  to 
attend  next  morning  at  the  place  of  sale,  and  finish  the  busi- 
ness, and  left  for  the  night.  During  the  night  Lewis  died 
suddenly,  two  miles  from  the  place  of  sale,  in  the  direction 
of  the  defendant's  house.  Next  morning  defendant  atttended 
at  die  place  of  sale,  and  then  paid  for,  and  received  the  sur^ 
viving  negroes  bid  for  by  him,  but  refused  to  pay  for  Lewis, 
on  account  of  his  having  died  between  the  bidding  and  the 
time  fixed  for  the  payment  and  delivery.  Lewis  was  in  his 
usual  health,  on  the  day  of  the  sale,  and  was  healthy. 

The  administrator  thereupon  sued  the  defendant  in  Tipton 
county  court,  on  the  9th  of  June,  1835,  in  assumpsit.  The 
dedaratioB  continued  three  counts,  the  first  of  which  alleged 
the  special  circumstances,  and  that  after  the  defendant  be- 
came the  highest  bidder,  and  was  declared  the  purchaser  of 
die  negro,  he  was  legally  possessed  of  him,  and  in  consider- 
ation, frc.  The  second  count  was  iitfiebitatus  assumpsit  for 
a  negro  sold  and  delivered;  the  third,  a  quantum  vaMai* 
The  defendant  pleaded  non  assumpritj  and  issue  was  there- 
upon joined.  The  cause  was  tried  at  October  term,  1836, 
ff  Tipton  county  court,  before  his  Honor  Judge  Read  and 
a  jury.  The  evidence  submitted  to  the  jury  were  the  facts 
above  stated.    His  honor  charged  the  jury: — 

That  the  party  in  whom  the  right  of  property  in  the  negro 
was  at  his  deaths  must  bear  the  loss  of  him;  that  in  order  to 
produce  a  change  of  ownership  in  a  chattel,  there  must  be  a 
delivery  actually  or  constructively.  Actually,  as  when  the 
chattel  is  received  by  the  vendee,  or  is  tendered  by  the  ven- 
dor; constructively,  as  if  a  man  conti:acts  for  a  thing  not  pre- 
sent, but  pays  or  satisfies  the  seller;  that  if  the  acts  to  be 
-done  are  simultaneous,  as  in  a  cash  sale,  in  order  to  bind  the 
purchaser,  the  property  must  be  delivered  or  tendered;  and^ 
in  like  manner,  to  bind  the  vendf|7  the  money  must  be  paid 
or  tendered;  that  in  either  case,  the  party  might  waive  such 
right,  and  either  pay  without  receiving  the  property,  or  de-^ 
Kver  without  receiving  the  price. 
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Potter  xbe  jury  found  the  issue  for  the  defendant.     I'he  plaintil^ 

Coward,  moved  for  a  new  trial,  and  in  support  of  his  notice  produced 
an  affidavit  of  Bryan  HoUoway  and  James  E.  Munford,  stat^ 
Itag  facts  which  came  to  the  plaintiff  ^s  knowledge  after  the 
trial,  tending  to  show  that  the  defendant  enercised  certain 
acts  of  ownership  over  Lewis,  on  the  evening  of  the  sale, 
importing  that  hjb  considered  the  property  to  have  passed  to 
himself.  The  new  trial  wds  refused,  whereupbn  th^  pkintiff 
filed  his  bill  of  exceptions^  Which  stated  the  above  facts,  and 
prayed  this  Uppeal  m  nature  of  a  writ  of  ierttx*. 

W.  H.  LdviNo,  for  th^  plaintiff,  insisted,  1.  That  in 
base  of  a  sale  of  personal  pro|)erty,  bt  auction,  so  soon  as 
the  property  is  struck  off  to  the  bidder,  the  ri^ht  of  property 
is  vested  in  hitai.  And  if  the  subject  of  the  contract  die,  or 
be  destroyed,  at  any  moment  afterwards,  it  is  his  loss,  prb- 
Vided  the  vendor  did  not  withhold  the  po^sessHMi  agaihdt  the 
Will  and  demand  of  the  vendee.  But  the  vendee  has  nb  right 
to  the  possession,  until  he  has  performed,  or  offered  tb  per^ 
form  the  conditibn  of  the  sale;  and  when  he  has  sb  donb,  te 
Is  entitled  not  ohly  to  the  possession,  but  ako  to  his  actioo. 
And  he  cited  to  this  purpose,  Cfaitty  oh  Contracts,  110,  top 
page:  Noy's  Maxims,  88. 

3.  That  a  neW  trial  Will  b^  granted,  on  the  ground  of 
hewly  discovered  evidence,  if  it  appear  to  be  materid  and  to 
Jbave  been  discovered  since  the  trial,  and  that  no  laches  are 
Imputable  to  the  party;  and  he  cited  Fandervoart  vs.  Smttfc, 
S  Caine's  Cases,  155:  ShUtngstBorth  Vs.  MpUr^  8  Catne's 
Cases,  183:  Palmer  vs.  MulUganj  Id.  307:  15  Johnson^ 
S93:  18  Johnson,  489.  He  said  the  court  would  decide 
upon  the  materiality  of  the  evidence,  and  grant  or  deny  the 
new  trial  accordingly;  HaJmf  vsi  WaUon^  I  Caine's  CaaoS) 
34:  Ktndrick  Vs.  DelaJUldj  3  Caine's  Cases,  6t. 

J.  Hasksll,  with  whom  were  Chalmtrs  and  McCka^ 
dhany  for  the  defendant,  admitted,  that  merely  by  the  bar* 
gain,  the  property  in  goods  may  be  altered ;  Chitty  on  Con* 
tracts,  110,  111,  and  notes:  Noy's  Maxims,  88:  but  eoa<> 
tended,  that  although  a  contract  for  the  sale  of  goods  be 
tomplete  and  binding  in  other  respects,  the  property  in  them 
remains  in  the  vendor,  and  at  his  risk,  and  he  may  retain 
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them  on  tbd  vendee's  iosolvencj,  if  any  material  act  remains  ^^*^ 
to  be  done  before  delivery,  as  to  ascertain  or  distinguish  the  Coward. 
quanuty  or  price,  Chitty  on  Contracts,  112;  Pkasantsvs, 
Pendleton^  6  Randolph,  473,  where  the  doctrine  is  elabo- 
rately discussed;  2  Starkie's  Ev.  634,  638.  In  this  case 
the  negro  was  to  be  delivered  and  (he  money  paid  on  thd  day 
after  the  bidding. 

2.  Upon  the  other  point  they  said,  that  a  new  trial  is  never 
granted  on  the  ground  that  a  party  did  not  give  evidence 
which  he  might  have  produced,  1  Wilson,  98;  Cook  vs. 
Berry;  nor  will  the  court,  on  a  motion  for  a  new  trial,  hear 
an  affidavit  of  any  fSacts  which  might  have  been  brought  for- 
ward at  nisiprius^  Hope  vs.  AtHnSj  1  Price,  143;  1  Eng. 
Exch.  R.  67. 

TuRi^ET,  J*,  delivered  the  opinion  df  the  court.  April 9. 

Two  questions  are  presented  for  consideration  in  this  case. 

1 .  Did  the  court  below  err  in  refusing  to  grant  a  new  trial, 
because  of  misdirection  to  the  jury?  The  plaintiff  had  ex- 
posed to  public  sale  a  lot  of  negroes  for  cash;  at  the  sale  the 
defendant  was  the  highest  and  best  bidder,  and  the  negroes 
were  struck  off  to  him  by  the  auctioneer  who  cried  the  sale. 
One  of  the  negroes,  named  Lewis,  was  bought  at  the  price  . 
of  $  680.  None  of  the  negroes  were  proven  to  have  been 
delivered  on  the  day  of  sale,  nor  that  any  part  of  the  pur- 
chase money  was  paid.  During  the  ensuing  night  Lewis  died 
suddenly,  and  the  defendant  refused  to  pay  the  price  bid  forf 

bim. 
/  On  the  trial  the  court  charged  the  jury,  "That  in  this  case 
it  was  necessary  to  prove  a  delivery  of  the  negro,  actually  ar 
constructively,  actually,  as  where  the  property  is  received  by 
the  vendee,  or  tendered  1^  the  vendor;  constructively,  as  if 
a  man  contracts  for  property  not  present,  but  pays  the  jcon- 
sideration.  That  if  there  had  been  no  delivery,  or  teader  of 
the  negroes,  nor  possession  taken  by  the  defendant,  they 
would  find  for  the  defendant,  otherwise  for  the  plaintiff.** 
This  charge  is  erroneous,  because  it  asserts  that  there  can  be 
no  binding  sale  until  there  has  been  either  a  delivery  or  ten- 
der of  the  property  sold,  or  until  the  defendant  take^  it  into 
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Pottef      poasession;  and.  as  consequent  thereon,  ttfat  if  the  properly 
Coward.     shouM  be  suddenly  destroyed  before  either  of  these  things 
are  done,  that  it  is  the  loss  of  the  vendor  and   not  of  the 
vendee. 

It  is  not  the  delivery  or  tender  of  the  property,  nor  the 
payment  or  tender  of  the  purchase  money^  which  constitutes 
a  sale.  The  sale  is  good  and  complete  so  soon  as  both  par- 
ties have  agreed  to  the  terms;  that  is,  so  soon  as  the  vendee 
says,  *'I  will  pay  the  price  demanded,"  and  the  vendor  says, 
"I  will  receive  it,"  the  rights  of  both  are  instantly  fixed.  The 
vendee  has  a  right  to  demand  the  thing  sold  immediately,  but 
must  pay  the  consideration.  The  vendor  the  right  to  demand 
the  consideration  money,  but  must  deliver  the  property.  If 
the  vendee  tender  the  purchase  money  and  demand  the  pro- 
perty, he  may  maintain  detinue  or  trover  if  the  delivery  be 
refused.  If  the  vendor  tender  the  delivery  of  the  property, 
and  demand  his  purchase  money,  be  may  have  bis  action  of 
debt  or  assumpsit,  if  it  be  refused.  This  shows  most  clearly 
/that  it  is  the  contract  of  sale,  which  creates  their  mutual 
/  rights,  and  not  the  things  to  be  done  by  the  parties  afterwardsj 
»  for  if  it  were  not  so,  no  tender  of  money  by  the  vendee 
could  give  him  the  right  to  the  property  of  the  vendor,  nor 
I  any  tender  of  property  by  the  vendor  a  right  to  the  money  of 
\  tb»  vendee.  It  being  the  contract  of  sale  then  which  changes 
the  right  to- the  possession  of  the  property;  it  necessarily  fo(- 
lowB,  tliat  the  right  to  the  possession  is  changed  from  the 

!noment  the  contract  is  made,  and  that  any  loss  or  injury  to 
he  property,  after  that  period  of  time,  is  the  loss  of  the 
rendee,  whether  this  loss  be  partial  or  total.  If  the  negro 
itt-tlispute  had  lost  a  limb  after  the  sale  and  before  the  de- 
livery, no  one  would  have  doubted  that  it  was  the  loss  of  the 
vendee,  because  a  delivery  could  still  be  made;  but  inasmuch 
as  he  died,  so  that  no  delivery  eould  be  made,  a  different 
rule  of'  construction  is  asked,  though,  as  we  think,  without 
reason. 

In  the  case  of  SItaw  vs.  Snnihj  9  Yer.  97;  this  court  has 
sakt,  in  relation  to  rights  acquired  under  a  sheriff's  sale,  ^^thitt 
the   contract  was  complete,  so  soon  as  the   negroes  were 
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Struck  off  to  the  plaintiff  as  the  highest  bidder.  He  thereby  ^o^^ 
acquired  from  the  sheriff  all  the  property  m  the  Degroes,  Cowank 
which  had  existed  in  the  defendant  in  the  execution  at  the 
time  of  the  levy,  and  in  consideration  thereof  he  Vfas  bound 
to  pay  the  price  be  had  bid."  This  is  conclusive  upon  the 
point  under  consideration.  We  therefore  think  that  the  court 
erred  in  refbsiog  to  grant  a  nev^  trial  on  the  first  proposition. 

3.  Did  the  court  err  in  refusing  to  grant  a  new  trial  upon 
the  newly  discovered  testimony  as  sex  forth  in  the  affidavits 
of  Bryan  Holloway  and  Jam€9  JE.  Munford}  The  testi* 
mony  was  material  according  to  the  view  taken  of  the  case 
by  the  court  below;  it  proved  a  possession  of  the  negro  in 
dispute  by  the  defendant  after  the  sale:  the  testimony  was 
discovered  after  the  trial,  and  the  affidavit  of  Munford,  the 
attorney,  shows  that  exertion  had  been  made  before  the  trial  to 
procure  such  testimony,  but  without  success.  There  is  no 
wvt  of  requisite  diligence  on  the  part  of  the  plaintiff  so  far 
as  we  have  been  able  to  see*  We  think  that  a  new  trial 
o«^  be  granted  also  for  this  cause. 

The  judgment  will  be  reversed  and  the  cause  remanded  Ibc 
anew  trial. 
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Banks,  et  al.  vs.  Thomas. 

FraUDULEKT  CoNVEyANCE.  Sale  of  slaves.  Under  the  acts  of  1764,  c  10,} 
7,  1789,  c  59,  $  2,  and  1831,  ch.  90,  (  1,  a  sale  of  slavet,  though  accompa- 
ni^  with  delivery  to  the  yeodee,  is  not  good  against  the  vendor's  creditors, 
without  a  bill  of  sale  registered. 

Same.  Statutes— sale  of  slaves— registration.  U|)on  the  construction  of  the 
two  first  of  these  acts,  the  utmost  that  has  been  decided,  in  North  Carolina 
and  Tennessee,  is,  that  as  between  the  parties,  a  sale  of  a  slave,  accompa- 
nied with  possession  in  the  vendee,  is  good  without  a  bill  of  sale.  Douglass 
V.  Morfordy  8  Yer.  373,  Payne  v.  Lassiter^  10  Yer.  507,  recognized. 

SAME'  Void  and  poidabU,  A  conveyance  in  fraud  of  creditors  is  not  merely 
voidable  at  the  option  of  creditors,  but  is  absolutely  void  as  though  it  never 
existed,  and  is  incapable  of  confirmation.  And  though  good  as  between  the 
parties,  it  is  to  be  treated  when  those,  as  to  whom  it  is  void,  are  contesting 
it>  as  though  it  were  void  for  e\tTy  purpose. 

Same.  Exception.  The  only  exception  to  the  generality  of  these  rules  is  that 
which  is  recognised  in  Floyd  v.  Ooodunn^  8  Yer.  484,  namely,  that  sales  made 
by  public  officers,  under  proc:ess  of  law,  are  not  within  the  purview  of  these 
acts. 

By  bill  of  sale,  purporting  to  have  been  made  on  the  12th 
of  March,  1832|  George  C.  Simons  conveyed  two  negroes 
to  his  brother,  John  Simons',^  to  whom  possession  of  them 
was  then  delivered.  The  latter  sold  and  conveyed  them,  by 
bill  of  sale,  dated  October  22,  1833,  to  Ezekiel  Thomas, 
to  whom  the  possession  was  likewise  delivered.  Between 
the  3d  of  May,  1832,  and  the  Uth  of  July,  1834,  several 
judgments  were  recovered  against  George  C.  Simons,  by  the 
plaiotifis  ip  error,  Murray  and  Crockett,  amounting  to  nearly 
five  hundred  dollars^  Writs  of  fi,  fa.^  issued  upon  these 
judgments,  were  levied  between  the  16th  and  21st  of  Feb- 
ruary, J835,  upOiU  the  negroes,  by  the  plaintiff  in  error, 
Banks,  who  was  sheriff  of  Carroll,  and  who,  after  due  ad* 
vertisement,  sold  them  to  Murray  for  five  hundred  and  fifty 
dollars. 

Thomas  thereupon,  namely,  March  10, 1835,  sued  Banks, 
Murray  And  Crockett  in  trover^  in  the  circuit  court  of  Car* 
roll,  for  this  conversion  of  the  negroes.  On  the  12th  of* 
August,  1836,  he  caused  the  bill  of  sale  from  John  Simons 
to  himself  to  be  proved  before  the  clerk  of  the  county  court 
of  Carroll,  and  to  be  registered  on  the  same  day.  The  ac- 
tion was  tried  at  July  Term,  1837,  before  Judge  Harkis, 
of  the  ninth  circuit,  and  a  jury  of  Carroll. 
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The  defendant  in  error,  on  the  trial,  read  the  bills  of  sale  B»nk> 
proved  that  the  sale  from  George  C.  Simons  lo  Jblin  was  un-  Thomw. 
conditional,  that  the  possession  was  delivered  at  the  time  of 
the  sale,  and  that  it  continued  in  him  till  he  sold  to  Thomas, 
to  whom  they  were  then  delivered,  and  in  whose  possession 
they  bad  remained,  until  levied  upon  by  Banks;  that  at  the 
time  of  the  sale  by  G.  C.  to  J.  Simons,  no  incumbrance  on 
tbe  slaves  was  known;  and,  by  one  of  the  witnesses  to  the 
bill  of  sale  to  him,  he  proved  its  execution,  and  the  delivery 
of  the- slaves  to  him  by  John  Simons;  that  dfter  the  sale  by 
G.  C.  to  J.  Simons,  Murray,  one  of  the  plaintiffs  in  error, 
requested  John  Simons  to  pay  him  the  purchase  money  which 
he  was  to  give  his  brother  for  the  slaves,  in  discharge  of  his 
demands  against  George  C.  Simons,  and  that  John  Simons 
agreed  to,  and  did  pay  him  twenty  dollars,  part  of  tlie  pur- 
chase money. 

The  court  charged  tbe  jury,  that  it  required  that  both  par- 
ties to  a  bill  of  sale  should  have  acted  fraudulently,  to  make 
it  void;  that  a  sale  for  a  valuable  consideration,  accompanied 
by  delivery  of  the  property  was  a  good  and  valid  convey- 
ance of  the  property  sold,  and  ^ould  enable  the  purchaser 
to  hold  it  against  the  creditors  of  the  vendor;  that  if  Murray 
knew  all  the  facts,  in  relation  to  the  sale  from  George  C.  to 
John  Simons,  and  by  his  agreement  ratified  it,  and  received 
aU,  or  a  part  of  the  purchase  money,  he  could  not  insist  that 
it  was  fraudulent. 

The  jury  found  the  plaintiffs  in  error  guilty  of  the  conver- 
sion, and  assessed  tbe  damages  to  $801  50  cents.  They 
moved  for  a  new  trial,  which  was  refused,  and  they  there- 
opon  presented  their  bill  of  exceptions,  in  which  the  facts 
are  stated  as  above,  and  appealed  in  error. 

Fitzgerald,  for  the  plaintiffs  in  error,  insisted,  that  his 
Honor,  the  circuit  judge,  was  mistaken  in  supposing  that  it 
required  both  parties  to  have  acted  fraudulently  to  make  the 
transaction  between  them  void  for  fraud;  and  he  cited  Roberts 
on  Fraudulent  Conveyances,  547,  &c.  in  notes;  Shep- 
pard's  Touchstone,  66,  Hildreth  vs.  Sands,  2  J.  C.  B.  35: 
that  the  charge  was  also  erroneous  in  relation  to  the  effect  of 
the  delivery  of  the  negroes  from  the  debtor  to  his  vendee, 
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Banks  ilie  case  of  Douglass  vs.  Morford^  8  Yer.  373,  having  de- 
Thomas,  elded  iliat  without  a  bill  of  sale  registered,  the  sale  is  void  as 
against  the  grantor's  creditors  and  purchasers  from  him:  and 
lastly,  that  in  this  case  the  bill  of  sale  had  not  been  so  regis- 
tered as  to  defeat  the  lien  of  the  judgmenta  and  executions  of 
the  plaintiffs  in  error. 

A.  W.  O.  ToTTEN,  for  the  defendant  in  error,  conteod- 
^ed,  that  in  the  absence  of  fraud,  a  sale  of  slaves,  by  parol 
or  by  deed  not  registered,  is  good  and  valid  when  possession 
-accompanies  the  sale,  to  which  purpose  be  cited  Catnes  ^ 
Wife  vs.  Marley^  2  Yer.  5S2;  Arringion  vs.  ArringUmj  1 
Haywood,  1:  2  Haywood,  62,  67,  87;  Morgan  vs.  £iam^ 
4  Yer.  449;  Davis  vs.  MiUhell^  5  Yer.  282;  WilUaim  vs. 
WaUon^  8  Yer.  301:  Hawk's  Digest,  372;  Floyd  vs.  GM<i- 
vitt,  8  Yer.  494,  and  Shaw  vs.  Smithy  9  Yer.  97:  that  the 
validity  of  the  title  depends  not  on  the  registration  of  the 
deed,  for  if  fraudulent,  it  is  void  as  to  creditors  even  though 
rcigi^tered,  and  the  converse  of  the  proposition  must  also  be 
Ixue,  thai  in  the  absence  of  fraud,  the  gift-  or  sale  is  good 
,withput  the  registration  of  the  deed;  that  as  registration  does 
m%  p9iaiS»  so  it  oc^t  not;  to  be  allowed  to  affect  the  title  if 
QBHtted;  that  the  effect  of  registration  is  simply  to  give  notice 
of  the  change  of  property  or  right,  and  to  remove  the  pre- 
sutpptioi^  q{  fraud  whicb^  at  common  bw,  attaches  where 
tibq  right  aad'tbe  possession  ar4^  ia  diffevant  persoDs,  5  John" 
son,  258;  8  Johnson,  446:  that  as  to  real  estate,  it  ia  the 
registration,  the  substitute  for  ttvery  of  aeisiny  which  passes 
t^  title,  not  so  of  personalty,  m  to  whioh  delivery  of  pea- 
sessipn  i^<  ^11  oeiceftiapy,  as  at  common  law*,  to  pass  the  title, 
tbi^aloop,  and  not  the  deed  evidencing  the  sale,  having  diat 
effect;  that  the  ca3e&  which  sustain  the  validity  of  official 
s^fs.  wth.outi  bilU  of  sale  are  not  grounded  upon  any  excep- 
tiput  in  tb^  statutes,  but  upon  their  piiblicity  and  their  usual 
ewroptiwi  from  fraud,  by  whjcb  they,  as  well  as  pritrate  salee 
ape  equally  vitiated,  so  that  it  is  not  the  waat  of  r^istradon, 
hilt  fraud,  wbicb  enables  creditors  to  overthrow  the  transac- 
tioa,  and  the  question  is,  was  the  sale,  in  this  case,  b&na 
fi4fi^  and  if  itfie  fir^^^^le  from  Gaonge  to  John  Simons  was  not, 
yet  that  fcom  the  lai^ter  to  Thomas  was,  and  beyond  tbat,  the 
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plaintiffs  in  error  cannot  push  the  irinquiry  into  the  title,  Bartleit  '^""•'* 
rs.  Henr^j  10  Johnson,  185;  14  Johnson,  407;  1  J.  C.  R.  tuouim. 
213;  1  Veraon,  44:  that  even  the  sale  from  George  to  John 
Simons  cannot  be  attacked  by  these  creditors,  by  one  of 
whom  part  of  the  purchase  money  was  received,  and  who 
cannot  therefore  pretend  want  of  notice,  4  Kent^s  Com. 
163,  164;  Le  Jfeve  vs.  LeMve^  3  Atkins,  646;  1  Vesey^ 
64:  10  Johnson,  457;  4  Yer.  428;  Anderson  vs.  iSndeirson^ 
2  Call,  206;  16  Ves.  419:  that,  at  most,  the  saleVrom 
George  to  John  Simons  Was  only  voidable,  Anderson  vs.  Ro^ 
berts,  18  J.  R.,  505;  10  Id.  185,  and  was  therefore  capd^ 
He  of  confirmation  by  the  creditors,  Wheaton  vs.  East^  5 
Ter.  41;  7  Bac.  Ab.  68,  who  might,  at  least,  waive  the 
fraud,  9  B.  and  C.  59,  note:  that  the  defendant  in  error, 
having  purchased  without  notice  of  the  claims  of  creditors, 
ought  to  be  treated  as  a  bona  fide  purchaser  without  notice, 
Anderson  vs.  Roberts^  18  Johnson,  521,  628;  9  Ves.  190; 
1  Mad.  Ch.  217;  3  J.  C.  R.  147,  345;  10  Johnfioh,  l85: 
1  J.  C.  R.  219;  and  finally,  that  a  new  trial  would  not  be 
granted  for  misdirection  of  the  judge  as  to  the  register  acts, 
if  it  appear  that  the  verdict  was  correct,  2  H^frison's  Digest^ 
1525. 

Grcen  J.  delivered  the  opinion  of  the  court.  Aprils. 

This  is  an  action  of  trover  and  conversion,  brought  by 
Thomas,  the  defendant  in  error,  to  recover  several  negro 
slaves.  These  slaves  were  the  property  of  George  C.  Si- 
mons, and  Were  by  him  conveyed  to  John  Simons  on  the 
12th  of  March,  1832,  and  by  him  conveyed  to  the  defend- 
ant in  error,  on  the  22nd  of  October,  183^.  I'he  h\ti  of 
sale  from  George  C.  to  John  Simons,  has  never  been  proven 
and  registered.  The  negroes  were  levied  upon  on  the  16th  of 
February,  1885,  by  virtue  of  executions  in  favor  of  the  plaintiffs 
in  error,  and  several  other  persons,  against  George  G.  Si- 
mons, and  sold  as  his  property  to  Robert  Murray,  one  of  the 
pbintid^  in  error.  Many  of  these  debts  existed,  and  somer 
of  the  judgments  had  been  obtained,  previously  to  the  exe- 
cution of  the  bill  of  sale,  from  George  to  John  Simons. 
The  court  charged  the  jury,  that  a  sale  of  slaves,  for  a  val- 
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Banks       uable  consideration,  accompanied  by  delivery  of  possession, 

ThoniM.     was  a  good  and  valid  conveyance  of  the  property,  and  would 

enable  the  purchaser  to  hold  it,  against  the  creditors  of  the 

vendor.     The  jury  found  a  verdict  for  the  plaintiff  below, 

and  the  defendants  appealed  to  this  court. 

The  court  erred,  in  its  charge  to  the  jury: — The  act  of 
J  784,  c  10,  §  7,  provides,  that  "all  sales  of  slaves  shall 
be  in  writing,  attested  by  at  least  two  witnesses,  or  otherwise 
shall  not  be  deemed  valid."  By  the  act  of  1789,  c  59,  §  ^, 
it  is  provided,  that  "all  bills  of  sale  and  deeds  of  gift  of 
whatsoever  nature,  shall  within  twelve  months  after  the  mak- 
ing thereof,  be  proved  in  due  form  and  recorded;  also,  all 
bills  of  sale  and  deeds  of  gift  not  authenticated  in  manner  by 
this  act  directed,  shall  be  void  and  of  no  force."  By  the 
act  of  1831,  c  90,  §  1,  bills  of  sale  for  slaves,  are  required 
to  be  registered.  By  the  sixth  section,  it  is  provided,  that 
they  shall  take  effect  only  from  the  time  registered;  and  the 
12lh  section  makes  them  void,  as  to  existing  or  subsequent 
creditors,  unless  registered  as  the  act  directs. 

With  these  acts  of  assembly  before  us,  it  is  difficult  to 
perceive  how  any  one  could  suppose  a  sale  of  slaves  would 
be  good,  as  against  creditors,  without  a  bill  of  sale  register- 
ed. Such  a  decision  has  never  been  made  since  the  passage 
of  the  act  of  1784,  by  the  supreme  court  of  this  state,  or 
the  State  of  North  Carolina.  It  is  true  the  course  of  the 
decisions  in  North  Carolina,  sanctioned  and  followed  in  this 
state,  restricts  the  application  of  the  general  expressions  in 
the  acts  of  1784  and  1789,  and  holds,  that  as  between  the 
parties,  a  sale  of  »  slave  accompanied  with  possession  in  the 
vendue,  is  good,  though  there  be  no  bill  of  sale.  This  is  as 
far  as  any  case  has  ever  gone,  except  the  case  of  Floyd  vs. 
Goodwin^  8  Yerger,  484,  in  which  the  court  determined> 
that  these  acts  have  no  application  to  sales  under  process  of 
law  by  public  officers.  But  in  the  case  of  Douglass  vs. 
JUorfordj  8  Yer.  373,  a  sale  of  a  slave,  accompanied  with 
possession,  was  held  to  be  void,  as  against  a  creditor,  there 
being  no  bill  of  sale  registered.  This  case  was  recognised 
as  the  settled  law,  at  the  last  term  of  this  court  at  Nashville, 
in  the  case  of  Payne  vs.  LassUer,   10  Ycr.  507. 


APRIL  TERM  1838.  S9 

As  in  this  case  there  was  produced  no  registered  bill  of      ^^^^ 
sale  from  George  C.  to  John  SimoqS)  the  title  to  the  slaves,     Thomaa. 
80  far  as  creditors  are  concerned,  did  not  pass  out  of  George 
C.  Simons,  hj  the  sale  to  John,  and  consequently  the  de- 
fendant in  error,  Thomas,  acquired  no  title  bjr  his  purchase 
from  John  Simons. 

But  it  is  said  the  deed  was  only  voidable,  and  that  the 
sale  to  John  Simons  was  confirmed  by  Murray ,  one  of  the 
execution  creditors  of  George  C.  This  is  not  the  descrip- 
tion of  voidable  deeds,  which  is  subject  to  confirmation  by 
the  act  of  the  party  who  may  avoid  it.  The  cases  referred 
to  are  those,  where  the  party  making  the  deed  may  set  it  aside  ' 
or  confirm  it  as  he  may  choose.  In  this  case  the  sale  is  said 
to  be  voidable  only,  because  for  some  purposes  it  is  good, 
it  being  obligatory  upon  the  parties.  So  are  sales  mada  to 
defrauded  creditors  good  between  the  parties,  and  therefore 
ooly  voidable.  But  in  all  these  cases  the  sales  are  absolute- 
ly void,  so  far  as  creditors  are  concerned,  and  may  be  treat** 
ed  as  though  they  had  never  existed.  Such  sale  is  to  be 
treated  where  the  parties,  as  to  whom  it  is  void,  are  contest- 
ing it,  as  though  it  were  void  for  every  purpose. 

The  judgment  must  be  reversed,  and  the  cause  remanded, 
to  be  determined  upon  the  principles  stated  in  this  opinion. 
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EsTEs  VS.  Kyle. 

lNT£RNATlONAr>  LAW*.  Con/lict— limitations.  The  statute  of  liiuilatian?  aC 
the  itate  in  whose  courU  a  suit  is  prosecuted,  must  prevail  in  all  actions. 

Samk.  Constitutional  law.  The  federal  constitution,  art.  4,  (1,  relative  to 
the  faith  and  credit  to  be  given  to  the  judicial  proceedings,  &c,  of  each  state 
in  the  others,  and  the  act  of  Congress  of  1790.  c.  11—1  Story's  Laws,  93,  Gor- 
don's Digest,  art.  638 — giving  to  those  proceedingi  such  faith  and  credit, 
in  every  court  in  the  union  as  they  have  in  the  stale  whence  taken,  do  not 
change  the  abovo  rule  of  iuternatlonal  law, — nor  impose  upon  the  tribunaU 
of  the  state  in  which  a  suit  may  be  prosecuted  thereon,  all  defences  arising 
upon  matters  ex  post  Jacto^  and  affecting  the  remed?  merely  to  which  they 
would  have  been  subject.  If  sued  in  the  state  whence  they  were  taken.  See 
Story's  Confl.  5  575  to  583,  Coram,  on  Const.  }  1297  to  1307. 

Same.  Same.  The  general  language  in  Mills  vs.  Duryee,2  Cond.  R.  578, 
and  Hampton  vs.  McConnell, 4ld.  243 — "that whatever  pleas  would  be  good 
to  a  suit  broqght  upon  ajudgment  in  the  state  where  it  was  originally  rendered, 
and  none  others  can  be  pleaded  in  an}'  other  court  in  the  United  State's" — is 
to  be  understood  of  pleas,  affecting  the  validity  and  conclusive  effp rts  of  judg- 
ments, as  evidence,  not  of  pleas,  affecting  only  the  remedy. 

Estes  and  another  execined  their  bill  single  to  Kyle  on 
the  12th  of  November,  1817,  for  fourteen  hundred  and  sixty 
four  dollars   and   seventy-nine   cents,  payable  twelve  months 

t 

after  date.     On  the  27th   of  September,  1819,  in  the  supe- 
rior court   of  Pittsylvania  county,   Virginia,  Kyle  recovered 
judgment  thereon,  against  the  obligors  for  the  amount  thereof, 
interest  and  costs.     Upon  a   transcript  of  the  record  of  this 
recovery,  Kyle  sued  Estes  in  the  circuit  court  of  Haywood, 
on  the  24th  of  November,  1836,  and  declared  in  debt  in  the 
usual  form.     Estes  pleaded  nul  tiel  record,  and  the  following 
special  plea,  namely — ''That  no  execution  had  issued  on  the 
judgment  mentioned  in  the  declaration,  within   ten  years  next 
after  the  date  of  said  judgment,  nor  were  the  said  plaintiffs, 
or  either  of  them  under  the  age  of  twenty-one  years,  femes 
covert,  non  compos  mentis,  imprisoned,  or  without  the  com- 
monwealth  of  Virginia,  at   the  time  the  aforesaid  judgment 
was  awarded;  and  that  the  said  judgment  has  never  been  re- 
vived by  scire  facias,  or  action  of  debt,   and  this,  &c.;  and 
in  support  of  fhe  above  plea,   relies  on  the  statute  of  limita- 
tions of  the  state  of  Virginia,  of  ten  years  in  such  case  made 
and  provided,  which  statute  was  passed  in  the  year  1819,  c. 
^28,  §  5  and  6:  wherefore  the  said  defendant  prays  judgment 
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if  the  said  plaintiffs  ought  to  have  and  maintain  their  aforesaid  ^^* 
action  against  him."  To  this  special  plea  Kyle  demurred,  and  Kyle. 
there  was  joinder  in  demurrer. 

At  June  term,  1837,  of  the  circuit  court  of  Haywood, 
judge  Rbad  sustained  the  demurrer,  over-ruled  the  plea  of 
nul  iielrecordf  and  rendered  judgment  for  $3,172  54  cents, 
besides  costs,  from  which  judgment  the  plaintiff  in  error  pros- 
ecuted an  appeal  in  nature  of  a  writ  of  error. 

By  the  Virginia  act  of  1792,  c  76,  §  5,  revised  in  1819, 
upon  which  the  above  plea  was  founded,  it  is  enacted  that — 
^'judgments  in  any  court  of  record  within  this  commonwealth, 
where  execution  hath  not  issued,  may  be  revived  by  scire  fa* 
das,  or  an  action  of  debt  brought  thereon,  within  ten  years  next 
after  the  date  of  said  judgment,  and  not  after;  or  where  exe- 
cution hath  issued  and  no  return  is  made  thereof,  the  party  in 
whose  favor  the  same  was  issued,  shall  and  may  obtain  other 
executions,  or  move  against  any  sheriff  or  other  officer,  or 
his  or  their  security  or  securities,  for  not  returning  the  same 
for  the  term  of  ten  years  from  the  date  of  such  judgment,  and 
not  after." 

J.  M.  Strother  for  plaintiff  in  error  argued,  that  as  by 
the  words  of  the  act  of  Congress  of  1790,  ell,  such  faith 
and  credit  are  to  be  given  to  the  records  and  judicial  proceed- 
ings of  the  states,  when  duly  authenticated,  in  every  court  with- 
in the  United  States,  as  they  have  by  law  or  usage  in  the 
courts  of  the  state  from  whence  they  are  or  shall  be  taken; — 
and  as  in  the  state  of  Virginia,  had  the  plaintiff  in  error  been 
sued  on  this  record,  he  might  have  pleaded  the  statute  of 
limitations  of  ten  years,  it  followed  that  he  might  plead  the 
same  plea  here.  Otherwise  the  same  effect  would  not  be  giv- 
en to  the  judgment  in  Tennessee,  as  it  would  have  had  in 
the  state  from  which  it  has  been  taken.  That  the  purpose  of 
the  act  of  Congress,  in  prescribing  the  effect  of  the  judicial 
proceedings  of  the  several  states  in  all  the  rest,  was  to  place 
them  upon  an  equality,  in  all  respects,  with  domestic  judg- 
ments; to  make  them  conclusive  in  the  other  states,  or  open 
them  to  enquiry  and  examination  there,  in  the  same  way  as 
they  would  be  in  the  state  where  rendered .  And  he  insisted  that ' 
such  was  the  view  taken  of  the  subject  in  Hampton  vs.  JUc^ 
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^t»  Oofmell,  S  WbeatOD,  234, — ^in  MiUs  vs.  Dvryee^  7  Cmicbt 
K>le.  481,-'-iD  Moren  vs.  KUlibrew^  2  Yerger,  376,  and  in  S 
Leigh,  176, — Oliver's  Precedents,  447.  That  in  over-rulmg 
the  plea  of  the  statute,  the  court  in  efFecc,  decided  that  the 
judgment  should  have  greater  effect  here  than  in  Virginiaj ' 
where,  beyond  question,  the  plea  would  have  been  a  bar  to  the 
plaintifi's  action.  That  the  plea  does  not  assume  to  question 
the  consideration  of  the  judgment,  but  simply  to  msist  that 
the  defendants  in  error  are  precluded,  by  their  laches  from 
again  disturbing  the  repose  of  those  who  have  been  allowed  to 
remain  in  quiet  more  than  ten  years.  That  the  defendants 
in  error  have  to  rely  exclusively  upon  the  act  of  1790  to  sustain 
their  action,  which  act,  by  fixing  upon  the  judgment,  through* 
out  the  United  States,  the  same  efficacy  as  is  allowed  it  by 
the  laws  of  Virginia,  gives  to  those  laws,  quoad  koe^  an  extra* 
territorial  operation,  and  abolishes  the  principle  o(  internatiob* 
al  law,  that  the  kx  fori  must  govern  as  to  the  application  ef 
remedies,  2  Leigh,  176.  That  as  the  judgment  was  barred 
in  Virginia,  it  is  likewise  barred  in  Tennessee,  8  Peters,  528; 
and  that  statutes  of  limitations  being  intended  to  put  an  end  to 
litigation  and  secure  the  peace  and  repose  of  society,  oughl 
to  be  favorably  construed,  Cooke  330,  7  Yerger,  405. 

6.  D.  Searct  for  the  defendants  in  error  said — it  is  con* 
tended  that  this  plea  is  a  good  bar  to  the  auction,  by  virtue  of 
the  constitution  of  the  United  States  and  the  act  of  Congres* 
of  26th  May,  1790. 

The  constitution  declares  that  ^^full  faith  and  credit  shall 
be  given  in  each  state  to  the  records  and  judicial  proceedings 
of  every  other  stace:  and  Congress  may,  by  general  laws,  pre- 
scribe the  manner  in  which  such  records  and  judicial  proceed- 
mgs  shall  be  proven,  and  the  eSeci  thereof.  The  act  of 
Congress  of  26th  May,  1790,  after  prescribing  the  manner 
of  authentication  declares — ^Hhe  said  records.aod  judicial  pro* 
ceedings  shall  have  such  faith  and  credit  given  to  them,  in  «v- 
ery  court  within  the  United  States,  as  Ihey  have  by  law  or 
usage  in  the  courts  of  the  states  from  which  said  feeords  and- 
judicial  proceedings  are  or  shdl  be  taken." 

Faith  and  credit,  the  terms  used  in  the  consthtition,  ore 
terms  peculiarly  applicable   to  evidence.     The  act  of  Coii* 
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{fess  adopted  tbe  terms  used  id  the  Constiuitiou — ^^shali  have      ^\^ 
saeh  feith  aad  credit  given  them."  Kyk. 

Tbe  effect  then  which  records  are  to  have,  is  their  effect  as 
evideoce  ooly.  If  they  had  ia  the  courts  of  the  state  where 
iBodered,  the  dignity  of  record  evidence,  they  have  the  same 
^ity  ia  every  other  court  in  the  United  States. 

To  make  this  plea  good  under  the  constitution  and  act  of 
Coogress,  such  construction  OQUst  be  put  upon  tbetn  as  will 
pre  the  judgment  in  the  stale  where  it  is  attempted  to  be  en- 
forced, tbe  same  force  and  effect  as  it  has  in  the  state  where 
obtained.  In  other  words,  the  manner  in  which,  and  ibe 
time  when  k  is  to  be  enforced,  are  to  be  governed  by  the  lawte 
of  tbe  state  where  the  judgment  is  originally  obtained.  S^ich 
B  construction  would  work  great  injury  and  injustice.  It 
would,  in  effect,  authorize  tbe  teinisterial  officers  of  the  law 
m  tbe  state  where  it  is  attempted  to  enforce  such  judgment, 
to  issue  an  execntion  therenpoo  without  notifying  the  pefty 
of  tbe  fact,  and  indeed,  without  permitting  him  to  controvert 
the  existence  of  4he  judgment.  He  might  be  imprisoned 
coi^rary  to  the  laws  of  bis  own  slate,  and  could  not  be  deliv- 
ered from  such  imprisonment  but  by  pursuing  the  forms  pre-  . 
seribed  by  the  laws  of  the  state  where  such  jtidgment  was  re* 
covered.  It  would  make  tbe  judgment,  whether  obtained  hf 
•ttacbment  or  otherwise,  conclusive  upon  him,  and  derive 
biiD  of  the  right  of  showing  a  want  of  jurisdiction  in  the  court 
loodering  the  same.  It  would  be  giving  to  tbe  legislation  of 
tbe  state  in  which  such  juc^ment  niighl  be  obtained,  as  to  tbe 
manner  and  time  of  enforcing  its  jodgment  in  other  statesi  a 
biadiog  iefluence  beyond  itft  territorial  jurisdiction,  «kid  atretbh- 
ing  tbe  principles  of  intemational  comity  to  such  an  e%^t 
as  entirely  to  ciiange  the  law  lof  tbe  forum.  In  the  case  of 
^fiib  vs.  Duryeey  7  Cranch,  481,  the  court  didaol  go  to  'tbis 
estenc  UpoB  a  careful  examination  of  that  case,  <it  will  be 
tbnnd  that  tbe  court  in  declaring  tbe  efiect  of  the  recordti) 
declare  its  effect  as  evidence  only^^^Hbatif  it  had  in  the  eoun 
where  obtained)  the  faith  and  eiodit  of  record  evideae^,  it 
fihoald  have  tin  rtuooe  fiEUtb  and  enteflt  ia  every  other  court." 
I  am  fulljr  sustained  in  this  oonstmetion  flff  die  case  of  MiUs 
vs.  l)arjpee,-^by  tnaneroos  aub^equelit  deoiskns  Upon  tbis 
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^t««       subject,  where  parties  have  been  permitted  to  show  that  the 
Kyle.       court  rendering  the  judgment,  had  no  jurisdiction,  2  Dallas, 
302:  G  Wheaton,    129;  1  Dallas,  129;  2  Yerger,  484  and 
38(J;  3  Yerger,  395.     • 

The  doctrine  laid  down  by  Chancellor  Kent,  i  Comm.  26, 
as  declared  in  4  Cowen,  292,  '4hat  any  plea  may  be  pleaded^ 
which  would  be  good  to  avoid  the  judgment  where  pronoun- 
ced," refers  only  to  such  pleas  as  show  the  judgment  to  be 
void — as  a  want  of  jurisdiction  in  the  court  rendering  the 
same,  either  as  to  the  person  of  the  defendant,  or  as  to  the 
subject  matter,  and  not  to  such  pleas  as  show  the  judgment  to 
be  voidable  only.  See  note,  1  Kent,  261 ;  1  Halls  N.  Y. 
Rep.  155;  Starbuck  vs.  Murry^  5  Wendle,  148;  Shumway 
vs.  Stillman,  6  Wend.  447;  Wilaan  vs.  Chiles,  2  Hall's  N. 
Y.  Rep.  358;  Story's  Confl.  §  609. 

It  is  contended  by  the  counsel  for  the  defendant  in  error, 
that  the  question  here  is  to  be  determined  alone  by  the  prin- 
ciples of  international  law,  and  therefore  the  plea  can- 
not be  admitted,  as  it  is  a  well  settled  principle,  that  the 
statute  of  limitations  is  the  law  of  the  forum,  and  operates  on 
all  who  submit  to  its  jurisdiction,  3  Peters,  277.  Chancel- 
lor Kent  lays  down  the  doctrine,  that  remedies  upon  contracts 
are  regulated  by  the  laws  of  the  place  where  the  action  is 
brought,  and  the  comity  of  nations  is  satisfied  with  allowing 
to  foreigners,  the  use  of  the  same  remedies,  to  the  same  ex- 
tent that  are  afforded  to  the  citizens  of  the  state,  2  Kent, 
462 — 3.  It  is  upon  this  principle,  that  the  statute  of  limita- 
tions of  the  state  where  the  contract  is  made,  is  no  bar  to  a 
suit  brought  in  a  foreign  court,  8  Peters,  372;  1  Caine's  Rep. 
402;  Story's  Confl.  §  576;  3  Johnson,  263. 

In  the  case  of  Jones  vs.  Hooka^  2  Randolph,  30S,  in  an 
action  of  debt  founded  upon  a  record  of  a  judgment  obtained 
in  North  Carolina,  brought  in  Virginia,  it  was  held  that  the 
statute  of  limitations  of  North  Carolina  is  no  bar,  but  that  of 
Virginia,  if  applicable,  governed  the  remedy. 

Gbo.  S.  Yerger  on  the  same  side  said — It  is  clear  from 
all  the  authorities,  that  if  this  suit  had  been  brought  on  a  con- 
tract, note,  bond,  &c.  executed  in  the  state  of  Virginia,  the 
statute  of  limitations  of  that  state  could  not  be  pleaded  in  bar 
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is  the  courts  of  Tennessee,  even  if  the  plaint i  If  and  defend'  ^'^*^* 
ant  bad  been  citizens  of  the  former  state  and  the  period  of  K>  \e. 
limitation  had  elapsed  during  their  residence  as  citizens. 

So  far  as  relates  to  the  validity,  interpretation  and  obligatory 
force  of  the  contract,  the  laws  of  Virginia  would  govern;  but 
as  to  the  remedy,  it  is  to  be  pursued  according  to  the  law 
of  the  state  where  the  contract  is  attempted  to  be  enforced. 

So  in  general,  any  plea  which  operates  a  discharge  of  the 
contract,  or  affects  its  obligatory  effect,  and  which  would  be 
available  in  the  country  where  the  contract  was  made,  would 
be  available  every  where.  But  pleas  which  only  affect  the 
remedy,  as  the  plea  of  the  statute  of  limitations,  have  always 
been  held  to  be  no  answer  to  the  suit  in  a  foreign  tribunal. 
Tbe authorities  on  this  point  are  numerous;  a  few  of  the  prin- 
ciple ones  are  here  cited — Story's  Confl.  482:  2  Mason's 
Rep.  157:  4  Cowen's  Rep.  528:  Lincoln  vs.  BaUellCy  6 
Weod.  475:  9  Yerger  63;  3  Conn.  Rep.  472:  1  Caine's 
Rep.  402:  3  Johnson,  263. 

Even  when  a  suit  is  instituted  in  the  country  where  the 
contract  is  made,  and  the  statute  of  limitations  is  pleaded,  and 
a  verdict  and  judgment  rendered  upon  it  for  the  defend- 
ant, it  is  unavailable  when  sued  upon  in  a  foreign  state. 
The  verdict  and  judgment  does  not  extinguish  the  contract. 
It  is  res  judicata  only  upon  a  plea  which,  in  the  courts  of 
tbat  state,  merely  destroys  the  remedy,  leaving  the  contract 
in  full  force,  8  Peters'  Rep.  370. 

2.  Does  it  make  any  difference  that  this  action  is  founded 
on  a  judgment  rendered  in  Virginia? 

The  construction  of  the  act  of  1790,  c  11,  has  been  settled 
in  the  case  of  Milk  vs.  Duryee^  7  Cranch's  Rep.  and  Hamp- 
ton vs.  McConneU^  3  Wheaton,  which  decide  the  judgment 
to  be  conclusive  evidence,  and  to  have  the  same  effect  and  va- 
lidity as  in  the  state  where  rendered. 

So  far  then  as  relates  to  the  judgment  and  its  effect,  it  is  as 
conclusive  evidence  of  the  debt,  as  in  the  courts  of  Virginia. 
But  the  statute  of  Virginia,  providing  that  no  action  of  debt 
or  mre  facias^  should  lie,  &c.  is  no  part  of  the  judgment, 
has  nothing  to  do  with  its  effect,  as  evidence.  The  judg- 
ment has  the  same  conclusive  effect  in  Virginia,  as  evidence, 
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K«<ei  afier  iiie  expiration  of  teo  years  as  before — for  upon  the  plea 
Kyle.  of  nul  tiel  ncardj  it  would  be  as  conclusive  after  as  before  the 
act.  The  act  of  Virginia  recognizes  this,  but  it  says — ''not- 
withstanding its  force  and  effect,  as  evidence,  if  you  do  not 
proceed  upon  it  within  a  given  period  of  time,  your  remedy  or 
proceeding  to  enforce  it  shall  be  barred."*  This  law  evidently 
cannot  operate  ^^(xtra  territorium  It  does  not  extinguish 
OF  vacate  the  judgment,  but  merely  provides  the  time  within 
which  an  action  of  debt  or  9cir€  facias  shall  be  brought. 
The  latter  mode  of  proceeding  cannot  take  place  in  any  other 
state,  or  in  any  other  court  of  Virginia  except  where  the  judg- 
ment was  rendered.  The  action  of  debt  also,  in  some  states, 
for  instance  in  Louisiana,  would  not  be  brought,  and  this  strange 
anomoly  might  be  presented,  that  if  this  statute  is  connected 
witb  the  judgment,  it  might  be  pleaded  in  bar  in  Tennessee, 
where  the  action  of  debt  on  a  judgment  is  known,  and  could 
not  be  pleaded  in  Louisiana,  where  that  kind  of  action  is  aet 
known. 

-  The  statute  of  Virginia  evidently  has  relation  only  to  the 
ibrms  and  modes  of  proceeding  in  the  courts  of  Virginia,  and 
has  nothing  to  do  with  the  validity  and  effect  of  the  judgment. 
And  there  can  be  no  legal  distinction  between  the  effect  of  a 
statute  of  limitation  as  to  a  judgment,  or  any  other  contract. 
^Because  a  judgment  has  the  same  faith  and  credit,  force  and 
validity  in  other  states,  as  in  the  state  m  which  it  was  rondered; 
it  does  not  follow  that  the  same  remedies  are  to  be  pursued  ia 
tnfiivcing  it-r^if  so,  an  exeeution  could  issue  to  any  state  in  the 
Union  upon  a  judgment  obtained  in  another,  which  is  an  ab- 
surdity that  never  can  be  contended  for.  In  one  state  a  judg- 
m^t  ia  a  lien  upon  land— -in  another  it  is  not.  In  one  state  lands 
emnot  be  sold  under  a  judgment — ^in  another  it  can.  Can  it  be 
paetended  that  beeause  lands  can  be  sold  in  Tennessee  under 
a  judgment,  it  therefore  follows,  vdien  it  is  attempted  to  be 
eofereed  in  a  state  where  they  are  not  subject  to  a  judgment, 
(aa  in  Rhode  Island,)  that  land  in  the  latter  state  can  be  sold — 
and  yet  such  ia  the  necessary  result  of  the  doctrine  contended 
far  on  the  other  side.     To  my  mind  it  is  clear,  there  is  no- 

*Tbe  execution  of  a  jiu^fmentonly  formi  k  part  of  the  remedy  to  enforce  it. 
le  \VTie«!on,  f. 
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diing  in  die  construction  in  the  act  of  Congress,  that  has  the       ^^ 
least  influence  upon  the  quest.0Q.     It  is  simplj  an  attempt  to       K>i6. 
enforce  the  act  of  limitations  of  another  state,  which  upon 
settled  principles  of  international  law  cannot  be  done. 

Reese  J.  delivered  the  opinion  of  the  court. 
An  action  of  debt  upon  the  record  of  a  judgment  obtained  ^^  *'* 
in  Virginia,  was  brought  by  the  defendants  in  error  against  the 
plaintiff.  The  latter,  among  other  things,  pleaded  a  statute 
of  Virginia,  which  limits  the  right  to  bring  an  action  of  debt 
or  scire  facias  upon  a  judgment  to  the  term  of  ten  years  after 
its  registration.  To  this  plea  a  demurrer  was  6Ied,  which  the 
circuit  court  sustained;  and  whether  the  circuit  court  in  that 
respect  erred,  is  the  question  before  us. 

The  counsel  for  the  plea  admits,  that  in  genera),  in  cases  of 
contract,  defences,  arising  from  matters  ex  post  factOy  are 
governed  by  the  law  of  the  forum.  And  with  regard  to  stat- 
utes of  limitatien  especially,  there  can  be  no  doubt,  and  it  has 
act  been  here  controverted,  but  that  they  are  strictly  questions 
•fleeting  the  remedy,  and  not  questions  upon  the,  merits* 
And  in  such  cases,  it  is  snid  by  an  eminent  juriat,  to  have  be- 
come a  formulary  in  international  jurisprudence,  that  all  suits 
must  be  brought  within  the  period  prescribed  by  the  local  law, 
otherwise  the  suit  will  be  barred.  Story's  Conflict  of  Laws, 
§  577. 

But,  It  is  insisted  that  this  suit  having  been  founded  upon  a 
judgroQnt  rendered  in  one  of  the  states  of  this  Union,  is  sub- 
ject  under  the  constitution  and  laws  of  the  United  States,  to 
the  same  defences,  arising  upon  matters  ex  post  facto^  and 
affecting  the  remedy  merely  to  which  it  would  have  been  sub- 
ject,  if  brought  in  the  state  where  the  judgment  was  rendered. 
The  first  section  of  the  fourth  article  of  our  federal  constitu* 
tion  provides,  that  '^full  faith  and  credit  shall  be  given,  in 
each  state,  to  the  public  acts,  records,  and  judicial  proceed- 
ings of  every  other  state.  And  the  Congress  may,  by  gen- 
eral Uws,  prescribe  the  manner  in  which  such  acts,  records, 
and  judicial  proceedings  shall  be  proved,  and  the  effect  there- 
of;" and  accordingly,  Congress  prescribed  the  manner  of  ^ 
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*^**  proof,  and  provided  that  records  and  judicial  proceedings  shall 
Kjl«.  have  such  faiih  and  credit  given  to  them,  in  every  court  within 
the  United  States,  as  they  have  by  law  or  usage  in  the  courts 
of  the  state  from  which  the  said  records  are  or  shall  be  taken." 
And  here,  at  once  k  may  be  asked,  if  when,  in  a  suit 
brought  upon  this  Virginia  judgment,  weTgive  conclusive  effect 
to  the  record  by  again  rendering  judgment  thereon,  it  can  be 
pretended  that  we  imve  withheld  faith  or  credit  from  a  record 
or  judicial  proceeding  of  that  state,  because  we  refuse  to  apply 
an  ex  post  facto  defence,  affecting  not  the  validity  or  conclu- 
siveness of  the  judgment,  but  the  remedy  merely,  but  wl-ich 
would  have  been  enforced  if  the  suit  had  been  brought  in  Vir- 
ginia? The  very  statement  shows,  that  here  is  no  defect  in 
failh  and  credit,  or  conclusiveness  of  effect,  as  to  the  record 
from  Virginia;  but  the  real  complaint  would  be,  that  our  own 
ItHJori^  as  to  the  remedy  should  not  cease  to  operate  in  favor 
of  the  local  remedy  of  Virginia.  If  this  could  be  done,  it 
would  follow,  as  a  consequence,  that  the  local  remedy  prescri- 
bed by  the  Virginia  statute,  would  in  that  state  cease  to  ope- 
rate, whenever  a  suit  might  be  brought  there  upon  a 
judgment  recover  in  any  other  slate, — a  consequence  without 
and  beyond  the  scope  of  the  words  or  intention  of  the  consti- 
tution and  act  of  Congress, — a  consequence  injuriously  af- 
fecting the  power  of  the  stales,  each  for  itself,  to  impose  stat- 
utes on  all  for  repose,  and  founded  upon  a  policy  alike  salu- 
tary and  enlighted. 

But  it  is  said,  that  in  the  case  of  Hampton  vs.  McConntU^ 
S  Wheaton,  234,  and  the  case  of  Miles  vs.  Dtiryee,  7 
Cranch,  4S1,  the  Supreme  Court  of  the  United  States  deter- 
mined, that  whatever  pleas  would  be  good  to  a  suit  brought 
upon  a  judgment  in  the  state  where  it  was  originally  rendered, 
and  none  others  can  be  pleaded  in  any  other  court  of  the 
United  States.  But  a  reference  to  those  cases  will  prove  that 
this  general  language  relates  to  pleas,  affecting  the  validity  asd 
conclusive  effect  of  a  judgment,  qua  judgment.  But  in  the 
cases  themselves,  or  in  the  words  of  the  court,  there  was  no* 
thing  relative  to  the  question  of  an  ez  poH  facto  defence  or 
plea  affecting  the  remedy  only,  the  judgment  itself  beiog 
iaken  as  Falid  and  conclusive^ 
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Upon  the  whole  we  thiak  the  Judgment  of  the  circuit  court       £■<•• 
is  correct,  and  must  be  affirmed.  .  Kjte. 

— — ■ ■ ■ r 

Note.  Reg  judicata.  A  fact  which  has  been  directly  tried  and  decided  bj 
a  competeat  jurisdiction,  caoaot  be  contested  ag'ain  betweeo  the  same  partieit 
io  the  tame  or  anj  other  cour(«  This  rule  applies  not  only  to  verdicts  aad 
judgments  at  common  law,  but  (o  the  sentences  of  admiralty  and  eccleaiastlcftl 
eodrtt,  to  decrees  in  chancery, — and  in  short,  to  the  judgements  of  all  courts 
which  have  proper  cognizance  of  the  subject  matter,  so  far  as  they  profca^  to 
de«id«  the  )iarticular  miticr  in  dispute.  HopkiHS  vs,  Lett  5  Cond.  R.  93l 
Story's  Confl.  c.  15. 
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GaaVe.  Fitblit  tumy  omitted  or  effaeedt  privatt  turvey  or  remarkinf^  laW' 
fnU  ond  estops.  If  granted  land,  not  originally  marked  by  the  surveyor*  or 
whose  marks  have  become  obliterated  or  obscure,  be  afterwards  marked  or 
remarked  by  the  owner  of  the  whole  or  part,  in  good  faith,  and  in  reesonabltf 
conformitj  with  the  calis  of  the  patr.nt,  such  private  marking  or  rcmarkiay 
operates  as  an  estoppel  on  the  owner,  the  state,  and  subsequent  grantees; 
precluding  the  owner  from  claiming  land  not  included  by  the  newly  marked 
er  remarked  lines,  and  the  state  from  claiming  that  which  is  included  thevtl^. 

SlM£.  What  marking  or  rcmarkiog  is  bona^de^  and  in  reasonable  conformitj 
with  the  calls  of  the  patent,  is  a  question  of  fact,  depending  on  the  circum* 
stances  of  each  case. 

North  Carolina  granted  to  Edward  Sharp  5000  acres  of 
land,  the  south  east  corner  of  which  was  a  white  oak,  bircb^ 
and  crab-apple.  There  was  also  granted,  by  patent  83| 
to  Anthony  Sharp,  35G0  acres,  the  beginning  corner  of 
wliich  was  the  same  trees,  and  which  called  for  running 
thence  east  ISO  chains,  to  two  swamp  while  oaks,  thence 
north  194i  chains  to  a  stake,  thence  west  180  chains  to  a 
stake,  thence  south  to  the  beginning.  The  distance  between 
the  corner  designated  by  the  white  oak,  birch,  and  crab-ap* 
pie  trees,  and  that  marked  upon  the  two  swamp  white  oaks, 
instead  of  being  ISO  chains,  equal  to  720  poles,  was  830 
poles.  On  the  13ih  of  August,  1799,  A.  Sharp  conveyed 
to  James  Robertson,  who  had  located  both  tracts,  one  third 
being  the  locative  interest  of  the  3500  acres,  and  in  the  deed 
described  it  as  beginning  on  the  north-west  corner  of  the  tract, 
a  stake,  and  running  south,  &c.     But  as  no  line  of  the  3500 
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N 
S'*-^Pf^     acres  had  been  marked  in  the  original  survey,  except  the  firsts 

V.  and  that  was  110  poles  longer  than  the  distance  assigned  to  it 

in  the  patent,  it  followed,  that  the  place  of  the  stake,  called 
for  in  the  deed  to  Robertson,  as  the  north-west  corner,  if 
sought  for  by  traversing  the  courses  and  distances  called  for 
in  the  patent,  would  be  1 1 0  poles  east  of  the  eastern  bound- 
ary of  the  5000  acre  tract.  And  then  there  would  lie  be- 
tween the  two  tracts  a  triangular  parcel  of  land,  as  represent-* 
ed  in  the  annexed  diagram,  not  included  by  either  patent. 
But  if  the  north-west  corner  of  the  3500  acres  were  sought 
for,  by  reversing  the  courses  and  distances  from  the  white 
oak,  birch  and  crab-apple,  then  the  place  of  the  stake  would 
be  in  the  eastern  boundary  of  the  5000  acres,  and  there 
would  be  no  vacant  land  between  the  patents. 

Adopting  the  latter  mode  of  seeking  for  the  north-west 
corner  of  the  3500  acres,  those  in  whom  Robertson's  inters 
est  had  become  vested  by  mesne  conveyances,  and  from 
whom  the  plaintiffs  in  eiror  claimed,  had  in  1830,  caused 
that  interest  to  be  surveyed  by  one  Mitchell,  who  marked  a 
poplar  and  white  oak,  in  the  eastern  boundary  of  the  5000 
acre  tract,  as  the  place  of  the  stake  called  for  as  the  north- 
west corner  of  ihe  3500  acres.  On  the  other  hand,  the  les- 
sor of  the  plaintiff,  assuming  the  former  as  the  lawful  and 
proper  method  of  surveying  the  3500  acres,  entered  and 
procured  a  grant  from  Tennessee  of  a  portion  of  the  trian- 
lar  parcel,  represented  by  the  dotted  lines  in  the  diagram, 
and  thereupon  sued  the  plaintiffs  in  error,  namely,  Riggs  as 
tenant  and  Prichard  as  landlord  in  ejectment,  in  Dyer  cir^ 
cuit  court,  on  the  7th  of  March,  1835. 


;       Locative 
5000  Interest. 


3500 


w.  O.  B.  C.  "Z  s.  w.o. 


APRIL  TERM  1838.  45 

On  the  trial  at  June  term,  1837,  before  his  Honor  Judge     S^^*\ 

^  '  '  ^  o         Prichard 

Harris,  and  a  jury  of  Dyer,  Riggs  and  Prichard  admitted  v. 
that  they  were  in  possession  of  the  premises  at  the  com- 
mencement of  the  suit,  but  defended  themselves  by  setting 
up  an  outstanding  title,  to  establish  which  they  relied  upon 
tbe  documentary  and  parol  evidence  recited  in  the  opinion  of 
the  court.  His  Honor  charged  the  jury  as  is  also  therein 
stated,  and  the  result  was  a  verdict  of  guilty;  and  a  new 
trial  being  refused,  this  appeal  in  error  was  prosecuted. 

FiTzsERALD  and  Sampson,  for  the  plaintiffs  in  error,  in- 
sisted, that  it  was  the  duty  of  the  officer  who  made  the  ori* 
ginai  survey,  to  lay  down  the  land  in  an  oblong  or  square, 
by  running  the  lines  to  the  cardinal  points,  act  of  1777,  c.  1, 
§  10;  that  it  would  be  presumed  he  bad  done  his  duty,^  Mc- 
JVbJry  vs.  Hightowtr^  2  Tenn.  R.  302;  that  to  survey  the 
land,  however,  as  was  contended  for,  by  the  defendant  in 
error,  would  not  be  in  conformity  with  the  requirements  of 
the  law  upon  the  subject,  as  it  would  not  be  in  an  oblong  or 
square,  its  lines  would  not  run  to  the  cardinal  points;  that  it 
was  apparent  that  the  surveyor  and  the  enterer  both  intended 
to  make  the  eastern  line  of  Edward  Sharp's  5000  acres,  the 
western  boundary  of  the  3500  acres;  that  they  had  not  done 
this  was  the  effect  of  mere  accident;  that  this  showed  that 
tbe  remarking,  whether  in  accordance  with  the  law  or  other- 
wise was  at  least  done  in  good  faith,  and  certainly  without 
any  knowledge,  on  the  part  of  those  who  did  it,  that  they 
were  including  land  not  within  the  original  limits  of  the  grant, 
or  which  ought  not  to  be  within  it  according  to  the  intent  of 
the  first  appropriators;  that  the  mere  fact  that  the  resurvey 
does  include  more  land  than  the  grant  would  include,  if  sur- 
veyed according  to  the  calls  for  course  and  distance,  would 
not,  without  malafides^  vitiate  the  remarking,  Johnson  vs. 
Buffin$^ton,  2  Washington,  116;  Taylor  and  Quarks  vs. 
Broftnj  5  Cranch,  234;  1  Yerger,  488,  opinion  of  Jutlge 
Whyte;  that  remarking  being  founded  upon  necessity,  it  was 
a  favorite  policy,  both  with  the  courts  and  the  legislature,  to 
sanction  what  parties,  acting  under  such  necessity,  reasona- 
bly and  fairly  did,  as  might  be  seen  from  the  acts  of  1806, 
c  1,  §  21;  1819,  c  1,  §  7,  and  WUIiam  vs.  Buchanany  2 
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Prilll^  Ten.  R.  282,  opinion  of  Judge  Wbyie,  and  the  whole  tenor 
V-  of  judicial  decisions  upon  the  subject,  from  1813  to  1833, 
when  the  case  of  Singleton  vs.  WhUesides^  5  Yer.  18,  was 
decided;  that  in  the  case  of  Davis  vs.  Smith  and  Taply^  1 
Yer.  496,  the  resurvey  was  made  by  Searcy  and  Necbard, 
owners  of  part  of  the  grant,  who  assumed  only  to  mark  what 
they  themselves  claimed,  and  between  that  case  and  the  pre* 
sent  it  would  be  difficult  to  perceive  a  difference  in  principle; 
(bat  the  doctrine  was  now  well  established  and  generally  ud« 
derstood,  and  that  to  unsettle  it,  as  must  be  done  to  sustain 
the  claim  of  the  defendant  in  error,  would  be  productive  of 
much  confusion,  uncertainty  and  positive  injury  throughout 
the  state. 

A.  W.  0.  ToTTEN,  for  the  defendant  in  error,  said  that 
the  principal  question  was,  what  is  tiie  true  metliod  of  sur- 
veying the  land  granted  to  Anthony  Sharp?  As  to  which  h^ 
insisted,  that  when  a  party  had  made  his  location,  it  became 
the  duty  of  the  state  to  survey  and  grant  the  land;  that  tb9 
survey  is  the  evidence  of  the  land  designed  to  be  granted, 
Phillips*  lessee  vs.  Robertson^  2  Ten.  R.  399;  that  tbegraot 
is  conclusive  evidence,  against  which  no  averment  is  allowedi 
that  the  survey  had  been  made,  Gamer  vs.  JVbrn>^  b«Me»  1 
Yer.  65y  Co.  Lit,  260;  and  this,  though  there  be  anon*coi}- 
formity  betweeen  the  grant  and  survey  as  to  the  boundari0$ 
of  the  land,  Person  vs.  Rsundlrer^  I  Haywood,  378,  note; 
that  marked  lines  and  natural  boundaries,  in  making  surveys^ 
control  the  calls  for  courses  and  distances,  Blounl^s  lesse$ 
vs.  Midlin,  2  Ten.  Rep.  199;  1  Haywood,  237,  258: 
Sima^  ksHt  vs.  Baker^  Cooke,  146,  Id.  460;  Holland  and 
Bridges  vs.  Overtones  lessee^  4  Yer.  482:  that  when  there 
are  no  monuments  of  boundary  the  surveyor  is  to  be  govern* 
eel  by  the  courses  and  distances,  see  authorities  cited  and 
Btaiy'*s  case,  1  Haywood,  377;  Houaton^s  Lessee  vs.  Ptl- 
Im^  1  Yer.  488;  Bradford  vs.  Hill,  I  Haywood,  25;  and 
MeJ^airp  vs.  Highiotoer^  2  Tenn.  R.  302;  between  which 
faist  ease  and  this  there  ia^an  exact  similarity,  since  it  dec^idef 
that  wiiere  but  one  line  of  a  survey  ia  the  form  of  a  paraHel- 
ogptto  i&n>arked,  and  two  CQm.ers  made,  but  the  line  is  eonsidar* 
«bl^lQO  long,  the  second  and  Uiird  lines  must  be  run  the  ceursee 
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and  distances  called  for  in  ibe  grant,  and  the  fourth  line  made  pf'^fj^^a 
CO  close,  disregarding  courses  and  distances;  that  the  autho-  v. 
rity  of  this  case  had  never  been  questioned,  1  Yer.  488  and 
49d;  that  the  defendant  in  error  had  assumed  this  to  be  the 
proper  mode  of  surveying  Anthony  Sharp's  grant,  and  in  so 
surreying  it  there  was  no  conflict  between  it  and  his  claim, 
aad  consequently  that  there  was  no  outstanding  title  to  the 
land  In  controversy. 

2.  As  to  the  remarking  he  contended,  that  there  was  no 
such  resorvey  in  this  case,  as  the  party  could  avail  himself 
of,  because  it  did  not  include  the  entire  grant,  and  in  fact 
was  not  intended  to  do  more  than  simply  to  ascertain  the 
locative  interest,  without  attempting  to  identify  and  fix  the 
boundaries  of  the  grant;  that  as  the  doctrine  of  femarking  i& 
phced  on  the  ground  of  estoppel,  Iloutton^s  lessee  vs.  Pilt 
ioio,  1  Yer.  481,  a  resurvey  cannot  be  made  by  a  third  per- 
son so  as  to  bind  the  grantee,  and  if  the  grantee  is  not  bound 
neither  is  the  state  or  subsequent  grantees;  that  this  resurvey, 
flDoreover,  was  not  in  conformity  with  the  calls  of  the  grant; 
ibat  Hilliams^  heirs  vs.  Buchanan^  2  Ten.  Rep.  278;  Gar- 
ner sluA  Dickson  vs*  JVbrm'  lessee^  1  Yer.  67;  and  Hons^ 
km^s  lessu  vs.  Pillow^  I  Yer.  481;  the  leading  cases  upon  the 
doctrine,  showed  that  remarking  is  not  allowed  when  the  orig- 
inal marks  are  in  existence  and  known  at  tlie  time,  the  party 
aot  being  permitted  to  change  the  boundaries  of  his  land 
made  before  the  grant  issued;  but  that,  in  this  case,  the  sur* 
fey  of  the  locative  interest  bad  been  made  in  total  disregard 
of  the  comer  designated  by  the  two  swamp  white  oaks,  about 
the  position  of  which  there  was  no  doubt,  and  in  such  man-* 
■er  that  the  eastern  boundary  of  the  grant,  if  completed  by 
extending  the  eastern  boundary  of  the  locative  interest  to  the 
southern  boundary  of  the  tract,  would  run  many  poles  west 
of  the  swamp  white^  oaks,  and  therefore  to  sustain  this  re* 
BMirkiDg,  would  be,  in  eflSect,  to  disregard  the  only  w^B 
known  and  unquestioned  monuments  of  the  original  survey, 
Md  that  those  who  surveyed  tto  locative  interest  bad  wilfeUy 
disregarded  ibose  notorious  objects  80  aii  to  include;  bad 
which,  it  must  hare  been  obvious  tbeft,  a»  well  as  noW)  would 
act  be  hiduded  by  surveying  tbe  land  toeording'  to  ibe  orilf 
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v^'^VHi     ^^  ^^^  patent,  and  consequently  the  survey  was  a  deliberate 
T.         fri^ud  upon  the  state,  and  therefore  void,     Ilouston^s  lesHt 
vs.  Pillow^  1  Yer. 

GRECif ,  J.  delivered  the  opinion  of  the  court. 

April «.  Parker,  the  lessor  of  the  plaintiff  below,  claims  title  lo 
the  land  in  controversy,  under  a  grant  to  himself  for  two  hun- 
dred acres,  dated  April  2,  1835. 

The  defendants  claim  to  hold  under  a  grant  to  Anthony 
Sharp,  for  8500  acres,  dated  10th  day  of  July,  1783.  The 
question  is,  whether  the  grant  to  ^harp  covers  the  land  in 
dispute.^  It  calls  to  begin  on  Smith's  line,  and  run  with 
it  and  Martin  Armstrong's  line,  east  180  chains,  to  two 
swamp  white  oaks;  thence  north  ]94i  chains,  to  a  stake; 
thence  west  180  chains,  to  a  stake;  and  thence  south  to  the 
beginning.  The  proof  shows  that  the  beginning  corner  of 
this  tract  was  well  marked,  and  that  the  line  east  was  marked 
to  the  south  ei^st  corner,  which  was  abo  marked.  The  other 
three  lines  of  the  grant  were  not  originally  run  and  marked. 
The  distance  from  the  beginning  to  the  south-east  corner  is 
830  poles,  1 1 0  poles  longer  than  the  grant  calls  for.  If  Sharp's 
grant  be  surveyed  by  r^mning  the  6rst  line  to  the  swamp  white 
oaks,  the  south-east  corner  as  marked,  thence  north  194ichainsy 
and  thence  itest  180  chains,  the  distance  called  for,  and  thence 
to  the  beginning,  the  land  in  controvcisy  will  not  be  included. 
But  if  the  third  line  be  run  the  length  of  the  first,  and  thence 
south  to  the  beginning,  the  grant  to  Sharp  will  include  the 
land  in  dispute.  On  the  13th  of  August,  1799,  Sharp  con- 
veyed one  third  of  his  tract  to  James  Robertson,  to  begin  on 
the  north  west  corner  of  his  tract,  a  stake,  and  to  run  south 
259^  poles  to  a  stake;  thence  east  720  poles,  to  a  stake; 
thence  north  259^  poles  to  a  stake,  and  west  720  poles,  to 
the  beginning.  Robertson  had  conveyed  the  same  land  to 
Frederick  Ward,  on  the  4th  of  February,  1799,  who  con- 
.  veyed  to  Thomas  McCrory,  on  the  ISih  of  March,  1801. 
William  L.  Mitchell,  a  witness,  proved  that  some  time  be- 
fore 1830,  be  was  employed  by  the  McCrory 's,  sons  of  T. 
McCrory,  who  claimed  to  be  the  owners  of  the  locative  io- 
cerest  in  Sharp's  grant,  to  lay  off  and  survey  the  same.  That 
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oe  went  to  the  beginning  corner  of  said  grant,  the  white-oak,     PrSmid 

birch,  and  crab-apple  trees,  then  he  went  north  with  Edward      pJJ.U, 

Sharp's  line  to  a  poplar  and  white  oak,  which  be  marked, 

then  he  run  east,  to  a  white  oak  and  elm,  7924  poles,  then 

south  and  west  from  said  white  onk  and  elm.     Witness  mark^ 

ed  so  as  to  lay  off  the  said  locative  interest  of  said  McCrory, 

being  one  third  of  ihe  grant,  1166^  acres.     The  lines  run 

bad  never  been  marked,  and  he  first  marked  them  as  the  lines 

of  the  locative  interest;  tliat  he  did  not  survey  the  whole 

grant,  nor  mark  other  lines  than  those  bounding  the  locative 

interest.     Martin,  another  witness,  slated  that  he  had  run  the 

lines  marked  by  Mitchell  for  the  boundaries  of  the  locaiiv^ 

interest;  that  they  were  generally  known,  and  that  McCrory 

and  those  claiming  under  him  had  been  m  possession  of  the 

said  locative  interest,  as  marked,  fourteen  or  fifteen  years. 

The  lines  of  Sharp^s  grant,  as  marked  by  Mitchell,  include 

the  land  in  controversy. 

The  court  charged  the  juiy,  that  if  the  lines  of  Sharp^i 
grant  were  not  originally  run  and  msrkcd,  but  had  been  sur- 
veyed since  the  issuance  of  the  graiit,  such  resurvey  to  be 
valid,  must  be  in  reasonable  conformity  to  the  calls  of  th6 
grant.  That  the  proper  mode  of  surveying  the  grant  would 
be,  to  run  the  first  line  east  to  the  swamp  white  oaks;  and 
as  there  wero  no  lines  or  corners  marked  from  thence,  ik 
should  be  run  north,  the  distance  called  for,  and  thence  west 
ISO  chains,  the  distance  called  for,  and  thence,  a  diagonal 
line,  to  the  beginning;  and  that,  unless  such  resurvey  were 
so  made,  it  was  void  and  binding  on  no  one.  A  verdict  and 
judgment  were  rendered  for  the  lessor  of  the  plaintiff,  froni 
which  this  appeal  is  prosecuted. 

We  think  the  court  erred  in  tlie  charge  to  the  jury.  Al« 
though  the  court  indicates  correctly  the  method  in  which  the 
grant  should  have  been  surveyed,  yet  to  say,  that  unless  it 
were  so  made,  it  would  be  void  and  binding  in  no  one,  pros- 
trates entirely  the  doctrine  of  remarking.  That  doctrine  is 
based  upon  the  principle,  that  if  the  remarking  be  done,  in 
good  faith  and  in  reasonable  conformity  to  the  calls  of  the 
grant,  it  operates  as  an  estoppel  upon  all  .parties;  and  fixes 

the  lines  ^  marked,  though  it  afterwards  may  appear  that  the 
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Graham  m*.  McCampbkll. 

ViNDOB  AND  PuRCBABER.    Proptrty  charftd  vitk  priet.    Uopaid    piirchMi«. 
V^    money  tecared  by  a  mortgage  of  the  property  told,  or  limply  by  a  rettrratioR, 

of  the  title  in  the  teller,  drawt  after  it,  when  assigned,  the  security  provided 

for  its  payment. 
Samb.    Anignet,    Hence,  in  tales  of  land,  when  the  vendor  gives  bis  bond  for. 

title,  and  the  purchaser  his  note  for  the  money,  an  assignee  of  one  of  the  notet, 

may,  without  more,  subject  the  estate  lo  the  payment;  as  he  may,  also,  in  tb« 

caie  of  a  mortgage. 
Same.    Aiiignmint  dot$  not  carry  vendor't  Hen,    But  if  the  title  paM  out  of 

the  vendor  by  conveyance,  his  equitable  lien  does  not  pats  to  an  atsignee  o* 

the  purchase  money.    Ace.  Gann  vs.  ChttUr,  6  Yerger,  305. 
Caic  OvfR^RVLKp.    Clajihorfu  vi.  Crocket,  3  Merger,  27,  to  far  at  it  conflicU 

with  these  propositions,  is  over-ruled. 

Jphn  McWer  sold  to  James  McCampbell,  on  the  Mth  of 
August,  18:26,  four  hundred  and  sixtj-four  acres  of  land,  and 
\o  secure  the  purchase  money,  McCampbell  executed  bis 
three  several  bills  single,  eacli  for  $773  33  1-3  cents,  pay- 
able on  the  7th  of  September,  in  the  years  1827,  1828,  and 
1829.  And  a  title  bond  was  executed  to  McCampbell  by 
Mclver,  conditioned  that,  if  after  payment  of  the  bills,  be, 
his  heirs,  &c.  should  make  McCampbell,  his  heirs,  &c.  a 
deed  in  fee  simple  with  general  warranty,  then  the  oblizatioa 
of  the  bond  to  be  void,  &c.  In  the  spring  of  1827,  McCamp- 
bell  took  possession  of  the  land,  and  continued  to  bold  and 
enjoy  it  as  purchaser. 

Mclver  in  hi^  life  had  assigned  the  first  of  these  bills  single 
to  Jesse  Blackfan,  who  assigned  it  to  McDouald  and  Ridgely, 
who  recovered  judgment  against  McCampbell  in  Roan^  county 
circuit  court,  on  the  30th  of  January,  1830,  for  $887  '88  cts. 
^he  second  was  assigned  by  Mclver  to  Charles  I.  Love,  and 
by  him  to  Isaac  H.  Lanier,  who,  at  the  same  session  of 
fioane  circuit  court,  recovered  judgment  thereon  against  Mc- 
Campbell for  $837  75  cents.  The  third  remained  in 
Mclver's  hands  at  his  death.  All  of  them  being  unpaid,  and 
oxccutiuns  having  been  issued  upon  the  judgments,  and  re* 
turned,  nulla  6ona,  and  McCampbell  having  no  property  out  of 
which  the  money  could  be  made;  Graham,  as  administrator  of 
Mclver,  together  with  his  heirs  at  law,  and  the  assignees  of 
the  bills,  joined  in  a  bill  in  the  chancery  court  at  Pari^),  stating 
^e  above  facts,  and  praying  for  an  account  of  the  principal 


APRIL  TERM  183S.  53. 

md  interest  due  for  tbe   purcbase  money;  that  the  cootract      Qrahun 
i^igbt  be  specifically  executed,  or  that  the  land  might  be  sol4  McCampbeii. 
tp  pay  tbe  purcbase  money. 

McCampbeiPs  answer  admitted  the  above  facts,  but  insistecl 
that  the  assignees  of  the  securities  given  for  tbe  purcbase  mon- 
ey were  not  entitled  to  the  relief  prayed  for  in  the  bill.  A 
replication  was  filed,  and  tbe  cause  was  heard  upon  the  bill), 
^swer,  replication  and  exhibits,  by  Chancellor  Brown,  on 
tbe  30th  of  September,  1837,  who  dismissed  the  bill  as  to  tbe 
assignees;  and  as  to  tbe  security  which  had  not  been  assigned 
by  tbe  intestate  in  his  life-time,  ordered  an  account,  and  that 
t^e  li^nd  should  be  sold  to  satisfy  it.  The  complainants  ap- 
pealed in  error. 

Geo.  8.  Yeroer  for  tbe  complainants  said— The  contract 
is  entire  in  this  case,  and  the  vendor  cannot  have  a  specific 
performance  for  a  part,  his  only  remedy  is  to  have  the  contract 
executed  entirely,  ^nd  in  such  case,  if  the  notes  are  assigned, 
tbe  assignees  must  be  either  complainants  or  defendants. 

The  lien  for  tbe  purcbase  nioney  attaches  as  a  trust,  whether 
tbe  land  be  actually  conveyed  or  only  contracted  to  be,  2 
Story's  Cq.  §  1218:  and  it  may  be  enforced  in  favor  of  third 
persons  claiming  under  tbe  vendor,  or  rather  they  will  be  sub- 
rogated to  bis  lights,  2  Story's  Equity,  1227;  Selby  vs. 
Selby^  4  Russell,  336;  Eskridge  vs.  McClure^  2  Yerger, 
84:  that  if  a  creditor  would  be  substituted  when  the  vendor's 
personal  estate  is  exhausted,  and  this  by  operation  of  law 
much  more  would  an  assignee  of  tbe  identical  debt:  that  tbe 
remedy  in  cases  of  specific  performance  is  mutual,  2  Story's 
Eq.  §  790:  now  if  the  heirs  of  Mclver  had  sued  for  the  land, 
and  McCampbell  wanted  a  specific  performance,  be  would  have 
to  pay  all  the  money  due,  and  make  all  the  assignees  parties: 
that  a  mere  assignment  of  part  of  the  consideration  is  not  a  re- 
cision  of  tbe  contract,  or  a  bar  to  a  specific  performance:  that 
the  debt  is  tbe  principle  thing,  and  tbe  assignment  of  the  debt 
draws  after  it  tbe  property  as  incident  thereto,  1 1  Johnson, 
533,  2  Powell  on  Mortgages,  966,  note  1;  2  Day's  Rep. 
374;  Dtuhess  tf  Buccleugh  vs.  Hoart^  4  Madd.  467;  9 
Powell,  102S,  note;  Martin  vs.  J\Iowlin^  2  Burrow,  969; 
9  Ves.   &   Beame,   49;  1    Johnson,  691;   2  Powell    on. 
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Graham  Mortgages,  429,  note  T.  Claiborne  vs.  Croekett^  3  Yer- 
McCampbeii.  ger»  18  a  whollj  distinct  case  from  this;  there  Brooks,  the 
party  who  sold,  had  ihe  legal  title,^he  conveyed  by  di- 
rection of  Hicks  to  Claiborne  for  a  valuable  consideration. 
Claiborne  had  no  notice  that  any  of  the  purchase  money  was 
due,  and  as  against  Claiborne  the  assignment  of  the  note  wat 
an  extinguishment  of  the  lien:  that.  Gann  vs.  Chttier  ^ 
Blair ^  5  Yerger,--rWas  a  conveyance.  Absolute.  The  note* 
were  assigned,  and  the  vendor  mortgagednhe  property  without 
notice  to  the  mortgagee,  who  is  to  be  regarded  as  a  purchaser 
for  a  valuable  consideration  without  notice, 
^  Where  there  is  a  bond,  it  is  a  trust  coupled  with  a  lien ;  wh*it 
a  conveyance  it  is  simply  a  lien. 

Cook,  for  the  defendant,  contended — that  the  Hen  Was 
gone  so  soon  as  the  notes  were  assigned,  and  to  this  point, 
that  the  case  of  Claiborne  vs.  Crockett  is  a  direct  authority, 
5  Yerger,  27.  That  was  the  case  of  a  sale  by  a  bond  for 
title,  and  is  in  every  particular  like  the  present  case.  The 
cause  was  not  decided  on  the  ground  thdt  Claiborne  wa^  a 
purchaser,  but  on  the  ground  that  the  lien  was  lost  by  assign- 
ment to  Crockett.  Gann  vs.  Chester  is  also  to  the  same 
effect,  though  the  point  is  not  directly  decided,  5  Yerger, 
205. 

But  it  is  said  this  is  a  case  for  specific  performance^  abd 
therefore,  the  whole  consideration  must  be  paid. 

This  is  begging  the  question.  It  is  admitted  that  so  far  as 
McTver's  representatives  are  concerned,  that  is  as  to  the  last 
note,  it  would  have  to  be  paid.  But  unless  they  were  fixed 
as  endorsers  they  have  no  interest  in  the  other  notes.  They 
could  not  resist  a  specific  performance  by  McCampbell  by 
alledging  that  these  notes  are  not  paid.  The  answer  to  such  a 
defence  would  be, — ^'you  have  no  interest  in  that  matter,  you 
are  not  liable  for  the  notes."  They  now  constitute  a  mere 
personal  demand  against  McCampbell  and  have  no  connexion 
with  the  land. 

But  this  is  emphatically  a  bill  to  subject  the  land  to  the  pay- 
ment of  the  notes.  We  ask  no  refKef  but  stand  on  our  rigbb, 
legal  and  equitable. 
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TuRLEr  J.  deliyered  the  opinion  of  the  court.  Graham 

The  only  question  presented  for  consideration  in  this  case,  McCampb*!!. 
is  whether  the  assignee  of  a  note  given  in  part  of  the  consid-  ^  ^.^  ^^ 
eration  for  the  purchase  of  land,  to  secure  the  payment  of 
which  the  vendor  reserved  the  legal  title  iir  himself,  giving  to 
the  vendee  a  bond  to  convey  upon  the  payment  of  the  pur- 
chase money,  is  by  virtue  of  the  assignment  entitled  to  have  ^ 
hjs  debt  satisfied  by  a  decree  of  a  court  of  chancery  out  of 
the  land,  there  having  been  no  assignment  of  the  security  thus 
reserved  by  the  vendor. 

It  is  argued  that  he  has  not  upon  the  authority  of  the  case 
of  Claiborne  ya.  Crocketty  reported  in  3  Yerger,  page  27. 
It  is  true,  that  case  does  support  the   proposition  contended      ' 
for,  ihe  decision  having  been  made  upon  a  state  of  facts  simi* 
Utyio  those  existing  in  the  present  case;  but  we  are  not  satisfied 
with  the  reasoning  of  the  court,  and   apprehend  that  the  de- 
i^ision  was  made  upon  what  we  consider  the  erroneous  supposi- 
tion, that  the  vendor,  when  he  reserved  the  title  to  secure  the  x/ 
payment  of  the  purchase  money,  had  nothing  but  a  mere  lieri 
qpoo  the  estate,  as  it  is  considered  and  treated  throughout  the 
ppinion.     The  correctness  of  the  opinion  depends  upon  the 
mith  of  this  propostion,  for  we  concede,    that  if  the  vendor 
hffs  a  mere  lien  for  the  security   of  his  debt,   a  transfer  of 
the  debt  does  not  of  itself  transfer  the  lien.     A  lien,  strictlj^ 
speaking,  is  a  charge  upon  property  given  by  operation  of  law,  ( 
without  the  agency  of  the  person  benefitted  by  it,  in  illustra-  ^ 
tion  of  which  may  be  mentioned,  the  lien  which  a  vendor  has 
upon  the  land  conveyed,  in  the  hands  of  the  vendee  or  pur-    , 
chasers  under  him  with  notice,  to  receive  the  purchase  money;    ^ 
the  lien  which  a  judgment  creditor  has  upon  the  estate  of  bis 
debtor,  for  a  year  after  the  rendition  of  his  judgment;  the  lien 
which  an   inn-keeper  has  upon  the  horse  of  his  guest  to  se- 
pure  the  payment  of  his  bill,  &c.     In  all  these  cases  and 
others  of  a  similar  character,  there  is  nothing  but  a  mere  lien, 
to  secure  the  payinent  of  a  debt,  which  being  created  by  op- 
^tiQO  of  law,  is  confiped  to  the  perspq  in  whose  favor  it  ex- 
ists, and  bas  no  such  qonoection  with  the  debt,  as  to  cause  it  lo 
ppss  by  an  assignment  thereof.     That  the  court  in  the  case  of 
Cluibame  v«.  Crochtii^  considered  the  security  to  be  of  this 
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character,    is  evidenced,  not  only  by  its  being  so  called,  but 

McCampbeii.  gjso  by   the   factj   that   the   authorities  cited  in   support  of 

the  decision  are  all,  in  reference  to  liens  of  this  description. 

This  makes  it  necessary  for  us  to  enquire  whether  the  res* 

^   ervation  of  title,  by  a  vendor,  is  a  mere  lien,  for  the  payment 

of  the  purchase  money. 

We  are  not  able  to  draw  any  sensible  distinction  between 
the  cases  of  a  legal  title  conveyed  to  Secure  the  payment  oi 
the  debt,  and  a  legal  title   retained  to  secure  the   payment  of 
a  debt.     In  both  cases  courts  of  chancery  consider  the  estate 
only  as  security  for  the  payment  of  the  debt,  upon  the  dis- 
J    charge  of  which,  the  debtor  is  entitled  to  a  conveyance  in  the 
'    one  instance  and  a  re-conveyance  in  the  other.     We  therefore 
1  think,  that  so  far  as  the  question  in  controversy  is  involved, 
/  the  same  rules  of  construction  apply  equally  to  a  mortgage  and 
/  an  estate  the  legal  title  to  which  is  reserved  by  the  vendor,  to 
1  secure  the  payment  of  the  purchase  money.     In  the  case  of 
Conrad  vs.    The  Atlantic  Insurance  Company^   1   Peter'i 
Rep.  44l,  Judge   Story,  in  delivering   the  opinion   of  the 
court,  says — 'Mt  is  true,  that  in  the  discussions  of  the  courts  of 
equity,  a  mortgage  is  sometimes  called  a  lien  for  a  debt;  .and 
80  it  certainly  is,  and  something  iiiore;  it  is  a  transfer  of  the 
property  itself  as  security  for  the  debt.     This  must  be  admit* 
ted  to  be  true  at  law,  and  it  is  equally  true  in  equity,  for  id 
this  respect,  equity  follows  the  law;  it  does  not  consider  the 
V  estate   of    the  mortgage    as   defeated    and   reduced    t6    i 
mere  lien,  but  it  treats  jt  as  a  trust  estate,  and  according  td 
the  intention  of  the  parties  as  a  qualified  estate  and  security. 
When  the  debt  is  discharged  there  is  a  resulting  trust  for  the 
'mortgagor.     It  is  therefore  only  in  a  loose  sense  that  it  i^ 
sometimes  called  a  lien  and  then  only  by  way  of  contrast  td 
an  estate  absolute  and  indefeasible."     These  principles  apply 
with  equal  force  to  the  case  of  a  sale  of  lands,  when  the  titla 
y     is  reserved  by  the  vendor,  so  soon  as  the  purchase  money  is 
^^    j^aid)  there  is  a  resulting  trust  for  the  vendee,  which  is  alwa}-s 
enforced  by  a  court  of  chancery!/  In  the  case  of  a  mortgaget 
the  remedy  is  by  bill  to  redeem,  in  the  ca^e  of  a  sale  without 
conveyance  by  bill  for  a  specific  performaince  of  the  contract; 
aoxl  as  the  land  is  considered   only  as  si^curity  for  the  debtj 
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tbe  parties  have  a  natural  right  to  ask  the  aid  of  the  court  of  ^^'^'*" 
chancery  to  enforce  the  payment  by  a  sale  of  the  property.  McCtmpUii. 

The  land  then  being  a  security  for  the  payment,  it  follows,  as 
we  think  by  necessary  analogy,  that  a  transfer  of  the  debt  is  a 
transfer  in  equity  of  the  security.  It  has  never  been  doubted 
that  it  is  so  in  the  case  of  a  mortgage.  In  the  case  of  Martin 
vs.  Mawlin,  2  Burrow's  Rep.  979,  Lord  Mansfield  says — 
''a  mortgage  is  a  charge  upon  the  land;  and  whatever  would 
give  the  money,  will  carry  the  estate  in  the  land  along  with  it 
to  every  purpose.  The  estate  in  the  land  is  the  same  thing  as 
the  money  due  upon  it.  It  will  be  liable  to  debts;  it  will  go 
to  executors;  it  will  pass  by  a  will  not  made  and  executed  with 
the  solemnities  required  by  tb^  statute  of  frauds.  The  assign- 
ment of  the  debt,  or  forgiving  it,  will  draw  the  land  after  it 
as  a  consequence;  nay,  it  would  do  it,  though  the  debt  were 
forgiven  by  parol;  for  the  right  to  the  land  would  follow,  not- 
withstanding the  statute  of  frauds.''  In  the  case  of  Jiusian 
vs.  Burbanky  2  Day,  474',  it  was  held  by  the  Supreme  Court 
of  Connecticut,  that  an  assignment  of  the  mortgage  debt  with- 
out a  conveyance  of  the  legal  title  would  entitle  the  assignee 
to  sustain  a'bill  for  foreclosure.  In  the  case  of  Oreen  vs. 
Barty  1  Johnson,  80,  it  was  held  by  the  Court  of  Errors, 
that  where  a  debt  is  secured  by  mortgage  and  transferred  by 
the  mortgagee,  he  becomes  a  trustee  for  tbe  benefit  of  the 
person  having  an  interest  in  the  debt.  In  thecase  of  Runymn 
vs.  Mersereauy  U  Johnson,  534,  the  Supreme  Court  says, 
that  the  assignment  of  a  mortgage  debt  draws  the  land  after  it 
as  a  consequence. 

The   debt  in  these  cases  is  considered  as  the  principal, 
and  the  land  as  an  incident  only;  they  prove  beyond  a  doubt, 
that  the  sfssignee  of  a  debt  secured  by  a  mortgage,  is  entitled 
to  have  it  paid  out  of  the  mortgaged  estate  if  need  be,  al-' 
though  he  has  had  no  assignment  of  the  estate;  they  apply,  as 
we  think,  with  equal   force  to  the   case  of  an  assignee  of  a 
debt  secured  by  a  reservation  of  the  title  by  the  vendctfT  tild  •  •^'v 
we  hold  that  in  each  case,  the  assignee  may  file  a  bill  to  sub- 
ject the  estate  to  the  payment  of  his  debt,  although  there  has    - 
been  no  assignment  of  the  estate  to  him,  and  that  the  eaae  of 
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Graham     Claibome  vs.   Crochm^  so  far  as  it  conflicts   with  this  view 
McCampbeii.  must  be  Overruled. 

The  judgment  of  the  Chancellor  will  be  reversed  and  a  de- 
cree  given  for  the  complainants  in  conformity  with  this  opin- 
ion. 

Note.  In  Kentucky  it  has  been  decided  that  the  assignee  of  a  bond  for  pur 
chase  money,  tipon  the  sale  of  land,  has  the  same  lien  that  the  purchaser  had — 
4  Littell,  289,  Kenny  vs.  CoUins:  5  Monroe,  287,  Eubankt  vs.  Po«<on,— as  also 
has  the  assignee  of  a  judgment  recovered  npou  such  bond,  4  Littell,  317, 
John9on  Ts.  Gtpaihmeyt  Bibb  C.  J.  dissenting;  5  Monroe,  312.  Id  the  case  in 
4  LitteU,  317,  the  vendor  had  conveyed  the  land  in  fee,  and  the  vendee  having 
■old  and  conveyed,  the  lien  was  set  up  at  the  suit  of  an  assignee  of  one  of  the 
bonds,  against  the  second  purchaser,  who  was  held  to  have  had  implied  notice  of 
the  lien,  becaose  the  deed  to  the  vendee,  from  whom  he  purchased,  recit«d  that 
the  money  was  secured  to  be  paid  in  several  instalments,  some  of  which  were  not 
dae  at  the  debate  of  this  purchase.  The  distinction  taken  in  this  case,  therefore  ^ 
between  the  vendor's  equitable  lien  and  his  security  by  mortgage  or  by  reserva- 
tion of  the  title,  is  not  admitted  in  Kentucky.  Bnt  there  is  certainly  t^  marked 
difference  between  the  cases.  In  the  one,  the  legal  title  still  remains  in  the 
vendor;  in  the  other,  he  has  not  even  an  equitable  estate  in  the  land.  It  is  a 
bare  right  which  has  no  existence,  until  it  is  established  by  the  decree  of  ac<Hirt 
in  the  particular  case,  1  Mason,  221.  Nevertheless,  a  reason  does  not  readily 
occur  why  this  right  might  not  as  well  pass  by  force  of  an  agsignment  of  a  secu> 
ri^  for  purchase  money,  as  an  incident  to  the  money,  as  the  legal  title  in  tha 
case  where  it  is  taken  back  by  mortgage,  or  simply  reserved  to  the  vendor. 


Graves  vs.  Cahuthrrs. 

CoNTaACTt.  Obligation  of  contract.  The  obligation  of  a  contract  for  work 
and  labor  is  neither  annulled,  because  it  is  ascertained,  before  the  work  is 
begun,  that  it  is  unnecessary  or  useless,  nor  because  the  employer  cannot 
determine  how  he  will  have  it  done. 

Same.  Same'-atngnor  ami  assignee.  If  one  joint  undertaker  of  work,  assign 
to  theQother  his  interest  in  the  job,  the  assignee  risks  the  contingencies  ex- 
pressed  in  the  contract,  and  is  bound  to  pay  the  consideration  promised  the 
assignor,  although  the  employer  altogether  fail. 

SuUIK.  Same,  If  canal  commiisioners  employ  aperal  joint  contractors  to  con- 
struct walls  and  wing  dams,  but  not  to  begin  tiU  the  result,  should  be  known 
of  certain  dredging  and  sluicing,  upon  which  the  location,  form  and  dimen- 
sions of  the  walls  and  dams  were  to  depend,  the  failure  of  the  contractoA  for 
t^a  dredging  and  slnicing,  and  consequent  inability  of  the  coi^Mnissioner%  to 
prescribe  l^e  location,  &c.  of  tire  walls  and  dams,  does  not  discharge  the 
obligation  of  the  contract  for  the  walls  and  dams  on  either  side. 

The  engineers  of  the  board  of  internal  improvemeqts  of 
the  United  States,  for  the  improvement  of  the  Tennessee 
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river,  from  Florence  to  Waterloo,  projected  certain  im-  Grave* 
proveroents,  which  were  apjiroved  by  the  President,  on  the  Camthers. 
8th  April,  1831,  consisting,  1.  of  excavations  of  the  seve- 
ral channels,  by  dragging  and  blasting;  and  2,  of  walls  and 
wiDg-dams,  designated  in  the  engineer's  survey,  location  and 
distribution  of  the  work  for  contract,  as  sections  1,  2,  8,  and 
4,  embracing  respectively  the  following  places:  1.  Tuscum- 
bia  shoals,  2.  Big  Buck  shoals,  3.  Colbert's  shoals  and 
Brush-river-island  shoals,  and  4.  Bee-tree-island  shoals. 

Contracts  were  made  by  the  board  of  Tennessee  canal 
commissioners,  on  the  25th  of  September,  1830,  for  the 
excavations,  with  Drum,  Elder  &  Co.,  and  for  the  walls  and 
wing-dams,  with  Graves,  Caruthers  &  Co.  In  the  latter 
contract  was  the  following  clause — ^'And  whereas,  it  is  the 
intention  of  the  board  of  internal  improvement  of  t&e  United 
States,  according  to  the  projected  plan  above  referred  to,  not 
to  construct  the  dams  or  walls,  herein  specified,  before  the 
result  of  certain  dragging  and  sluicing  of  the  channel,  as  de- 
signated in  the  engineer's  survey,  location  and  distribution  of 
the  work  for  contract,  shall  be  ascertained,  it  is  expressly 
agreed  and  understood,  between  the  parties  hereto,  that  the 
safid  board  of  commissiopers  reserve  to  themselves  the  right 
and  privilege  of  changing  the  location  and  form,  and  varying 
tbe  estimated  dimensions  of  the  said  walls  or  wing  dams,  as 
economy  and  public  expediency  may  require;  and  further,  that 
the  commencement  of  the  work  by  the  parties  of  the  first 
paft,  as  hereinbefore  required,  shall  be  considered  to  consist 
in  quarrying  and  hauling  of  rocks,  of  which  they  shall  be  at 
liberty  to  procure,  under  the  direction  of  the  engineer,  at 
least  10,000  cubic  yards." 

On  the  18th  of  March,  1831,  Graves,  by  deed,  assigned 
to  Caruthers  all  his  interest  in  this  contract,  being  two  thirds 
of  it,  {(ir  $  9000,  of  which  $5000  were  to  be  paid  down, 
and  the  remaining  $  40Ck),  in  two  yearly  instalments,  for 
wiifcrl)  notes,  with  two  good  responsible  sureties  were  to  be 
given.  The  $5000  were  paid  by  Caruthers  in  a  note  for  that 
attionnt,  drawn  by  him  and  discounted  at  the  branch  of  the 
Kuk  of  the  United  States,  at  Nashville.  For  the  $  4000, 
tWb  promissory  notes,  bearing  date  with  the  assignment,  were' 
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Gravel  executed  by  John  Caruthers,  James  Caruthers,  and  Armour 
Caruthen.  and  Lake,  each  for  $2000  dollars,  payable  to  Graves^  or 
order  at  the  said  branch  bank  at  Nashville,  in  one  and  two 
years  respectively.  The  first  was  paid.  Upon  the  latter. 
Graves  sued  James  Caruthers  and  Armour  &  Lake  in  the 
county  court  of  Madison,  on  the  I7th  of  December,  1833, 
in  assumpsit,  and  on  the  6th  of  May,  1834,  had  judgment 
for  $  2132.  The  defendants  obtained  a  fiat  for  a  certiorari 
firom  his  Honor  Judge  Haskell,  on  the  18th  of  June,  1834, 
and  the  record  of  this  recovery  was  certified  into  Madison 
circuit  court,  on  the  21st  of  the  month. 

At  April  Term,  1837,  it  was  tried  before  Judge  Read, 
of  the  10th  circuit  and  a  jury  of  Madison. 

The  defendants  proved,  in  order  to  show  a  failure  of  the 
consideration  of  the  note  sued  on,  that  the  contract  of  Drum, 
Elder  &  Co.  was  impracticable,  so  far  as  it  related  to  Col- 
bert's shoals,  as  the  bed  of  the  river  there  is  a  solid  rock  for 
nearly  half  a  mile  in  length;  that  though  it  was  not  impracti- 
cable to  perform  that  contract,  so  far  as  it  related  to  the  other 
sections  of  the  river  therein  mentioned,  yet  that  it  was  im- 
practicable for  them  to  have  done  it,  within  the  time  speci- 
fied, with  their  force  and  means;  that  they  had  not,  in  point 
of  fact,  completed  any  section  of  their  work,  and  had  finally 
abandoned  it;  that  the  contract  of  Graves,  Caruthers  &  Co. 
was  an  excellent  one,  and  might  have  been  made  profitable, 
if  well  managed;  that  the  opinion  became  prevalent,  that  if 
the  excavations  to  be  done  by  Drum  and  Elder  had  been  com- 
pleted, the  navigation  of  the  river  would  not  be  at  all  im- 
proved, but  rather  prejudiced;  that  this  opinion  being  also 
entertained  by  the  commissioners,  they  resolved  to  abandon 
the  project,  believing  they  were  authorised  to  do  so,  by  the 
clause  of  the  contract  before  recited;  that  though  Graves 
and  Caruthers,  and  particularly  Graves,  after  the  assignment 
of  his  interest  to  Caruthers,  contended,  that  their  contract 
with  the  board  was  absolute,  and  that  the  work,  therein  men- 
tioned, could  not,  in  any  event,  be  lessened  or  diminished, 
yet  the  board  resolved  not  to  have  the  work  done,  and  by 
authority  of  an  act  of  the  legislature  of  Alabama,  paid  Ca- 
ruthers for  his  losses,  &c.,  $5500,  exclusive  of  the  amount 
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of  estimated  work  previously  done  by  Graves  and  Caruthers*       Graret 

His  Honor  in  charging  the  jury  explained  the  case  at  large,  Cannhen. 
but  summed  it  up  as  follows — that  if  they  believed  the  con* 
tract  of  Graves,  Caruther's  &  Co.,  for  the  walls  and  dams, 
was  practicable,  according  to  its  terms,  and  in  reference  to 
the  contract  of  Drum,  Elder  &  Co.,  the  plaintiff  was  enti- 
tled to  recover;  or,  if  they  believed,  that  Carnthers  derived 
any  benefit,  upon  the  compromise  with  the  coromissionerSf 
over  and  above  a  rejsonable  compensation  for  his  expenses 
and  attention  to  business,  the  plaintiff  would  be  entitled  to 
recover,  otherwise  they  would  find  for  the  defendants. 

The  jury  found  for  the  defendants.  The  plaintiff  moved 
for  a  new  ti^al,  which  was  refused,  and  he  prosecuted  this 
appeal  in  nature  of  a  writ  of  error. 

W.  Stoddert,  for  the  defendants,  ai^ued  that  mistake  and 
mutual  error  will  be  relieved  against,  and  cited,  1  Com.  Dig. 
289,  in  note;  1  T.  R.  285;  2  T.  R.  645;  Fonblq.  432: 
that  upon  the  assignment  of  a  covenant,  an  implied  warranty 
will  render  the  assignor  liable,  if  the  covenant  be  avoided, 
or  rendered  of  no^effect,  from  any  defect  attached  to  the  ori- 
ginal transaction,  Boyd  Ys.  •Anderson^  1  Ten.  R.  446:  that 
the  jury,  by  their  verdict,  found  that  the  quarrying  and  haul- 
ing of  the  10,000  cubic  yards  of  stone  was  not  a  substantial 
part  of  the  contract,  nor  the  inducement  to  it,  and  the  court, 
tipon  that  point,  charged  the  jury  correctly,  2  Kent,  471, 
475;  substantial  error  destroys  a  contraet,  Pothier  on  Obli- 
gations, 5;  2  Kent,  468:  that  the  court  did  not  err  in  refus- 
ing to  charge  that  the  compromise  estopped  Caruthers  from 
setting  up  failure  of  consideration:  that  the  compromise  did 
not  hinder  the  execution  of  the  work  on  the  part  of  Drum, 
Elder  &  Co.,  it  did  no  injury  to  Grave's  rights,  since  if  any 
thing  were  made  by  it,  he,  as  partner,  was  entitled  to  a  share  of 
it,  and  a  matter  ex  post  facto ^  like  this,  could  not  determine 
the  complexion  of  a  transaction  already  past;  and  that  if 
there  was  any  error  in  the  charge  of  the  court,  in  relation  to 
the  effect  of  the  contract  of  Drum,  Elder  &  Co.  in  this  con- 
tract, it  was  in  favor  of  the  plaintiff,  as  it  is  really  question- 
able whether  Graves  and  Caruthers  did  not  assume  the  per- 
formance of  the  contract  of  Drum,  Elder  &  Co.,  as  a  mat- 
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Graves      ^6^  certain,  and  if  they  did,  their  failure,  without  the  fault  of 
Carutbcw.    CaTuthers,  would  of  course,  annul  the  contract  between  him 
and  G  raves  •* 

TuRLEY,  J.,  delivered  the  opinion  of  the  court. 
A|  rii  13.  Hiram  Graves,  John  Caruthers,  and  William  Brown,  en- 
tered into  a  contract  on  the  25th  day  of  September,  1830, 
with  the  board  of  Tennessee  canal  commissioners,  by  which 
they  bound  themselves  to  procure  the  materials,  prepare  the 
foundation  and  construct  the  walls  and  wing  dams  designated 
for  the  improvement  of  the  navigation  of  the  Tennessee  be- 
low Florence,  for  which  services  the  commissioners  were  to 
pay  the  consideration  agreed  upon  with  the  parties,  which 
need  not  be  here  specified. — The  board  of  commissioners 
reserved  to  themselves  the  right  of  reducing  or  increasing  the 
cost  of  the  work,  subject  to  a  reasonable  and  fair  deduction 
from,  or  addition  to,  the  prices  agreed  upon.  The  work  to 
be  finished  within  thirty  months  after  the  time  the  engineer 
should  require  the  work  to  be  begun.  The  board  of  com- 
missioners also  reserved  to  themselves  the  right  and  privilege 
of  changing  the  location  and  form,  and  varying  the  estimated 
dimensions  of  said  walls  or  wing  dams,  as  convenience  or 
public  expedience  might  require,  and  assign  as  a  reason  for 
so  doing,  that  it  was  the  intention  of  the  board  of  interna) 
improvements  for  the  United  States,  not  to  construct  the 
dam  or  walls  before  the  result  of  certain  dragging  and  sluicing 
of  the  channel  shotild  be  ascertained;  and  it  was  expressly 
agreed  that  as  soon  as  the  work  for  dragging  and  clearing  oat 
the  channel,  or  any  section  of  it  should  be  completed',  and 
the  result  ascertained,  the  engineer  should  immediately  deter- 
mine the  form  and  location  of  the  dam  in  said  sections. 

After  this  contract  was  made,  and  before  any  part  of  it 
was  performed,  Hiram  Graves,  for,  and  in  consideration  of 
the  strni  of  1^9,000,  assigned  all  his  interest  in  it  to  his  co-part- 
ner, John  Caruthers.  All  of  this  sum  has  been  paid;  except 
the  note  for  $2000,  which  is  the  subject  matter  of  contro- 


•  The  late  Reporter  left  no  brief  or  memor&Dduins  of  the  counsel  who  argoed 
for  tb«  ii^aifltiff. 
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versy  in  tliis  suit.  After  the  contract  was  assigned,  the  per-  ^*^/**  ' 
sons  employed  by  the  canal  commissioners  to  drag  and  sluice  Caruthcrs. 
the  river,  failed  to  comply  with  their  contract,  part  of  which 
it  is  proven  it  was  impracticable  to  execute  with  their  means 
in  the  time  prescribed  for  its  completion.  The  consequence 
was  that  the  river  was  not  dragged  and  cleared,  as  contem- 
plated, and  therefore  the  board  of  the  Tennessee  canal  com- 
missioners refused  to  permit  the  erection  of  the  dams  and 
wings  contracted  for  by  Graves,  Caruthers  &  Co.,  by  which 
Caruthers  sustained  losses,  for  which  the  commissioners  paid 
him  five  thousand  dollars.  But  this,  it  is  alledged,  did  not 
more  than  pay  him  for  his  expenses;  and  that  the  whole  afiair 
has  been  a  losing  concern  to  him,  because  of  his  not  having 
been  permitted  to  erect  the  walls  and  dams,  which  were  the 
profitable  parts  of  the  contract,  and  wilhout  which,  he  would 
not  have  purchased  his  co-partner's  interest  therein. 

Upon  this  state  of  the  case,  it  is  contended  that  the  con- 
tract of  assignment  between  Hiram  Graves  and  James  Ca- 
ruthers was  void,  because  at  the  time  it  was  made,  the  per- 
formance of  the  contract  assigned,  depended  upon  the  con- 
tingency of  dragging  and  sluicing  the  river,  which  was  found 
to  be  impracticable;  and  that  therefore,  there  was  in  fact,  no 
contract  to  be  assigned.  To  this  objection,  there  are  two 
answers,  either  of  which,  in  our  opinion,  are  good  and  suffi- 
cient, Ist.  There  is  nothing  in  tbe  case  which  shows  that  it 
was  impracticable  to  drag  and  sluice  the  river.  It  is  spoken 
of  as  a  matter  of  great  difficulty  in  part,  and  as  impracticable 
to  its  full  extent,  ia  tbe  time  prescribed  in  the  contract,  wkb 
the  persons  who  had  engaged  to  do  it,  with  the  means  by  . 
them  employed,  &c. 

The  contract  made  with  Graves,  Caruthers  &  Co.,  was  not 
dependent  upon  the  contract  for  dragging  and  sluicing  tbe 
river;  and  it  would  have  been  no  defence  for  the  canal  com- 
missioners, if  sued  upoa  their  contract,  to  have  said  that 
Drum,  Elder  &  Co.,  failed  to  drag  and  sluice  the  river,  and 
therefore,  w«  refused  to  execute  our  contract  with  yoo. 
They  had  reserved  to  themselves  no  such  right— their  con- 
tract ibr  building  the  walls  and  wing  dams,  was  absolute,  not 
dependent  upon  any  condition;  and  if  it  bad  been  found  utterly 
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G»TP8  impracticable  to  drag  and  sluice  the  river,  and  so  made  it  use* 
Caruthers.  Jess  to  build  the  dams,  they  would  have  still  been  liable  for  a 
refusal  on  their  part  to  permit  it.  It  is  true  they  reserved  to 
themselves  the  right  of  changing  the  location  and  form,  and 
varying  the  estimated  dimension  of  said  wall  and  wing  dams, 
so  commenced,  as  public  expedience  might  require.  But  this 
is  nothing  like  a  reservation  of  the  power  to  dispense  with 
their  erection  altogether,  and  they  agree  that  so  soon  as  the 
work  for  dragging  and  clearing  out  the  channel  of  the  riyer 
or  any  section  of  it  shall  be  completed,  the  engineer  shall 
immediately  determine  the  form  and  location  of  the  dam  in 
such  section. 

The  provisions  in  the  contract  made  it  necessary  to  desist 
till  some  portion  of  the  river  was  dragged  and  sluiced,  before 
the  erection  of  (he  dams  was  commenced;  but  no  time  being 
specified  for  this  to  be  done,  and  it  not  being  made  to  de- 
pend upon  a  contingency,  the  canal  commissioners  were 
bound  to  have  it  done  in  a  reasonable  time,  and  if  they^  did 
not  they  were  liable  to  an  action  by  Graves,  Caruthers  &  Co. 
It  is  not  pretended  that  Graves  practised  any  fraud  upon 
Caruthers  in  his  contract  with  him;  he  assigned  him  all  bis  in- 
terest in  a  valid  and  subsisting  contract,  about  which  Caruth- 
ers knew  as  much  as  he,  and  because  the  canal  commission- 
ers have  failed  to  execute  their  part  of  the  contract,  furnished 
no  reason  why  Caruthers  should  be  relieved  fiom  his.  That 
the  commissioners  might  do  so,  if  they  thought  proper  to  dis- 
regard this  contract  and  risk  the  consequences  was  evident, 
and  affords  us  no  more  reason  for  rescinding  Grave's  con- 
tract with  Caruthers,  than  would  the  refusal  of  a  debtor  to 
pay  his  note  which  had  been  assigned  without  recourse,  vitiate 
the  assignment  and  make  the  assignor  responsible  for  the 
amount  paid  for  it.  And  such  a  view  seems  to  have  been 
taken  of  the  contract  both  by  the  canal  commissioners  and 
Caruthers,  for  they  paid  him  five  thousand  dollars  to  cover 
his  damages,  sustained  by  reason  of  their  non-performance  of 
their  part  of  the  contract  which  they  need  not  have  done 
had  they  reserved  the  right  so  to  do. 

But  we  are  furthermore  of  the  opinion  that  if  such  reser- 
vation  had  been  made  in  the  contract,  Caruthers,  by  the  as- 
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signment  took  it  subject  thereto,  and  could  not  be  heard  to  Gnves 
complain  afterwards  at  its  exercise.  He  got  what  be  bought,  Cumtiien. 
there  was  no  fraud  practised  on  him,  and  though  the  contract 
was  a  loosing  one,  yet  the  law  compels  him  to  abide  by  it;  so 
that  whatsoever  way  we  look  at  this  contract,  we  are  compell- 
ed to  say  that  the  court  below  erred  in  the  administration  of 
the  kw. 

The  judgment  must  therefore  be  reversed  and  the  case  re- 
manded for  a  new  trial. 


CoslikVT    90.    LlAbE. 

HjLCTKK.  Conduct  of  TriaU,  Rales  as  to  tbe  order  and  conduct  ot'  tritils 
mmf  bekiiesiUy  mdlMTCd  to  ov  nlaxed»  aooovding  to  the*  dbtntion  of  tlr« 
P««*diiSJQ^tg*»  wdttlie  oisovmstaBaes  of  each  case,  so.af^tberab9f  to  aMiua. 
aad  Dot  defeat  the  end  of  their  adoption. 

Same.  EMenM  doged—^egh  yroof.  The  plaintifTs  counsel  having  stat«tf 
i\m  iia>e«)d«nc«iira%  cloMud*  «nd  th«  defJEndanl'si  thaisoone  would  be  istro* 
^bcedoo  his  side,  it  is  not  error  to  refw»e  the  plaintiff  leave  to  enamioe  a  wit- 
ness sumiDone<l  bj,  and  attendiag  on  behalf  of,  the  defendant,  however  mate- 
lial  bis  testimony,  IVUfr  vs.  Meht$o^  \t  Eog.  Cdbs^  Law,  R.  115. 

Njiw  TRtM^  PknnHys  tffidamit.  Ii>  is  no^  emti  to  seAwe  a  neif.  UwX  upAQf 
the  plaintiflTs  affidavit  of  ^e  matenalitj  of  testimony  known  to  him  before  the 
tritf,  or,  if  unknown  to*  hifn,  without  the  accompanying  affidavit  of  tfte<  #it^ 


CozaiPt  loaned  to  Lisle,  to  be  used  in  a  specified  journey, 
without  hire,  a  mare,  which  died  immediately  after  being  re- 
turned to  bim,.  of  a  sickness  contracted  in  the  jogmey.  On 
the  9th  of  March,.  1835,  he  sued  Lisle  in  the  circuit  court  of 
CwBCoUin  trespass  on  the  case,  to  cecover  the  value  of  the  nwe- 
On  the  trid  of  the  cause)  before  his  honor  Judge  Harris  of 
tW  9th  circuit)  at  November  Terqi  of  the  Carroll  circuiJt 
court,.  1837,.  the  plainti^s  counsel,  after  examining  several 
witness^^,.  sta^^d  thait  be  had  concluded  ^s.  evideipicex  ap4 
tbw^vqpoi^  th^  defendaqt's  ^ouqsel  stated  that  they  bad  no 
proqf  ^  ^er.  ^j^  Wore  ^  ptber,  or  further  J^tion  in 
the  cAMsei.  wd  before  the  ooimnQpceofient  of  the  argument  of 
counseU  tb9  ploioljff  99ked  l^^ye  of  th«  oom  U>  iatcoduqe 
an<i  «|anwQ  ^Qtlper  wit|^999  9t9li%  ^  ^  ronson  tb^]:^for^  ^t 
the  witness  had  been  summoned,  but  not  examined,   by  the 
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^^^  defendant;  that  the  plaintiff  expected  the  defendant  to  exam- 
Lirie.  ine  said  witness,  and  to  have  the  benefit  of  his  testimony  on 
cross  examination;  that  the  counsel  of  plaintiff  did  not  know 
of  the  materiality  of  the  witness'  testimony,  till  after  he  had 
stated  to  the  court,  that  he  had  closed  his  evidence.  The 
defendant's  counsel  objected  to  the  evidence.  The  plaintiff's 
counsel  then  offered  to  state  in  what  the  materiality  of  the 
witness'  testimony  consisted;  which  the  court  refused  to  hear, 
as  also  to  permit  the  examination  of  the  witness,  declaring 
that  the  witness  could  not  be  heard,  however  material,  and 
ordered  that  the  counsel  proceed  with  the  argument.  The 
jury  having  found  a  verdict  for  defendant,  the  plaintiff  moved 
for  a  new  trial,  and  supported  his  motion  by  his  own  affidavit, 
stating  the  facts  above  recited,  and  those  he  expected  to  prove 
by  the  witness.  The  motion  was  overruled;  and  to  the  whole 
matter,  the  plaintiff  excepted,  and  prosecuted  this  appeal  in 
error. 

A.  W.  O.  ToTTBN,  for  the  plaintiff,  to  the  point  that  it 
was  an  illegal  exercise  of  the  discretionary  power  of  the 
court  in  the  conduct  of  trials,  to  refuse  to  allow  the  witness  to 
be  examined,  cited  Story's  Pleading,  72,  (i);  7  Mass.  Rep. 
518,  and  1  Burrow,  394.  2.  That  witnesses  may  be  intro- 
duced before  the  commencement  of  the  argument,  but  not 
afterwards,  for  the  reason  that  it  would  be  impolitic  and  dan- 
gerous to  allow  a  party  to  supply  defects  in  his  cause  after  they 
have  been  pointed  out,  he  cited  Graham  on  New  Trials,  258; 
1  East,  614;  2  Johnson's  cases,  318;  2  Tenn.  R.  16.  3. 
That  a  new  trial  will  be  granted  for  an  error  in  the  exercise 
of  the  discretionary  power  of  the  court  below,  he  cited  Mer* 
eer  vs.  Sayre^  7  Johnson,  306;  7  Wend.  181;  Graham  on 
New  Trials,  260,  202;  6  Wend.  R.  242;  4  Term.  R.  753, 
— «nd  it  was  not,  he  said,  a  reasonable  exercise  of  the  discre- 
tion of  the  court,  in  this  instance,  since  the  cause  had  not  as- 
sumed any  new  attitude.  4.  To  the  point  that  the  verdict 
was  against  law,  he  cited  2  Kent,  447;  Jones  on  Bailments, 
75,  and  Appendix,  12;  case  of  Coggs  vs.  Barnard^  to 
show  that  the  defendant  had  not  used  the  degree  of  care  re* 
quired  by  law  in  case  of  such  a  bailment;  Peck's  R.  365. 
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Fitzgerald,  for  the  defendant,  insisted  that  the  verdict      Cowt 

was  in  accordance  with  the  testimony;  and  that  the  authori*       Litie. 

ties  justified  the  refusal  of  the  court  to  grant  a  new  trial,  Eng. 

Com.  Law  K.  120;  14  Id.  391,  393;  2  Johnson's  Digest, 
142. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  bill  of  exceptions  in  this  case  sliow,  that  when  the  April  «- 
plaintiff,  on  the  trial  of  the  case  before  the  jury,  had  examined 
his  last  witness,  his  counsel  stated  that  he  was  through  with  his 
testimony;  that  thereupon  the  defendant's  counsel  stated  that 
no  proof  would  be  offered  on  that  side;  and  that  before  any 
other  or  further  action  on  the  case,  and  before  the  commence- 
ment of  the  argument  by  counsel,  the  plaintiff  asked  leave  of 
the  court  to  introduce  and  examine  another  witness,  stating  as 
a  reason  therefor,  that  the  witness  had  been  summoned  bv  the 
defendant,  but  not  examined  by  him,  and  that  plaintiff  had 
expected  that  defendant  would  have  called  and  examined  the 
witness,  so  that  he,  on  cross  examination,  could  have  had  the 
benefit  of  bis  testimony.  The  counsel  for  plaintiff  offered 
to  state  to  the  court  the  facts  to  be  proved  by  the  witness,  so 
as  to  show  their  materialty,  which  the  court  refused  to  hear, 
and  rejected  the  witness, — stating  that  the  witness  could  not 
be  beard  however  material,  and  ordered  that  the  counsel  should 
proceed  with  the  argument.     This  it  is  said  was  error. 

Ic  is  important  to  the  regular  and  successful  administration 
of  the  laws,  that  the  circuit  courts  should  adopt  and  enforce 
certain  rules  as  to  the  order  and  conduct  of  trials  before  them. 
These  rules,  under  the  influence  of  a  prudent  and  enlightened 
discretion,  will  sometimes  be  inflexibly  adheared  to,  and 
sonaetimes  a  little  relaxed,  according  to  the  peculiar  circum- 
stances of  each  case,  so  that  they  may  attain,  and  not  defeat, 
the  ends  for  which  they  were  adopted.  It  would  be  unwise 
and  hazardous,  on  the  part  of  this  court,  to  attempt  any  rigid 
control  over  the  circuit  courts  in  the  exercise  of  a  discretion 
to  enforce  or  relax  their  own  rules  of  practice. 

In  this  case,  for  instance,  it  might  seems  to  us,  that  if  we 
bad  been  on  the  circuit  court  bench,  we  might  have  felt  it  to 
be  our  duty  to  have  heard  the  witness;  yet,  from  the  point  of 
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Conn      view  which  we  occupy,  some  circumstances  which  may  escape 
Lifie.       our  observation  may  have  been   obvious  to  the  circuit  court, 
and  may  have  led  to  a  different  path  as  the  line  of  duty.     For 
any  thing  the  bill  of  exception  shows,  many  hours  may  have 
intervened   between  the  time  when  the  plabtiff  announced 
that  he  had  closed  his  proof,  and  the  time  of  his  moving  the 
court  to  introduce  the  witness,  in  which  interval,  the  defend- 
ant, by  the  retirement  of  his  witnesses,  might  have  been  sub- 
jected to  surprise.     It  would  therefore  be  wrong  in  us,  under 
the  circumstances  shown   in  the  bill  of  exceptions,    to  lay 
down  that  the  rule  of  practice  should  have  been  enforced  or 
relaxed. 

As  to  the  application  for  a  new  trial,  founded  upon  the  affi- 
davit of  the  plaintiff,  we  think  the  court  acted  correctly,  in  re- 
fusing to  grant  it — because,  1 .  the  testimony  waff  known  to 
the  plaintiff  before  the  trial;  and  2.  the  affidavit  of  the  plain- 
tiff should  have  been  accompanied  by  that  of  the  witness  or 
its  absence  accounted  for.     Let  the  Judgment  be  affirmed. 

]NorrE.  Starkie,  £v.  1  Vol.  161 ,  2d  ed.,  says  it  has  been  held, that  if  a  witoett 
hmB  onc€  been  called  into  the  box  and  aworo,  ha  may  be  cross  examiaed  by  the 
opposite  side,  although  he  has  not  been  examined  in  chief;  and  he  cites  ibr  this, 
PhiUips  vs.  Earner,  1  Esp.  C.  357,  R.  vs.  Brooks^  2  Starkie\  C.  473.  But  thii 
doctriae  is  deoied  by  Gibson,  C.  J.  in  EUnmker  m,  Buckley,  16  Ser]g.  and  R.  77, 
where  be  says  it  was  broached  in  Phillip's  Law  of  Evidence,  211.  See  Roscoe's 
Criminal  Evidence,  128  and  note  2. 


Marsh  o«.  Barr* 


Bill  of  Exchange  akd  Pbomusory  Note.  Indor§ei^— notice  t^f  proteMi, 
Though  the  holder  of  a  negotiable  security  know  the  rendenee  of  the  indor» 
■er,  yet  he  may  not  know  the  post  office  nearest  thereto;  and  in  such  case 

I  notice  of  protest  directed  to  the  post  office,  which,  after  diligent  inquiry,  is 
supposed  to  be  nearest,  will  bind  the  indorser. 
Same.  What  is  diUgent  inquiry?  Inquiry  made  of  such  perscns,  where  the 
aecority  is  wade  payable  as  may  reasonably  be  supposed  capable  of  giving  the 
desired  information,  is  diligent  inquiry  in  legal  contemplation. 
Cases.  Davis  vs.  WiOiams,  Peck,  191 ;  Duniap  vs.  Thompson,  5  Yei^r,  67; 
JWcAol^nd  Mittf.  Bate,  7  Yerger,  305,  approved. 

This  was>  an  action  by  the  indorsee  against  the  indorser  of 
R  negotiable  bill  single,  which  had  been  executed  by  one 
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Hatper  fat  good*  purchased  of  John  WiQiains,  the  lienefici-      ^^n** 
Wf  in  toe  suit,  and  indorsed  by  Marsh,  the  payee,  as  accom-       Barr. 
modation  indorser  for  Harper.     The  debate  was  as  to  the 
sufficiency  of  the  notioe  of  the  protest  for  non-payment,  to 
which  point,  die  record,  among  others  not  necessary  to  the 
question,  presented  the  following  facts. 

That  the  bill  was  ddy  presented  for  payment  by  a  notary, 
^rtio,  not  himself  knowing  the  residence  of  A'arsh,  or  to 
what  post  office  he  ought  to  address  him  a  notice,  made  difi- 
gent  inquiry,  and  among  those  inquired  of  for  the  residence 
of  Marsh,  were  the  cashier  of  the  bank  in  Nashville,  where 
the  bill  was  payable,  the  postmaster  «t  NashviUe,  and  Joha 
Williams,  a  party  to  Ae  paper,  and  the  result  of  the  inquiry 
was  the  conviction  of  his  mind  that  Jackson,  Tennessee,  was 
the  proper  and  correct  address  of  Marsh;  and  be  did  accord- 
ingly, on  the  evening  of  the  25th  or  mommg  of  the  36th  of 
May,  1833,  the  day  of  or  after  the  maturity  of  the  bill,  and 
before  the  closing  of  the  mail  of  the  day,  make  otit  and  put 
in  the  post  office  at  Nashville,  a  notice  of  protest,  addressed 
to  Marsh  at  Jackson,  to  whom  the  post  master  at  that  pkce 
had,  between  the  years  1825  and  1833,  delivered  letters, 
which  had  been  directed  to  him  there,  and  where  be  had 
occasionally  called  for  letters. 

To  rebut  this  evidence,  cfae  defendant  proved  that  in  the 
M  of  1832,  John  Williams  had  been  at  the  store  of  Harpeir, 
the  maker  of  the  bill,  within  two  hundred  yards  of  Marsh's 
bouse,  and  on  inquiry  for  Marsh,  had  been  shown  his  house, 
and  so  knew  the  place  of  his  residenoe;  that  there  was  then, 
and  had  been,  a  considerafale  time,  a  post  office,  kept  within 
two  hondred  yards,  and  in  sight,  of  Marsh's  house,  called 
CJlover-creek  post  office,  at  which  Marsh  received  and  mailed 
all  his  letters;  that  this  post  office  bad  been  ealaUiabed  in 
1827,  about  a  mile  and  a  quarter  from  Marsh'si  and  bad  been 
lemoved  to  Clover  creek,  and  that  M«'sh  had  resided  there 
amce  1825  or  1826. 

The  suit  was  tried  in  Madison  circuit  court,  at  August 
term,  1837,  before  Judge  Babbt  of  the  1 1th,  silting  instead 
of  Read,  Judge  of  the  10th  circuit,  and  bis  Honor  cbaigad  tbs 
jtiry,_Tbat  if  die  mdoner's  place  of  rapidasce  was  kaowti 
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to  the  holder  of  tiie  bill,  or  to  his  agent  the  notary  public, 
and  the  nearest  post  office  to  that  residence  was  also  known 
to  either  of  them,  the  notice  must  be  sent  to  such  post  office; 
that  if  either  ihe  indorser's  residence  or  the  post  office  nearest 
thereto,  was  unknown  to  either  of  them,  they  were  bound  to 
make  diligent  inquiry  therefor;  that  inquiry  to  be  diligent,  in 
legal  contemplation,  must  be  made  of  such  persons  at  the 
place  where  the  bill  or  note  is  payable,  as  may  reasonably  be 
supposed  capable  of  giving  the  requiied  information;  that 
when  this  is  done,  the  law  adjudges  that  the  party  has  used 
due  diligence;  that  if  the  nearest  post  office  be  unknown,  and 
cannot  be  ascertained  upon  such  inquiry,  notice  sent  to  that 
which,  on  such  inquiry,  is  believed  to  be  nearest,  will  suf- 
fice, and  the  endorser  will  be  bound  whether  he  receives  it 
or  not,  and  this  although  a  party  to  the  bill  may  know  where 
the  indorser  resides. 

The  jury  found  for  the  plaintiff  below^  and   the  defendant 
prosecuted  a  writ  of  error. 


April  IS. 


Reese  J.  delivered  the  opinion  of  the  court. 

This  is  the  same  case  which  was  before  the  court  in  1836, 
and  which  is  reported  in  9  Yerger  Rep.  253.  The  attitude 
of  the  parties  is  now  changed,  however,  the  plaintiff  below 
having  recovered  a  judgment,  which  he  had  failed  to  do  on 
the  previous  trial.  The  present  record  varies  from  the  for* 
mer  in  this  respect  only,  that  the  fact  appears  now  to  have 
been  proven  to  the  jury,  though  not  before,  that  one  of  the 
holders  of  the  note  knew  the  residence  of  the  indorser,  at 
the  time  of  its  dishonor.  And  it  is  insisted,  that  knowing 
that  fact,  neither  the  parties  nor  their  agent,  the  notary  pub* 
lie,  could  affect  him  with  notice  of  the  protest  by  directing 
it  to  any  post  office  other  than  the  nearest  to  his  residence, 
however  diligent  they  may  have  been  in  their  inquiries,  at  the 
place  where  the  note  was  payable,  if  the  result  of  such  dili- 
gent inquiry  should  lead  to  a  direction  of  the  notice  to  any 
post  office  other  than  the  nearest. 

In  by  far  the  greatest  number  of  cases  between  parties  to 
commepcial  paper,  the  residence  of  a  party  being  known, 
bis  post  office  is  knowii  also,  because  designated  by  the  same 
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name  and  place.     But  residences   in  the  country  may  be       ^^^nh 
known,  and  still  the  question  of  greater  or  less  proximiiy  to        Barr. 
the  country  or  village  post  office  in  the  neighborhood  of  the 
residence  remain  one  of  much  doubt  and  difficulty.     The 
residence  is  a  question  of  fact,  and  if  due  diligence  be  used 
and  informadon  be  sought  from  the  usual  and  proper  sources, 
and  the  party  confiding  reasonably  in  the  information  received, 
direct  to  a  post  office,  which  turns  out  not  to  be  the  one 
nearest  to  the  residence  of  the  person  to  be  affected  by  such 
notice,  be  shall  be  excused  on  account  of  the  diligence  used, 
and  the  party  to  whom  notice  was  to  be  given  shall  be  affisct*  { 
ed  thereby. 

This  question  is  substantially  involved  in  the  cases  reported 
in  9  Yerger,  253;  7  Yerger,  306;  and  6  Yerger,  67;  and  the 
principles  we  consider  as  settled  by  these  cases.  The  very 
point  is  raised  in  the  case  of  DaoU  vs.  Williamsj  reported  in 
Peck,  191,  and  we  consider  that  case  as  having  determined 
the  principle  in  the  same  manner.  That  was  a  case  agreed, 
and  the  court  being  clothed  with  the  powers  both  of  a  court 
and  jury,  determined,  that  upon  the  facts  of  that  case,  in- 
deed,  the  proper  degree  of  diligence  was  not  used;  because 
they  thought  that  to  ascertain  the  question  of  proximity  of 
post  office  to  the  known  residence  of  Williams,  the  indorser^ 
certain  sources  of  information  should  be  resorted* to,  namely, 
maps  and  post  office  documents,  the  importance  of  which  as 
cdculated  to  establish  the  fact  we  think  was  overrated  by 
the  court.  But  still  the  court  in  that  case  place  the  question 
upon  the  proper  ground,  that  of  diligence  or  the  want  of  it, 
in  attempting  to  ascertain  correct  information. 

Upon  this  ground  the  circuit  court  placed  the  cause  before 
us  in  the  charge  to  the  jury.  The  verdict  which  they  formed 
thereon,  the  court  below  refused  to  disturb,  and  a  majority 
of  the  court  believing  that  there  is  no  error  in  the  judgment 
of  the  circuit  court,  direct  it  to  be  affirmed. 


CASES 

ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  TENNESSEE, 


EASTERN  DIVISION. 


KNOXVILLE,  JUNE  TERM,  1SS8. 


GrEENWAT   Vi.   HUNTBR. 

fezECCTOBS  AND  ADBfimsTRATOBS.  LimUoHon  of  aetUmi  agthut  by  «f'#. 
1789,  c  93,1829,  c  57,  and  1831,  c  123. 

The  acti  of  1829,  and  1831,  prohibltiiiggnits  against  penonal  repreMntatiTM»  for 
six  months  from  their  qnaljufication,  do  noti  that  long,  extend  the  periods  within 
which,  by  the  act  of  .1789,  they  most  be  sued,  and  mnst  close  their  adminis- 
tration. 

Alfred  Hunter,  id  his  life  time,  was  indebted  by  bills  single 
to  Greenwqr,  in  the  sum  of  four  hundred  and  tbirty^one  dol- 
lars, six^'four  and  a  half  cents.     Hunter  died,  and  adminis- 
tration of  his  estate  was  granted  by  the  county  court  of 
Green  to  Elizabeth  Hunter,  the  defendant,  on  the  28th  of 
October,  1833.     On  the  26th  of  March,  1836,   Greenway 
sued  the  administratis  in  debt  on  said  bills,  in  the  circuit  court 
of  Hawkins.     She  pleaded  payment  by  the  intestate,  fully 
administered,  and  the  statute  of  1789,  c  23,  §  4,   limiting 
actions  i^ainst  executors  and  administrators.     Upon  the  two 
first   pleas  issues  of  fact  were  joined.     To  the  last,  the 
plaintiff  demurred  upon  the  ground,  that  as  the  acts  of  1829» 
c  57,  §  2,  and  1831,   c  23,  §  2,  prohibit  suits  against  per- 

10 
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Greenway  ^q^^i  representatives  within  six  months  from  their  qualifica*^ 
Hunter,  tion,  the  periods  of  two  and  three  years  within  which  actions 
against  them,  are  limited  to  be  brought  by  the  act  of  1789, 
does  not  begin  to  run  till  the  expiration  of  said  period  of  six 
months.  The  defendant  joined  in  demurrer;  and  at  August 
term,  1S37,  his  Honor,  the  circuit  Judge  overruled  it,  and 
gave  judgment  for  the  defendant,  that  the  plea  was  a  bar 
to  the  action.     The  plaintijBT  appealed  in  error. 

LucKT,  for  the  plaintiff. 

R.  J.  McKiNMET,  for  the  defendant. 

Reese,  J.  delivered  the  opinion  of  the  court. 
Jane  6,  "yy^  j^^g  called  upon,  by  the  question  raised  upon  this  record, 
to  determine — whether  the  act  of  1831,  c  23,  prohibiting  the 
institution  of  a  suit  against  the  personal  representative  of  a 
decedent  within  six  months  from  his  qualification,  has  the 
effect  to  extend  six  months  longer,  the  time  (two  years  pre- 
scribed by  the  act  of  1789,  c  23,)  within  which,  the  admin- 
istration must  be  closed,  and  within  which,  actions  against  per- 
sonal representatives,  are  barred. 

We  are  satisfied,  that  the  act  of  1831  can  have  no  such 
effect.  The  object  of  that  act,  in  protecting  the  personal 
representative,  for  six  months,  against  the  institution  of  suits, 
was,  to  enable  him,  more  effectually,  and  with  more  safety 
to  close  his  administration,  within  the  tiifie  prescribed  by 
the  act  of  1789.  Within  the  six  months,  the  creditor  has 
a  right  to  exhibit  his  claims  for  settlement  and  payment, 
and  the  representative  can  adjust  or  pay  them;  both  par- 
ties can  inform  themselves  of  the  liabilities  and  means 
of  the  estate,  and  of  the  precedence,  to  which  creditors  may 
be  entided,  in  the  liquidation  of  their  claims;  and  so  far  from 
this  state  of  things  making  a  prolongation  of  the  time,  for  the 
administration,  necessary,  its  effect  perhaps,  is  of  a  contrary 
character. 

This  point  has  been,  more  than  once,  incidentally  deter- 
mined, in  cases,  heretofore,  before  this  court.  But  we  are 
glad  that  the  question  has  been  distinctly  made;  for  the 
act  of  1789  is  one  of  much  importance,  audit  has,  so  repeat- 
edly, and  in    so  many  aspectSj    been    presented   for  judicial 
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exposition,  that  it  is  desirable,  that  all  questions,  with  regard 

to  it,  shoidd  be  finally  settled. 
It  has  been  argued,  in  this  case,  that,  to  give  to  the  act  of 

1831,  the  effect  of  prolonging,  for  six  months,  the  time  in 

which  claims  against  a  personal  representative  shall  be  barred, 

and  yet,  hold  him  liable  to  close  his  administration,  at  the  end 

of  two  years,  would  place  him  in  a  most  difficult  and  perilous 

situation;  and  yet  it  has  not  been  contended  that  the  act  of 

1831  can  have  the  effect  to  extend  the  time  within  which  the 

administration  must  be  terminated. 

We  entertain,  therefore,  no  doubt  of  the  correctness  of  the 

judgment  of  the  circuit  court,  and  it  must  be  affirmed. 

Note.  The  limitation  of  actioni  against  personal  representatives  takes 
effect — 

1.  Against  a  creditor,  in  being,  3  Murphy,  595 — 6;  3  Devereanx,  181 ;  irho 
hating  a  debt  due,  3  Yerger,  318,  9  Id.  433,  is  therefore  capable  of  suing. 

2.  In  behalf  of  a  deceased  debtor's  personal  representative,  who  having  qual- 
iied,  and  survived  six  months,  1829,  c  57,  1831,  c23;  is  therefore  capable  of 
being  sued,  10  Yei^er,  484. 

3.  In  /too  jears  from  the  qualification,  if  the  creditor  reside  within,  and  three 
years,  if  without  the  state,  at  the  time,  10  Yerger,  484,  of  the  death  or  qualifi- 
cation, not  counting  the  time  of  a  definite  indulgence  granted  to  the  debtor's 
representative,  at  his  special  request,  9  Yerger,  433. 

4.  Or  in  one  year  after  the  creditor's  disability  is  removed,  if  an  infant,  /bme 
tfoverf,  or  non  compos^  at  the  time  of  the  qualification,  5  Haywood,  236. 

5.  And  it  will  take  effect  whether  the  advertisement,  mentioned  in  the  5th 
•ection,  of  the -act  of  1T89,  be  made  or  omitted,  5  Haywood,  1,224;  3  Yerger, 
I,  43J«  that  section  only  being  directory. 


Gr«enway 

T 
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Houston  vs.  Dicbk. 

SALX  or  Cbattku.  Conoeraion  by  conditional  vendeg  and  bwyir  from 
him.  Upon  the  delivery  of  a  chattel  from  A  to  B,  if  ao  ag^ement  be  made 
betweea  tbem — **That  the  propertj  thall  remain  in  A,  and  the  poseestion  and 
we  be  eigoyed  bj  B;  and  if  hj  » limited  time  B  do  for  A  certain  work»  th« 
property  shall  become  B*t" — inch  agveement  is  legal. 

In  such  case,  if  B  sell  the  chatteF  he  is  guilty  of  a  conversion^  and  so  is  the  buyer 
if  he  knew  the  facta;  and  if  he  did  not,  when  he  is  informed  of  them,  if  he 
we  the  chattel,  and  say  that  A  mwtlook  to  B,  that  is  a  conversion,  and  a  de- 
mand need  not  be  proved. 

Same.  Evidence  in  trover — demand  and  r^fhual — eonvernon.  Where  the 
nghk  of  propepty  in  a  chattel  is  in  one  person,  and  the  posaeseton  rightfoUy  ia 
another— as  by  some  species  of  bailment  or  the  like — a  demand  will  pot  an 
end  to  the  possession;  and  in  soch  case,  refusal  is  evidence  of  a  conversion  ; 
but  it  is  unnecessary  either  to  make  or  prove  a  demand  and  refusal,  where  there 
is  other  evidence  of  a  conversion. 

This  action  of  trover  for  a  borse  was  tried  at  the  July 
tttrm,  1837,  of  the  eifcuit  court  of  Green,  hefore  his  Honor 
Judge  Powell  of  the  first  circuit.  The  facts  submitted^ 
and  the  instruction  given  by  the  court  to  the  jury  are  stated  in 
the  opinion  of  the  court  with  sufficient  fullness. 

Peck  for  plaintiff  in  error. 

B.  J.  McKiNNET  for  defendant. 

Green,  J.  delivered  the  opinion  of  the  court. 
Jane  7.       This   is  an  action  of  trover^  brought  by  Dyche  against 
Houston  for  a  horse. 

The  facts  of  the  case  are  as  follows: — Dyche  agreed  with 
one  Henderson,  that  if  Henderson  would  clear  for  him 
eighteen  acres  of  land,  within  a  time  limited,  he  should  have 
the  horse  in  controversy, — ^but  the  horse  was  to  remain  the 
absolute  property  of  Dyche  until  the  work  should  be  com- 
pleted. The  horse  was  put  into  the  possession  of  Henderson, 
who  abandoned  the  work  without  completing  it,  and  sold  the 
horse  to  one  Kent,  who  sold  him  to  the  defendant  Houston. 
Houston  claimed  and  used  the  horse  as  his  ^  own,  and  de- 
clared that  Dyche  must  look  to  Henderson  for  his  pay. 

The  court  charged  the  jury,  among  other  things — ^^That, 
if  the  horse  was  to  be  Dyche's  property  until  the  clearing  was 
finished,  and  that  was  not  done,  his  right  was  not  divested  by 
the  delivery  of  the  horse  to  Henderson,  to  be  used  by  him, 
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and  that  a  demand  was  only  evidence  of  a  conversion,  and      Houston 
not  necessary  to  be  proved  where  there  was  an   actual  con-      Dyche. 
version."     This  charge  of  the  court,  we  think,  was  strictly 
correct;^ 

It  is  insisted,  by  the  counsel  for  the  plaintiff  in  error,  that 
where  goods  come  to  the  hands  of  a  party  by  delivery,  find- 
ing  or  bailment,  an  actual  demand  and  refusal  must  be  proved. 
This  position  is  certainly  correct  where  there  is  no  evidence 
of  an  actual  conversion.  In  such  case,  a  refusal  to  deliver 
the  goods,  when  demanded,  would  be  the  only  evidence  of  a 
conversion;  and,  as  the  plaintiff  must  prove  a  conversion  of 
the  property  by  the  defendant,  in  the  absence  of  other  evi- 
dence of  that  fact,  a  demand  and  refusal  to  deliver  it  must  be 
proved.  But  there  is  certainly  no  necessity  for  other  proof, 
the  only  effect  of  which,  is,  to  establish  the  fact  of  a  conver- 
sion, when  that  fact  b  sufficiently  established  by  other  evi- 
dence, 2  Selw.  N.  P.  543;  1  Leigh,  86.  So  also,  in 
Chitty's  BI.  179,  it  is  laid  down,  that  ^^proof  of  the  wrongful 
act  of  the  defendant  is  sufficient  to  establish  a  conversion 
without  evidence  of  a  demand  of  the  goods,  and  a  refusal  to 
restore  them."  In  the  case  of  Carraway  vs.  Burbank^  1 
DevereatLXy  305,  2  SeL  N.  P.  543,  note  Y,  it  is  decided, 
that  every  act  of  ownership  inconsistent  with  the  rights  of 
others,  is  a  conversion. 

The  application  of  these  principles  to  the  case  under  con- 
sideration, will  clearly  sustain  the  judgment  of  the  court  be- 
low. Houston  purchased  the  horse  from  Kent,  used  him  as 
his  own,  and  said  that  Dyche  Biust  look  to  HendeinK>n  for  his 
pay.  There  could  not  be  more  decisive  evidence  of  a  con- 
version, and  there  was,  therefore,  no  necessity  for  proof  of 
a  demand  of,  and  refusal  to  deliver  the  horse  to  establish  thut 
fact. 

Let  the  judgment  be  affirmed. 

Nor.    See  post.  Gamblinff  vs.  Rted. 
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Massy  vs.  Shields. 

Pleading.  Condition  precedent.  In  a  covenant  to  cut  a  certain  number  of 
corda  of  wood,  at  any  place  the  covenantee  sees  proper,  these  latter  words  do 
not  impose  it  on  the  covenantee,  as  a  condition  precedent,  to  seek  the  covenan- 
tor and  give  him  notice  of  the  place ;  and  a  plea  of  want  of  notice,  not  aver- 
ingthat  the  covenantor  offered  to  commence  the  work  and  desired  to  be  shown 
the  place,  and  continued  ready,  &c.  is  bad  upon  demurrer.* 

This  was  an  action  of  covenaat  founded  upon  the  instru- 
ment copied  in  the  opinion  of  the  court.  It  stood  upon  a  de- 
murrer to  the  plea  filed  by  the  defendant  to  the  declaration. 
The  demurrer  was  sustained  by  Judge  Powell,  of  the  first 
circuit,  at  January  special  term,  1837,  of  Green  circuit 
court,  and  a  writ  of  inquiry  awarded,  which  was  executed  at 
March  Term,  1837.     The  defendant  appealed  in  error. 

Arnold  and  Peck,  for  the  plaintiff  in  error. 

R.  J.  McKiNNEY,  for  defendant  in  error. 

Green,  J.  delivered  the  opinion  of  the  court. 
June  7.  This  action  is  founded  upon  the  following  instrument  of 
writing,  viz.  ^^One  day  after  date  I  promise  to  cut  and  cord 
four  hundred  and  twenty  cord,  good  merchantable  wood,  for 
David  Shields  &  Co.,  at  any  place  they  may  see  proper,  for 
value  received,  this  21st  day  of  July,   1834. 

"Stephen  Massy." 

The  declaration  sets  out  the  covenant,  and  alleges,  that 
the  defendant  had  broken  the  same  in  not  having  cut  said 
wood,  as  he  was  bound  by  his  covenant  to  do.  To  this  de- 
claration the  defendant  pleaded,  that  the  plaintiff  never  made 
any  demand  on  him  to  cut  the  wood  nor  gave  him  notice  of 
the  place  where  he  saw  proper  to  have  the  wood  cut.  To 
this  plea  the  plaintiff  demurred,  and  the  demurrer  was  sus- 
tained by  the  court. 

It  is  now  insisted,  that  this  judgment  was  erroneous,  be- 
cause it  was  incumbent  upon  the  plaintiff  to  designate  the 
place  where  the  wood  should  be  cut,  as  a  condition  prece- 

*  The  plea  should  have  been,  that  paratusfuH  et  obtulit,  was  ready  and 
offered  to  cut  the  wood  one  day  after,  &c.,  but  the  plaintiff  did  not  show  him 
the  place,  Ac,  and  that  the  defendant  from  thence  hitherto  had  been  and  still  was 
ready,  Ac.,  Com.  Dig.  Plead.  (C  61) ;  (2  V  13);  2  Saund.  352. 
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denl  to  the  performance  of  the  work  by  the  defendant,  and  ^J*"-^ 
that  the  performance  of  such  precedent  condition  must  be  Shields. 
averred  and  proved  in  order  to  entitle  the  plaintiff  to  recover^ 

It  is  certainly  true,  that  where,  in  a  covenant,  a  precedent 
condition  exists,  the  party  whose  duty  it  is  to  perform  it^ 
must  aver  and  prove  its  performance  before  he  can  recover 
for  the  non-performance  of  the  subsequent  condition.  E»ut 
we  do  not  think  there  is  such  precedent  condition  in  ibis 
contract. 

The  defendant  undertook  to  cut  the  wood  for  Shields  & 
Co.,  at  any  place  they  might  see  proper.     We  must  construe 
this  covenant  according  to  the  natural  order  in  which  the  par- 
ties would  act  in  fulfilment  of  it.     Shields  had  no  power  to 
coDtrol  Massy's  actions,  or  to  cause  him  to  go  to  the  place 
where  it  was  desired  the  wood  should  be  cut,  in  order  lliat  it 
might  be  pointed  out  to  him.     Massy  may  have  gone  off  im- 
mediately after  affixing  his  signature  to  the  writing;  and  it 
certainly  never  was  intended  by  the  parties  that  Shields  should 
send  him  a  written  notice  to  cut  the  wood,  designating  there- 
in the  place  where  it  was  to  be  cut.     The  idea  that  such  no- 
tice was  to  be  given,  is  negatived  by  the  fact,  that  the  420 
cords  of  wood  were  to  be  cut  one  day  after  the  date  of  the 
covenant,  thus  specifying  in  the  contract  the  time  when  it 
was  to  be  performed.     Nor  would  it  have  been  easy  to  de- 
signate, in  a  written  notice,  the  place  where  it  was  desired 
the  wood  should  be  cut,  with  such  accuracy  as  would  enable 
Massy  certainly  to  cut  it,  where  the  obligees  saw  proper. 
These  remarks  are  made,  that  it  may  the  more  plainly  ap-^ 
pear  that  the  stipulation,  that  the  wood  should  be  cut  where 
Shields  might  see  proper,  does  not    constitute  a  condition 
precedent  on  the  part  of  Shields  to  show  the  place. 

Shields  Was  not  bound  to  act  until  Massy  should  come  and 
offer  to  commence  the  work  and  desire  to  be  shown  where  it 
was  to  be  performed.  Had  he  done  so,  and  Shields  had 
then  failed  to  show  the  place,  he  would  have  been  excused, 
provided  he  had  continued  ready  to  perform  the  work  when- 
ever the  place  should  be  pointed  out.  We  think,  therefore, 
the  plea  is  bad,  and  that  the  demurrer  was  properly  sustained. 

Affirm  the  judgment. 
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Reed  vs.  Moore,  et.  aL 

t'LEADiNG.  Plea  in.  bar  must  answer  tne  whoU  gravamen.  A  plea  in  bmri 
pleaded  to  the  whole  declaratioo,  most  contain  a  sufficient  answer  in  law  to 
the  whole  gpravainen,  or  cause  of  action :  otherwise  it  is  ill  for  the  whole;  and 
the  plaintiff  is  entitled  to  recover  for  the  whole.  Gould*s  PI.  c.  6,  $  98,  and 
authorities  there  cited. 

Same.  IVhen  plea  answers  only  pari  how  to  except  to  it.  Where  noatter* 
pleaded  as  an  answer  to  the  wholei  is  in  law  a  g^od  answer  to  apart  only, 
the  proper  mode  of  excepting  to  it  is  by  demurrer i  Id.  Ibid.  { 104 1  subsec  I ; 
1  Saund.  28.  (n.  3). 

Same.  Same~^u$ury.  Therefore  as  a  usurious  contract  is  not  void  in  toto, 
but  only  for  the  excess  of  usurious  interest;  if  a  defendant,  who  is  sued  on 
such  contract,  plead  the  usuiy  as  an  answer  to  the  whole  demand,  it  is  bad 
on  general  demorrer,  and  the  plaintiff  will  be  entitled  to  judgment  for  the 
whole. 

Charles  and  Solomon  Reed,  on  the  ISth  of  April,  18S0, 
executed  their  bill  single  to  Joseph  Hurlej,  of  whom  the 
defendants  in  error  were  administrators,  for  the  payment, 
three  days  after  the  date,  of  seventy  dollars  and  seventy-five 
cents  for  value  received.  The  defendants  in  error  sued  Sol- 
omon Reed  upon  this  bill  in  Greene  circuit  court,  on  the 
29th  of  August,  1836.  He  craved  oyer  of  the  bill,  and  of 
certain  payments  endorsed,  and  then  ^^for  plea  in  this  behalf 
said,  that  he  executed  the  said  note  as  the  security  of  said 
Charles  Reed;  that  the  consideration  given  and  paid  to  the 
said  Charles  was  the  sum  of  thirty -seven  dollars  and  fifty 
cents,  and  no  more,  by  way  of  loan,  from  the  said  Joseph 
Hurley  to  the  said  Charles;  and  that  upon  such  advance  and 
loan,  said  Hurley  corruptly  took  and  exacted  usuriously  of 
and  from  said  Charles,  the  sum  of  thirty-three  dollars  twen^* 
five  cents,  by  way  of  interest,  and  for  forbearance  for  three 
days  of  payment  of  said  sum  of  $  37  50  c.,  which  said  sum 
was  included  in  said  note.  And  so  said  defendant  says  the 
said  contract  was  usurious  for  the  sum  of  $33  25  c,  part  of 
said  ^  70  75  c,  included  in  said  note.  All  which  he  is  ready 
to  verify;  wherefore  he  prays  judgment,  if  plaintiffs  their  ac- 
tion shall  have  and  maintain."  The  plaintiffs  demurred  to 
this  plea,  and  defendant  joined  in  demurrer. 

At  November  term,  1837,  his  Honor  Judge  Powell,  of 
the  first  circuit,  sustained  the  demurrer,  and  the  defendant 
not  asking  leave  to  amend,  gave  judgment  for  the  whole  debt 
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'Of  1 70  75  cents,  and  interest  and  costs,  from  which  judg-        ^^ 
ment  tfae  defendant  appealed  in  error.  -  Moore. 

Arnold,  for  plaintiff  in  error. 

R.  J.  McKiifNEr,  fordefendaat  io^rror. 


TuRLET,  J.  delivered  the  opinion  of  the  court* 

This  is  an  action  of  debt  to  which  the  defendant  has  plead- 
ed in  bar,  that  the  contract  on  which  it  is  founded  is  usurioui 
for  the  sum  of  thirty-three  doHars  twenty-five  cents. 

This  plea  it  is  contended  is  bad  upon  general  demuirer^ 
and  we  think  correctly.  A  usurious  contract  is  not  void  in 
hhj  but  oaly  for  the  excess  of  usurious  interest.  The  ntat- 
(er  of  the  plea  then  is  not  a  bar  to  the  whole  cause  of  fljctiod, 
but  only  to  so  much  as  is  usurious.  That  a  plea  is  bad  upoa 
general  demurrer,  which  purports  to  answer  the  whole  cause 
of  action,  but  can  by  law  only  be  an  answer  to  a  part,  is  too 
plain  a  proposition  to  be  discussed. 

The  foroQ  of  this  plea  is  a  bar  to  the  whole  cause  of  afc- 
tiofl,  the  commencement  is,  ^^for  plea  in  this  behalf  saytf,'* 
and  the  conclusion  is,  ^'wherefore  he  prays  judgment,  if  the 
plaintiff  his  action  shall  have  and  maintain."  If  issue  had* 
been  joined  upon  this  plea,  and  it  had  been  found  for  the  de» 
fendant,  the  plaintiff  could  not  have  had  judgment  for  thb 
debt  with  legal  interest. 

The  form  of  tfae  plea  should  have  been  ^^for  plea  as  to  the 
sum  of  $33  25  cents,  a  part  of  the  plaintiff's  cause  of  action 
st/s,"  and  in  the  conclusion,  '^wherefore  he  prays  judgment 
if  the  plaintiff  bis  action  aforesaid  for  the  said  sum  of  $dS 
SS  cents,  shall  have  and  maintain."  To  a  plea  in  this  form 
the  plaintiff  might  have  replied  and  taken  tissue  upon  the' 
qiiMion  of  osiiry  and  have  had  judgment  by  ntt  iidt  torhii' 
debt  iritb  legal  i|rterest 

We  therabre  Ihidc  there  iaod  error  in  ihb  ca«»i  mi  aAw 
die  j^dpaeflE  of  the  cooit'Uioa^. 


Jone  7. 


H 


•       \ 
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Bletins  vff.  The  State. 

fimiCTMENT.  ^niryf  of  juror's  retum^ambig^uily.  If  an  indictmeut  b« 
preferred  against  two«  for  a  certain  offence,  and  the  record  showi,  that  the 
gjand  jury  came  into  open  court,  in  a  body,  and  returned  a  bill  of  indictment 
against  one  of  them,  for  the  tame  offence,  upon  which  he  is  afterwards  ar- 
raigned, tried  and  eonvicted,  the  judgment  will  not  be  arrested  on  account  of 
this  ambiguity  in  the  record,— for  the  fact  that  the  indictment  was  preferred 
against  two  does  not  make  it  the  lesa  an  indictment  agamst  one  of  the  two. 

SaHB.  Same.  The  principle  settled  in  Chappel  ts.  The  State,  8  Yergcr,  166, 
— that  no  less  evidence  than  record  evidence  can  be  received  to  establish  the 
fact,  that  the  accused  has  been  indicted  in  due  form  by  the  grand  jury — ap- 
plied, but  stated  to  be  upon  the  very  verge  of  the  law. 

A  bill  of  indictment  was  preferred  by  Brabson,  attorney 
gjBneral  for  tbe  first  solicitorial  district,  to  the  grand  jury  of 
Johnson,  against  John  L.  Blevins  and  Armistead  Bievios, 
for  an  assault  and  battery  upon  the  body  of  William  C.  Ble* 
vjns.  It  was  indorsed  as  follows — ^'Indictment,  State  vs. 
John  L.  Blevinsy  Armistetid  Blevinsj  Assault  and  battery, 
William  C  Blevins,  prosecutor;  witnesses,  William  C.  Ble- 
vins, Jesse  Cole  sworn  and  sent  to  the  grand  jury,  this  29tb 
day  November,  1837.  A.  D.  Smith,  Clerk."  "A  true 
bUI,  6*  Moore,  foreman  G.  J." 

The  finding  of  the  bill  by  the  grand  jury  was  entered  upon 
tl^e  record  in  the  following  manner: — 

''State  v.  Jno.  L.  Blevins.  Indictment  for  assault  and 
battery,  William  C.  Blevins,  prosecutor.  In  this  cause  tbe 
grand  jury  in  a  body  came  into  court,  and  returned  a  bill  of 
indictment  against  John  L.  Blevins  for  an  assault  and  battery, 
indorsed  by  the  foreman  thereof,  a  true  bill." 

After  a  plea  to  the  jurisdiction  of  the  court,  pleaded  in 
proper  person,  and  signed  and  sworn  to  by  both,  had  been 
overruled  on  demurrer,  tlie  defendants  both  pleaded  not 
guilty,  and  were  convicted.  They  thereupon  moved  in  ar- 
rest of  judgment,  tbat  the  record  did  not  show  the  finding  of 
any  bill  of  indictment  against  them  by  tlie  grand  jury.  His 
Honor,  Judge  Powell,  of  the  first  circuit,  before  whom 
tbe  cause  was  tried  at  March  term  of  Jolmson  circuit  court, 
18S7,  discharged  the  motion  in  arrest  of  judgment  as  to  John 
L.  Blevins,  and  pronounced  judgment  upon  him.  He  there- 
upon appealed  in  error;  and  tbe  question  was — whether  tho 
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bill  of  indictmeDt,  the  finding  of  which  as  to  one  is  mention-      Bi«nM 
ed  in  the  record,  could  be  taken  by  intendment  for  the  same    The  state, 
which  was  preferred  against  two? 


Greei<7,  J.  delivered  the  opinion  of  the  court.  jaoe  8th. 

In  this  case^  ad  indictment  was  preferred  against  John  L. 
Bievins  and  Armistead  Blevins,  for  an  assault  and  batterjr. 
The  record  shows  that  the  grand  jurjr  came  into  open  court 
in  a  bodr,  and  returned  a  bill  of  indictment  against  John  L. 
Blevins,  for  an  assault  and  battery,  a  true  bill.  It  is  in- 
sisted that  from  this  entry  it  does  not  appear,  that  the  indict* 
meat  against  John  L.  and  Armistead  Blevins,  upon  which 
the  said  John  L.  was  afterwards  tried,  was  the  one  which 
was  before  the  grand  jury,  and  which  was  found  a  true  bill; 
and  that  upon  the  authority  of  the  case  of  Chapptl  vs.  Th» 
Sattj  8  Yer.  166,  the  judgment  ought  to  have  been  arrested. 
We  think  this  entry  of  record  sufficiently  describes  the  in- 
dictment upon  which  the  defendant  was  tried,  to  make  it  cer- 
tain to  a  reasonable  intent  that  it  was  the  one,  which  had  been 
found  a  true  bill  by  the  grand  jury.  It  was  strictly  an  indict- 
ment against  John  L.  Blevins,  and  the  fact  that  another  was 
charged  in  the  same  indictment,  does  not  make  it  the  less  an 
iodictmeoc  against  the  defendant.  Although  we  adhere  to  the 
principle  settled  in  the  case  of  Chappell  vs.  The  State,  yet 
we  concur  with  the  attorney  general  that  it  g6es  to  the  very 

verge  of  the  law. 

Affirm  the  judgment. 

Note. — Chappell  r».  The  State  decides  ihat  the  indictcneDt  aiid  endorsemeikt 
of  the  g^nd  jury  do  not  become  part  of  the  record,  by  beiog  returned  into 
ooiirt,  receiTed  and  filed.  unleM  the  fact  of  the  return,  receWiny  and  filing  be 
noticed  of  record,  8  Yer.  170,  171.— Qvere. 
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Do^QX  vs.  Brittaih. 

Jf«w  Tmai^.  Praciiet.  The  Coort  of  £iTon  will  not  gram  a  new  iriaT  if 
there  be  any  proof  bj  which  the  Terdict  caa  be  tostained. 

If  AUCIOUB  F^08KCUTI0N.  MaUct  and  viani  offnobable  cause  must  coMCur.— 
If  an  ioDOceot  man  be  malicionslj  prosecuted  for  a  felonj,  he  cannot  main> 
tain  the  action  of  maticiooi  protecntion,  if  there  is  probable  cause  for  pre- 
ferring the  charge ;  and  it  would  be  error  so  to  charge  the  joiy  as  to  lead  them 
to  the  inference,  that  in  the  conrt^s  opinion  the  plaintiff  was  entitled  to  a  rer- 
diot  nnless  guilty. 

hAS^CEWY.  Essence  tf  it.  Receiving  goods  with  the  owner's  consent,  from  h» 
■lave,  ii  not  larceny,  it  being  of  the  essence  of  the  offence,  that  the  goods  b* 
taken  against  the  will  of  the  owner, — tnvtfo  domino.  See  Foster,  123;  2  Rat' 
•ell,  93,  116,  3d  Am.  Ed. 

Dodge  caused  Brittaio,  a  female,  to  be  arrested  oo  a  jos* 
tice's  warrant  upon  a  charge  of  larceny.  She  was  recognized 
tQ  appear  in  the  circuit  court  of  Washington,  at  March  term, 
183A,  to  answer  the  accusation.  There  Dodge  had  a  bill  of 
indictment  preferred  to  the  grand  jury,  cbargbg  her  with 
stealing  and  with  receiving  stolen  goods;  but  the  jury  refused 
to  Qnd  it,  and  she  was  discharged.  She  thereupon  sued  bioi 
ini  an  action  of  trespass  on  the  case  for  a  malicious  prosecu^ 
tioQ  at  September  term,  1835.  He  pleaded  not  guilty;  and 
QQ  the  trial,  at  Joly  term,  1837,  before  Powell,  Judge  of 
tb^  fir^t  circuit,  and  a  jury  of  Washington,  the  plaintiff  below 
rf^d  the  proceedings  on  the  criminal  charge,  and  introduced 
te^timopy  tending  to  prove  an  alibi^  and  that  she  had  sua* 
twined  a  good  character.  The  testimony  of  the  defeodaot 
below  tended  to  prove  that  the  plaintiff  had  received  the  loet 
goodfl  from  one  of  the  defendant's  slaves,  by  means  of  whom 
the  defendant  had  attempted  to  entrap  the  plaintiff,  whom  he  had 
previously  suspected  of  similar  practices;  and  also  to  prove  that 
the  pkintiff  bad  not  maintained  an  unblemished  character.  The 
jury  found  a  verdict  for  the  plaintiff  below,  and  the  defend- 
ant moved  for  a  new  trial,  which  having  been  refused  by  the 
court,  he  appealed  in  error.  Those  portions  of  the  charge 
of  his  Honor,  the  circuit  judge,  to  the  jury,  which  were  de- 
bated in  this  court,  are  stated  in  the  opinion  of  the  court* 

TuKLBT  J.  delivered  the  opinion  of  the  court. 
JnneB.       '^^^  >>  an  actiou  for  a  malicious  prosecution,  in  which 
the  plaintiff  below  recovered  a  judgment  for  the  sum  of  five^ 
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buDdred  and  fift]r  dollars;  which  judgment  is  souglit  to  btf  re-      ^<^c* 
versed y  because  the  verdict  of  the  jury  is  contrary  to  the  evi-     firhtRio. 
dence,  and  because  the  law  was  erroneously  expounded  by 
the  court. 

Whatever  may  be  the  hardship  of  this  case,  on  the  part  ot 
the  plaintiff  in  error,  it  is  impossible  for  us  to  relieve  him, 
upon  the  facts  as  stated  in  the  bill  of  exceptions.  We  can-^ 
not  say  that  ths  verdict  is  not  warranted  by  the  evidence.  The 
jury  were  the  proper  judges  of  the  credibility  of  the  wit- 
nesses, and  of  the  weight  of  the  testimony,  and  this  is  not 
a  case  in  which  all  the  proof  is  on  one  side,  and  we  have  re-' 
peatedly  said,  that  we  will  not  reverse  if  there  be  any  proof, 
by  which  the  verdict  can  be  sustained. 

The  question  then  is,  was  the  charge  of  the  court  correct  2^ 
It  is  assailed  on  two  grounds,  1 — because  the  court  said  tcr 
ibe  jury,  ^^It  was  alledged,  on  the  one  side,  that  a  felony 
had  been  committed,  and  on  the  other,  that  the  whole  matter 
was  a  false  conspiracy,  supported  by  perjury,  the  court  would* 
leave  it  to  the  jury,  on  the  whole  evidence,  to  determine  ho# 
the  truth  was:  if,  as  alledged,  on  behalf  of  the  defendant,  a 
felony  had  been  committed,  plaintiff  could  not  recover:  iff 
CD  the  other  hand,  it  were  all  false,  the  plaintiff  should  re- 
covery and  the  jury  were  the  sole  judges  of  what  damages 
should  be  given."  We  are  not  able  to  perceive  any  error  ill 
this  part  of  the  charge.  The  court  states  to  the  jury  the 
point  in  controversy  arising  out  of  the  testimony,  viz.^  that 
the  defendant  contends  that  the  plaintiff  is  guilty  of  the  felony 
chained,  and  the  plaintiff,  that  she  is  innocent,  and  that  the 
charge  is  got  up  by  a  conspiracy  by  the  defendant  and  others^ 
and  18  supported  by  perjury.  Whether  this  be  so  or  not,  tb» 
court  very  properly  says,  is  a  question  fcv  ^e  determination 
of  the  jury,  depending  upon  tb^  facts  pr(»ven,  and  the  fiur 
daduetiona  to  be  drawa  from  them;  and  the  propoiitio«i  k 
mMt  onqufiscioiiably  true,  that  if  the  phiiitiff  were  guilqr  of 
die  felony  cbai^ged,  she  bad  no  cause  of  action,  but  that  if 
tbfr  cfaii^e  origuiated  i&a  ooospiracy,  and  was  supported  fagr  ^. 

pegary^  she  wae  entitled  to  a  verdict,  and  to  such  damages 
WM  the  jfwjy  in  their  ditcrelaon,  might  think  proper  to  aOow. 
If  it  resolted  as  a  oeeessary  consequence,  from  ihis ^part  ef 
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Dodge  the  charge,  that  the  plaintiff,  unless  she  were  guilty  of  thd 
Bfittaiu.  felony,  was,  in  the  opinion  of  ihe  couii,  entitled  to  a  ver- 
dict, it  would  be  erroneous.  But  no  such  consequence  fol- 
lows, because  the  court  expressly  says,  in  that  part  of  the 
charge  immediately  preceding,  **that  a  party  might  have  pro- 
bable cause  to  institute  a  prosecution  for  felony  against  an  in- 
nocent person,  and,  in  that  case,  no  action  could  be  main*' 
tained; 

2.  It  is  said,  that  the  charge  is  erroneous,  because  th^ 
court  said  to  the  jury,  '*If  defendant  agreed  or  consented 
that  the  negro  should  let  the  plaintiff  hdve  the  bacon,  it 
would  not  have  been,  under  the  circumstances,  a  felony  in 
plaintiff  to  have  taken  or  received  it,  but  that  it  would  be  a 
matter  proper  to  be  taken  into  consideration  in  mitigation  of 
dr.mages." 

The  truth  of  this  proposition  is  equally  as  evident  as  that 
of  the  first.  No  larceny  can  be  committed  of  property,  thcf 
possession  of  which  the  owner  parts  from  voluniarily.  AH 
the  authorities  are  express  upon  the  point,  that  to  constitute 
the  crime  of  larceny,  possession  of  the  properly  must  be 
taken  by  the  thief  invito  domino. 

The  charge  does  not  contradict  the  principles  of  the  cases 
referred  to  by  the  counsel  for  the  plaintiff  in  error.  They, 
lione  of  them,  go  further  than  to  say,  that  a  man  may  direct  a 
servant  to  appear  to  encourage  the  design  of  the  thieves,  and 
lead  them  on  till  the  offence  is  complete,  so  long  as  he  did 
not  induce  the  original  intent,  but  only  provided  for  its  dis- 
covery after  it  was  formed;  that  a  servant,  by  the  desire  of 
his  master,  may  show  thieves,  breaking  into  the  house  for 
plunder,  where  the  plate  is  kept,  atid  if  they  remove  it,  they 
are  guilty  of  larceny;  and  that  if  a  man  is  suspected  of  an 
ititent  to  steal,  and  another,  to  try  him,  leaves  property  in 
bis  way,  which  he  takes,  he  is  guilty  of  larceny.  In  all 
these  cases,  the  possession  of  the  property  remains  with  the 
owdeis  and  a  trespass  is  committed  in  the  taking  by  the  thief. 
But  such  would  not  be  the  case,  if  the  master  had  directed 
the  servant  to  deliver  the  property  to  the  thief,  instead  of  di- 
recting hiro  to  furnish  facilities  for  his  arriving  at  the  place 
where  it  was  kept. 
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There  is  then,  in  our  opinion,  no  error  in  this  case,  and       i>odge 
we  affirm  the  judgment  of  the  court  below.  Brittain. 

NoTK. — In  the  CitiI  Law,  when  an  act  if  said  to  be  done  ptr  injuriatn,  ioju- 
rioa»]j,  it  is  equivalent  to  wifullj,  malicicuslj,  and  unlawfully,  these  being  the 
ioj^redients  of  tnjuria.  There  the  acfto  tiy'Mrtnrvm  embraced  most,  if  not  all, 
of  oar  actions  of  trespass  and  trespass  on  the  case.  It  was  of  course  the  remedy 
for  that  particular  class  of  iojuries,  which  are  redressed  with  us.  bj  the  action 
on  the  case  for  malicious  prosecution.  These  injuries  are  assigned,  in  that  sys- 
tem as  in  oars,  to  the  class  of  wrongs  to  the  character  of  the  party  aggrieved. 
Becaase,  as  some  degree  of  infamy  is  ascribed  to  the  temper  of  mind  which 
leads  its  prossessor  to  neglect,  or  refuse  to  perform,  or  to  violate,  his  civil  duties 
and  obligations,  unless  legally  compelled  thereto,  so  io  impute  it  to  a  man  by 
•aing  him  maliciously  and  without  probable  cause,  is  treated,  in  both  systems,  ai 
a  apecies  of  defamation. 

By  the  Civil  Law,  this  action  lay,  In  general,  for  wilfully,  maliciously,  and 
anIawfaUy  suing  a  man  in  any  tribunal  merely  for  vexation;  and  also  in  the  foL 
lowing  particular  cases,  namely,  for  putting  seals,  without  a  judicial  order,  on 
an  abMUt  debtor^s  house  with  intent  to  injure  him;  for  refusing  to  receive  sofi- 
cient  or  justified  bail  to  an  action;  for  suing  sureties  with  intent  to  iojoi^  the 
principal,  knowing  him  to  be  prepared  to  pay,  &c.\  for  suing  as  his  debtor,  one 
known  to  the  plaintiff  not  to  be  bis  debtor;  for  advertising  a  thing  for  sale  in  the 
character  of  a  pledge  received  from  a  party  from  whom  it  had  not  been  so  re* 
ceived,  for  the  purpose  of  injuring  his  credit  or  character,  &c. 

In  all  these  cases,  three  things  must  have  concurred  to  make  the  act  done  an 
actionable  injury.  It  must  have  been  done,  1.  voluntaie  injuritB,  2.  indespte- 
turn  persofUBt  3.  fionjure;  that  is,  wilfully,  maliciously  and  unlawfully,  or  ' 
without  probable  cause.  As  to  the  necessity  of  the  ingredient  of  maiiee  in  this 
■peciea  of  action,  there  is  a  class  of  cases  in  the  English  books  well  adapted  for 
iUoitration.  They  were  actions  for  omitting  to  countermand  process  already 
inaed,  after  the  debtor  had  settled  the  demand.  Sekeibel  vs.  Fairbain,  1  Bo$. 
Sl  Fal.  388,  is  the  leading  case,  and  it  was  followed  by  Gibson  vs.  Chafers,  2 
Boa.  ft  Pol.  129,  and  Page  ts.  fViph,  3  East,  314,  in  all  of  which  it  was  held 
that  malice  was  indispensable  to  the  sustaining  of  the  actiop.  Cooper's  Jastini- 
•B,  629;  Fail  vs.  Lewis,  4  John  R.  450;  Pothier's  Pandects,  Book  47,  Title  10; 
Jttstioiaa*8  Institutes,  Book  4,  Tit.  4,  {1. 

Bat  besides  being  done  maliciously,  the  act  must  also  have  been  done,  lum 
Jure, — ^anlawfuUy — without  probal^le  cause.  Whatis  probable  cause?  Circam- 
atances  and  facts  sufficiently  strong  to  excite  in  a  reasonable  mind  suspicion  that 
th«  person  charged  was  guilty,  per  Judge  Washington  in  Munvs  vs.  Dupont,  2 
firown*8  R.  App.  65,  cited  3  Dev.  R.  455;  adequate  and  reasonable  ground  ibr 
•etling  on  foot  the  ioqjairy,  1  Ch)tty*s  Genl.  Pr.49;  good  cause  to  think  the  par- 
ij  gaihy.  per  Jadge  White,  Cooke's  R.  103. 

The  omu  of  proving  want  of  probable  eanso  lies  on  the  acqaitted  defend^t,  1 
ChHty's  Genl.  Pr.  50,  note  (/)  and  authorities  cited.  Whether  the  judge  ongh^ 
to  leave  it  to  the  jary  whether  there  was  probable  cause,  see  Chitty  in  the  p]ac« 
died,  2  Barn,  i  AdoL  845,  857,  22  Eog.  Com.  L.  R.  195,  KeiUm  vs.  istms, 
Coofce'i  Rep.  90,  107 ;  2  Yer.  S28l  WiUumu  ti.  ^orveodj  in  which  case,  at  page  ^ 
9S4,  it  is  stated  by  Judge  Wbytc,  from  CampbeU't  R.,  **ibat  iriierf  thf  fi^  to* 
ehow  probable  caose  are  ascertained,  whether  they  amoant  to  a  defence  ovnot,  is 
t«be  decided  by  the  jadge.*'  V 
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RoBGERft  vs,  Ellison. 

Idiot  aid  LciiATtc.  How  to  ho  ouod.  An  action  at  law  cannot  be  matained  agaliMt 
a  perfOQ  in  the  character  of  guardian  of  a  lanatic,  without  Joining  the  non  oompoo 
in  the  action  aa  a  party  defendant.    2  Saund.  333*  n  4. 

Bams.  Flooding — mio joinder.  If  a  count  against  a  party  aa  guardian  of  a  lunatic* 
be  Joined  with  one  againat  him  in  his  own  right,  it  ia  a  misjoinder,  and  may  be  ex- 
cepted to  by  demurrer,  or  in  arrest  of  Judgment. 

Samuel  Smith,  who  had  a  considerable  estate  left  him  bjr 
his  deceased  father,  which  had  come  into  the  hands  of  his 
ibrother  Heniy  Smith,  was  committed  to  the  jail  of  Cocke 
county  as  a  dangerous  lunatic,  according  to  the  act  of  1797, 
.c  41,  §  2,  bjr  the  order  of  three  justices,  on  the  27 tb  of 
June,  1833,  where  he  remained  till  the  26tb  of  November 
following,  being  one  hundred  and  fifty-four  days.  His  board, 
washing,  &c.  during  his  confinement,  amounted  to  $65 
12}  cents.  Ellison,  the  intestate  of  the  defendant  in  error, 
was  jailer,  and  this  action  of  assumpsit  was  brought  by  him, 
jn  his  life  time,  in  Cocke  county  court,  on  the  J  8th  of  Jan- 
4]ary,  1834,  against  Rodgers,  who  was  guardian  of  the  lima* 
iic,  to  recover  said  sum  of  $65  12}  cents. 

The  declaration,  as  filed  in  the  county  court,  contained 
three  counts,  all  of  them  against  Rodgers  as  guardian.  He 
pleaded,  1 — non  assumpsit j  upon  which  plea  issue  was  joined; 
2 — That  he  had  not,  at  the  commencement  of  the  action, 
nor  at  any  other  time,  any  of  the  estate  of  the  lunatic  in  his 
hands,  to  which  there  was  a  demurrer  and  joinder.  The 
court  sustained  the  demurrer;  and  on  the  trial  of  the  issue, 
the  plaintifif  bad  a  verdict  and  judgment  for  the  amount  of  his 
demand. 

* 

Rodgers  appealed  to  Che  circuit  court  of  Cocke,  where 
ibo  plaintiff  was  allowed  lo  file  an  additional  county  q^ost 
tbe  guardian  in  his  own  right  averring  bis  promise  to  pay, 
kc.f  in  coosidenuion  of  forbearance.  The  case  was  tried  at 
JaiMiaijr  lenn,  ISS^^  before  his  Honor  Jadge  Ain>BSsoiir, 
of  tbe  IStti  circoh,  and  a  jiity  of  Cocke.  The  defendant  in 
error  obtabed  a  verdict.  Rodgers  moved  for  a  new  trials 
which  his  honor  refused.  He  filed  reasons  in  arrest  of  juig* 
ment,  I .  That  the  action  was*  misconceivedi  and  could  not 
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he  roaiDtaiDed  against  him  as  guardian,  2.  That  there  is  a     Aodg^n 
misjoinder  of  counts  in  the  deciaration,  3.  That  the  verdict     £ilason. 
is  wholly  unauthorised  by  law.     These  were  overruled,  and 
his  Honor  gave  judgmfent,  that  the  plaintiff  below  recoter^ 
fcc.     The  defendant  appealed  in  error. 

R.  J.  McKlNNET,  for  the  plaintiff  in  error,  insisted, 
1.  That  the  defendant,  as  guardian,  was  not  liabfe  t6  be  sued; 
that  if  plaintiff  had  tnuse  of  action  against  any  one,  which 
he  denied,  the  suit  should  Lave  been  against  Stdith,  not 
against  his  guardian,  therefore  judgment  on  the  demurrer,  in 
the  county  court,  should  have  been  rendered  in  favor  of  de- 
fendant; that  an  idiot  must  sue  and  defend  in  person, — a  lu- 
natic sues  and  defends  in  the  same  manner  as  other  persons, 
if  of  age,  by  attorney, — if  within  age,  by  guardian,  3  Tho- 
mas'Co.  Litt.  394,  marg.;  2  Sid.  R.  112,  3d5;  3  Bac. 
Abr.  541;  4  Com.  Dig.  Idiot  and  Lunatic;  2  Archbold's 
Pr.  164;  2  Law  Library,  250,  258,  at  top. 

2.  That  the  circuit  court  erred  in  permitting  the  fourth 
count  to  be  filed — it  was  a  misjoinder,  and  for  this  the  judg- 
ment should  have  been  arrested,  1  Chitty's  PI.  200,  206. 

3.  That  the  promise  alledged  in  the  fourth  count  is  not 
supported  by  the  proof;  but  were  it  otherwise,  upon  the  facts 
of  this  case,  it  could  not  avail  the  plaintiffs.  There  being 
no  legal  cause  of  action  against  any  one,  the  promise  to  pay 
OD  forbearance  to  sue  is  void;  and  it  was  not  binding,  because 
the  defendant  having  no  effects  in  his  hands,  it  should  have 
been  in  writing. 

Arnold,  for  the  defendant  in  error,  said  that  if  a  lunatic 
sue,  it  must  be  in  his  own  name;  and  if  he  be  sued,  he  is  to 
appear  by  attorney,  if  of  full  age,  and  by  guardian  if  he  be 
under  age;  otherwise  of  an  idiot,  in  support  of  which  he 
cited  Co.  Lit.  135.  b.  The  committee  of  a  lunatic  was  re- 
lieved against  a  debt  assigned  by  the  lunatic  without  consider- 
ation, by  bill  in  equity  without  making  the  lunatic  a  party. 
1  Ch.  Ca.  113;  2  John  Ch.  R.  232;  3  Bac.  Ab.  Idiot  and 
Lunatic,  G- 

He  also  contended,  that  there  was  no  misjoinder  of  counts 
in  the  case;  that  a  declaration  against  an  administrator  may 
contain  a  count  against  him  in  bis  representative  capacity,  and 
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.^dgers     ^j^Q  against  him  in  his  own  right,  founded  as  here,  on  his  pro- 
Eiiason.     mise  topay.  ^ 

Reese,  J.  delivered  the  opinion  of  the  court. 
June  7.  The  question  raised  by  the  record  in  this  case,  and  ^dis- 
cussed at  the  bar,  is  whether  the  guardian  or  executor  of  a 
lunatic  can  be  sued  m  an  action  at  law,  in  that  cliaracter, 
without  joining  in  the  action,  as  a  party  defendant,  the  luna* 
tic  himself?  It  is  well  settled  in  England,  that  at  law  the 
non  compos  himself  must  be  a  party  plaintiff  when  suing, 
and  a  party  defendant  when  sued.  Upon  this  question  there 
has  never  in  their  courts  been  any  controversy  whatever. 
As  to  the  property  of  the  lunatic,  the  guardian  being  but  a 
steward,  bailiff,  or  agent,  it  does  not  vest  in  him,  but  remains, 
ao  far  as  title  is  concerned,  in  the  lunatic  himself. 

The  formal  service  of  process,  indeed,  upon  one  deprived 
of  his  reason,  may  appear  not  without  some  degree  of  absur- 
dity. But  that  he  should  be  a  party,  so  that  the  judgment 
may  be  rendered  against  him,  and  the  execution  issue  against 
his  estate,  involves  not  only  no  absurdity,  but  is  very  proper 
and  necessary.  To  render  the  judgment  against  the  guardian, 
and  issue  the  execution  against  his  estate,  would  involve  in 
it  not  absurdity  only,  but  injustice. 

The  precedents  referred  to  in  chancery  cases,  and  in  John- 
son's Chancery  reports,  where  it  was  held,  that  the  lunatic 
need  not  be  made  a  party,  are  very  distinguishable  from  cases 
at  law. 

In  England  and  New  York,  when  the  estate  of  a  lunatic 
is  in  the  custody  of  the  chancery  court,  a  suit  in  that  court 
against  the  lunatic,  is  but  a  suit  against  the  fund.  It  is  a  pe- 
tition to  the  chancery  court,  in  whose  hands  the  fund  is,  to 
pay  the  debt  out  of  that  fund. 

We  think  our  act  of  assembly,  on  the  subject  of  lunatics, 
contains  no  provisions  which  can  change  the  course  of  pro- 
ceeding at  law,  as  fixed  by  the  common  law,  so  as  to  dis- 
pense with  the  necessity  of  instituting  the  suit  against  the 
lunatic  himself. 

We  are  also  of  opinion,  that  the  additional  count  in  ihr 
declaration^  filed  hy  leave  in    thp  circuit    co\irt,  aejainst  the 
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guardian  personally,  constitutes  a  misjoinder.     We  are  of   iRodgcrs 
opinion,  therefore,  upon  both  these  grounds,  without  advert-      EUiulon. 
ing  to  others,  that  the  circuit  court  erred  in  not  arresting  the 
judgment. 

The  judgment  of  the  circuit  court  must  be  reversed,  and 
judgment  given  in  favor  of  the  plaintiff  in  error. 


The  State  vs.  McCann. 

OiiiniNAL  Law.  Praclice— indictment — presentment— pi'osecutor.  It  i»  not 
esaential  that  the  record  »\  o* ,  by  any  order  or  niemorandum,  that  the  indict- 
ment is  founded  upon  the  \  regentment.  If  it  appears  that  there  had  been  a 
preflentment  made  against  the  same  iodivtdoal  for  the  identical  same  offence, 
(brwhich  he  was  indicted,  that  will  be  sufficient  to  show  that  the  indictment 
was  founded  .upon  the  presentment,  and  to  excuse  the  attorney  general  from 
the  obligation  to  mark  a  prosecutor.  Ruled  accordingly,  MtHtnry  vs.  The 
State,  Knoxville,  June  term,  1837,  not  reported 

The  matter  of  this  record  from  the  circuit  court  of  John- 
son, after  the  usual  caption,  is  of  the  following  purport,  and 
stands  in  the  following  order.  1 .  A  memorandum  of  the 
grand  jury's  returning  into  court  a  bill  of  indictment  against 
Michael  McCann,  the  defendant  in  error,  and  James  McCann 
for  obstructing  a  public  road.  2.  A  presentment  purporting 
to  be  made  hj  the  grand  jury  against  the  same  persons  for  the 
same  offence,  signed  by  all  the  grand  jury,  but  not  accompa' 
nied  toith  any  notice  of  record  of  its  having  been  made.  3. 
An  indictment,  purporting  to  have  been  preferred  by  Brab- 
80N,  attorney  general  for  the  first  solicitorial  district,  against 
the  same  persons  for  the  offence  described  in  the  present- 
ment, endorsed — ^'a  true  bill,''  and  signed  by  the  foreman  of 
the  grand  jury,  but  toithout  any  proHcutor  marked  thereon. 
The  foregoing  appears  as  of  November  term,  1836.  4. 
Hien  follows  as  of  March  term,  1837,  an  entry  of  the  ap* 
pearance  of  the  defendant  in  error,  Michael  McCann,  his 
plea  of  not  guilty,  and  a  similiter  on  behalf  of  the  state.  5. 
of  the  same  term,  the  defendant's  recognizance  to  appear  at 
the  next  term.  6.  As  of  July  term,  1837,  an  entry  of  leave 
granted,  on  the  defendant's  motion  for  cause  shown  by  affi- 
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The  State  davit,  to  withdraw  the  plea  of  not  guilty,  and  of  a  rule  to 
McCann.  ghow  causo  why  the  indictment  should  be  quashed,  ^^because 
no  prosecutor  was  marked  on  the  back  thereof;"  argument  of 
the  rule,  judgment  thereon,  that  the  indictment  be  quashed 
and  the  defendant  discharged,  and  appeal  in  error  by  the  at- 
torney general  to  the  supreme  court, — all  in  one  entry. 

Geo.  S.  Yerger,  attorney  general  for  the  state. 

Nelson  and  Luckt  for  the  defendant.  The  record  in 
this  case  shows  that  the  grand  jury  returned  into  court  a  bill 
.of  indictment  against  the  defendant  for  obstructing  a  public 
road.  A  presentment  against  the  defendant  for  the  same 
offence,  is  also  incorporated  into  the  record;  but  the  indict- 
ment does  not  purport  to  be  founded  on  the  presentment,  nor 
does  the  record  show  that  the  grand  jury  returned  the  present- 
ment into  court.  No  prosecutor  is  marked  on  the  indictment, 
which  was  quashed,  on  motion,  in  the  circuit  court. 

The  only  question  presented  in  this  case  is,  swas  it  neces- 
saiy,  upon  this  state  of  facts,  that  a  prosecutor  should  have 
been  marked  upon  the  indictment?  To  show  that  it  was,  we 
rely  upon  the  act  of  1801,  c  30,  and  Chappel  vs..  The  &ale^ 
8  Yer.  170. 

Green,  J.  delivered  the  opinion  of  the  court. 
Jivoe^e.       If  ^3  jg  gQ  indictment  for  obstructing  a  public  road.     The 
only  question  is,  whether  there  should  have  been  a  prosecu- 
tor marked  upon  the  indictment. 

The  record  contains  a  copy  of  the  presentment  against  the 
same  party  for  the  same  offence,  and  if  the  indictment  is 
founded  on  this  presentment,  there  is  no  doubt  but  that  it  is 
properly  prosecuted  without  a  prosecutor  having  been  marked 
thereon.  But  it  is  insisted,  and  so  the  court  below  thought, 
that  there  is  nothing  in  the  record  showing  that  the  indictment 
is  founded  upon  the  presentment. 

This  court,  at  the  last  term,  in  the  case  of  McHenry  vs^ 
The  State^  decided  that  it  is  not  essential  that  the  record 
show  by  any  order  or  memorandum,  that  the  indictment  is 
founded  upon  the  presentment;  but  that  if  it  appear,  that 
there  had  been  a  presentment  made  against  the  same  in- 
jdjyidu^)  for  the  identical  offence  for  which  be  was  ipdicted^ 
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ikiU  wUl  be  sufficient  to  show  that  the  indictment  was  founded  '^^^^  ^^^^'^ 
u|)on  the  presentment,  and  to  excuse  the  attorney  general  McCann. 
from  the  obligation  to  mark  a  prosecutor. 

We  still  adhere  to  that  opinion,  and  therefore  think  the 
court  below  erred  in  quashing  the  indictment  in  this  case. 

Reverse  the  judgment  and  remand  the  cause  for  a  trial  to 
be  had  therein. 


Barkley  v8.  The  State. 

Recognizakce  FiUng  in  court,  effect  of.  The  filing,  in  a  court  of  record,  by 
a  magistrate,  of  a  recognizance,  purporting  to  have  been  taken  before  him, 
makea  it  part  of  the  Court's  proceeding,  aud  conimunicate«  to  itthe  dignity 
and  verity,  which,  by  law,  appertain  to  records. 

Same:  Same — Pleading.  The  verity  of  a  recognizance,  so  filed,  cannot  be 
qoeitioDed  by  the  pica  of  non  est  factum;  and  if  such  plea  be  put  in,  it  is  de- 
morrabte. 

An  indictment  had  been  found  in  the  county  court  of 
Greene  against  Samuel  Barkley,  for  an  assault  and  battery. 
He  and  the  plaintiff  in  error,  William  Barkley,  as  his  bail, 
acknowledged  a  recognizance  before  a  justice  of  Greene,  on 
the  29th  of  August,  1835,  conditioned  for  said  Samuel's  ap- 
pearance in  the  county  court,  to  answer  '^the  complaint  of 
the  state  against  him  for  an  assault  and  bJEittery  as  charged  in 
the  bill  of  indictment,"  &c.  This  recognizance  was  forfeit- 
ed, and  to  the  «ctreyacta«  issued  thereupon,  the  plaintiff  in 
error  appeared,  and  instead  of  pleading  nul  Hel  record,  filed 
the  plea  of  non  eat  factum,  to  which  the  attorney  general  de- 
murred. The  county  court  sustained  the  demurrer,  and  gave 
judgment  for  the  penalty.  The  plaintiff  in  error  appealed  to 
the  circuit  court  of  Greene,  where,  at  the  March  term, 
1837,  the  judgment  of  the  county  court  was  affirmed,  from 
which  judgment  of  affirmance  this  appeal  in  error  was  prose- 
cuted. 

The  question  was,  whether  when  a  recognizance  is  taken 
hj  a  justice  and  returned  into  a  court  of  record,  it  becomes 
so  invested  with  the  qualities  of  a  record,  as  that  its  verity 
can  only  be  assailed  by  the  plea  of  ntU  tiel  record^ 
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Barkiey  Georoe  S.  Yeroer,  at tomej  general  foF  the  State. 

The  Slate.        Arnold,  for  the  plaintifT  in  erroF. 

Reese,  J.  delivered  the  opinioD  of  the  court. 
June  11.  A  justice  of  the  peace  filed  in  the  county  court  a  recogni- 
zance taken  before  him,  of  the  piaintifT  in  error,  and  n  cer- 
tain Samuel  L.  Barclay,  for  the  appearance  of  the  latter  in 
said  court,  to  answer  a  criminal  charge.  A  forfeiture  having 
been  taken  thereon,  the  plaintiff  in  error,  on  the  return  of  a 
scire  facias,  filed  a  plea  of  non  est  factum,  or  that  he  had 
not  entered  into  the  recognizance.  To  this  plea  was  filed  a 
demurrer.  The  county  court  sustained  the  demurrer,  and 
their  judgment  was  affirmed  by  the  circuit  court.  And  the 
only  question  now  is,  whether  this  plea  was  a  legal  and  pro- 
per defence.^ 

We  are  satisfied  that  it  was  not.  A  recognizance,  it  is 
well  settled,  when  taken  before  a  magistrate  and  filed  in  a 
court  of  record,  becomes  a  part  of  the  record  of  the  pro- 
ceeding in  that  court,  and  may  claim  the  dignity  and  verity 
which  by  law  appertain  to  records.  The  plea  in  question 
therefore  cannot  avail  the  party. 

The  argument  of  inconvenience,  arising  firom  the  number 
or  the  supposed  character  and  qualifications  of  the  magistracy 
having  the  power  to  take  a  recognizance,  which  has  been  ad- 
dressed to  us,  might  have  some  weight,  it  may  be,  if  ad* 
dressed  to  the  legislative  department.  But  impositions  of 
the  kind  alluded  to,  can  very  seldom  have  occurred.  And 
perhaps  the  inconvenience  would  be  on  the  other  side,  if 
parties  were  permitted  to  yield  to  the  strong  temptation  of 
extricating  themselves  from  impending  difficulty,  by  denying 
the  verity  of  the  recognizance,  when  the  death  or  removal 
of  the  magistrate,  or  other  circumstances  might  favor  their 
success.  Be  that  as  it  may,  a  recognizance  filed  becomes  a 
record,  and  its  verity  cannot  be  questioned  in  the  mode  in 
this  case  attempted. 

Let  the  judgment  be  affirmed. 


JUNE  TERM   1838.  ^^ 


Crockett  vs.  Crockett. 

EvnJBNCE.  Subserihing  wiinenet.  At  common  law,  all  the  subscribing  wit- 
nesses need  not  be  called,  anlessit  first  appear  that  the  instrument  produced 
labors  under  doubt  and  suspicion,  1  Starkie's  Ev.  320;  2  Id.  923,  6  Am. 
from  2  Loud.  Ed. 

SiME.  Proof  of  triU—devisavit  vtl  non.  The  act  of  1789,  c  23,  going  upon 
the  principle  that  the  issue — devitavtt  vel  non? — implies  doubt  and  suspicioui 
requires  the  party  in  the  first  instance,  to  call  all  the  living  witnesses  within 
the  jurisdiction  of  the  court;  and  that  is  the  onlj  change  the  act  has  made  on 
the  common  law. 

Same.  HandwrUing.  But  if  the  witnesses  reside  out  of  the  jurisdiction  of  the 
court,  proof  of  their  handwriting  is  admissible,  as  it  is  at  common  law,  1 
Stark.  Ev.  325;  2  Dev.  &  Bat.  311. 

Same.  Practice,  The  fact  that  the  witnesses  do  reside  out  of  the  jurisdiction 
of  the  court  may  be  shown  by  any  evidence  tending  to  prove  it.  The  produc- 
tion of  a  subpoena  returned,  "not  to  be  found,**  is  not  necessary. 

Same.  Abis  ett  inventuM.  The  proposition  in  McDonald  vs.  McDonald,  5 
Terger,  307,  recognized — ^That  the  proper  officer's  return  on  the  subpoena  for 
the  witnesses,  "not  to  be  found,'*  is  sufficient  evidence  of  their  being  out  of 
the  jurisdiction  to  let  in  handwriting.  But  if  the  return  show  that  the  wit- 
nesses are  within  the  jurisdiction  of  the  court,  the  secondary  proof  is  inadmis- 
sible. 

At  November  session  of  the  county  court  of  Sullivan, 
1835,  a  paper  purporting  to  be  the  last  will  and  testament  •f 
Andrew  Crockett  was  produced  for  probate  by  the  executrix. 
It  was  contested,  and  an  issue  derisavit  vel  non  was  made  up, 
and  a  transcript  of  the  record  and  the  original  paper  were  cer- 
tified into  the  circuit  court  of  the  county,  for  the  trial  of  the 
issue  there.  On  the  trial  at  April  term,  1838,  before  Powell, 
Judge  of  the  first  circuit,  and  a  jury  of  Sullivan,  John 
Feathers,  one  of  the  subscribing  witnesses  testified,  '^that  he 
was  sent  for  on  the  26th  of  July,  1830,  to  go  to  the  house  of 
the  testator,  and  when  he  went,  he  found  Thomas  Cawood 
there;  that  Cawood  had  written  the  paper  now  in  contest; 
diat  the  testator  signed  it,  and  acknowledged  it  to  be  his  last 
will  and  testament;  and  he  and  Cawood  witnessed  it  in  the 
presence  of,  and  at  the  request  of  the  testator;  that  the 
paper  produced  in  evidence,  in  this  cause,  is  the  same  which 
he  and  Cawood  witnessed;  that  it  was  sealed  up  and  given  to 
him  to  keep;  and  that  Thomas  Cawood,  in  1832  or  1833, 
removed  to  the  state  of  Illinois." 

His  Honor   instructed   tho    jury  ihal   if  they  believed  this 
testimony,  ii  was  sufficioni  to  Hlspons'^  ^vlth  the  production  of 
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Crockett. 


Cawood,  and  that  so  far  as  this  objectioD  was  conceroedf 
they  should  establish  the  will. .  The  jury  found  that  the 
paper  offered  for  probate  was  the  last  will  and  testament  of  tfale 
deceased;  and  anew  trial  having  been  refused,  the  caveators 
Appealed  in  error. 

The  act  of  1789,  c  23,  provides  that  in  case  a  written  will 
with  witnesses  be  contested,  it  shall  be  proved  by  all  the 
living  witnesses,  if  to  be  found,  and  by  such  other  persons  as 
may  be  produced  to  its  support. 

Arnold,  for  the  plaintiff  in  error,  insisted  that  no  evidence 
was  admissible  of  the  fact  that  a  witness  was  Hot  to  be  found, 
but  a  return  to  that  effect  upon  process  of  subpcena;  or  proof 
of  his  death;  or  that  he  had  been  sought  for  in  the  place 
whither  he  was  known  to  have  removed,  and  could  not  be 
found.  And  that  to  render  the  latter  proof  competent,  the 
return  of  wm  est  inventus  to  a  process  issued  within  the  State, 
at  least  to  the  place  of  his  former  residence,  was  indispen> 
sable. 

T.  A.  B.  Nelson,  for  the  defendant  in  error,  contended 
Aat  evidence  of  the  absence  of  the  witness  from  the  state,  or 
of  his  being  a  citizen  of  another  state,  at  the  time  the  paper 
was  offered  for  probate,  is  sufficient  proof  that  the  witness  is 
not  to  be  found,  and  would  let  in  testimony  of  his  hand* 
writing.  He  cited  5  Yerger,  307,  McDonald  vs.  McDonald; 
2  Carolina  Law  Repository,  Wright  vs.  Wright^  and  1 
Stark.  Ev.  328. 


June  11.       Rkese,  J.  delivered  the  opinion  of  the  court. 

One  of  the  attesting  witnesses  to  the  paper  produced  io' 
this  case  for  probate  as  a  will,  upon  the  issue  of  devisavit  rel 
turn,  resided  within  the  state  of  Illinois, — and  the  question  is 
— ^whether  the  circuit  court  erred  in  receiving  evidence  of 
his  handwriting?  The  act  of  1789,  c  23,  requires  that  all  the 
attesting  witnesses,  if  living,  shall  be  produced  upon  the  triaJ 
of  such  issue,  if  to  be  found. 

This  court,  in  a  case  reported  in  5  Yerger's  Rep.  307,* 
decided  that  the  return  of  a  subpoena  by  the  proper  officer, 
*'that  the  witness  could^not  be  found,"  was  a  sufficient  com- 


*  McDonald  vs.  McDonald. 
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pliance  with  the  act  of  Assembly.     This  is  to  be  understood     ^'^^ 
«s  applying  to  a  case,  where  the  witness  was  not  shown  to  be,     C«>ekett. 
or  to  have  a  residence  in  any  other  county  within   the  state. 
We  do  not  understand,  that  if,  at  the  trial,  it  be  established 
by  proof,  that  the  witness  is  resident  in  another  state,  or  in  a 
foreign  country,  and  so  without  the  jurisdiction  of  the  court, 
the  issuance  of  a  subpoena  and  the  return  of  an  officer  are 
necessary.     The  only  change  produced  in  the  coninoon  law, 
by  the  act  of  1789,  c  23,  is  the  requirement  of  all  the  living 
witnesses  to  be  found  within  the  jurisdiction  of  the  court. 
When  the  attesting  witnesses  to  a  deed,  will  or  other  instru- 
ment, reside  without  the  jurisdiction  of  the  court  in  another 
state  or  foreign  country,  the   secondary  proof  of  handwriting 
is  admissible.     To  transmit  original  documents  from  Maine 
to  Louisiana,   or  from  Tennessee  to  Calcutta,  documents,  in 
which,  frequently  others,  besides  the  parties  litigant,  may  be 
deeply  interested,  for  the  purpose  of  being  proved  by  attest- 
ing witnesses,   aside  from   the  delay   inconsistent   with   tbe 
speedy  decision  of  causes,  would  so  imperil  the  loss  of  the 
instruments   themselves,  that  such  a  practice   would   not   be 
tolerated.     This  is  determined  in  the   case  of  Stump  vt. 
Hughes^  6    Haywood,  93,  where   the  case  in  1  Ten.  Rep. 
487,  is  expressly  referred  to  and  overruled.     And  this  princi- 
ple is  sustained  by  the  English  courts  and  by  almost  all  those 
of  the  United  States.     We  feel  satisfied  that   the  judgment 

of  the  circuit  court  was  correct. 

Let  the  Judgment  be  affirmed. 

1.  HffTK.  See  ttttmerous  cues  which  hftte  been  deci(^ed  ap6n  the  rale  otitti 
cMnmoD  Isvr,  reqairini^  the  frh>daction  of  stib«ef}bhi^  frttMMei  to  ^f€  «il  in- 
•tromeikt,  and  the  exeeptiooi  to  it  colle<ited  and  datsed  by  Mf .  Day  in  hi»  tfote  iO 
OsO  TB.  Dwnmiif ,  5  Esp.  C.  IB,  and  4  East,  69,  and  by  Mr.  GrecmlMif,  in  ^  dofiT 
(o  WMtHmore  ts.  Brooks,  1  Greenleaf,  57;  and  by  Mr.  JobiiflOtI  in  a  nOt«  ia 
Sbihy  ▼■.  Champlain,  4  John.  Rep,  667.  To  which  may  be  added,  Eaton  Tt. 
Camp6eU,  7  Pick.  10,  that  it  is  nnnecewary  to  produce  a  subscribing  witness, 
when  the  proof  of  a  deed  is  by  an  {office  copy;  Henry  vs.  BUhof,  2  Wendell, 
S75,  affirming  the  genera]  rule  and  admitting  the  exception  founded  on  the  im- 
possibility of  producing  the  subscribing  witness,  and  deciding  that  where  there 
were  witnesses  who  subscribed  at  the  time  of  the  execution,  the  testimony  of 
one  who  subscribed  afterwards  cannot  be  received;  Lu$h  vs.  Drew,  4  Wendell, 
admitting  the  exception  founded  on  the  death  of  subscribing  witnesses,  and  their 
being  beyond  the  jurisdiction;  Jackson  vs.  Chamherlain,^  Wendell,  69D, 
that  the  absence  of  subscribing  witnesses  is  sufficiently  accounted  for  to  let 
'ft  proof  of  handwriting,  by  proof  that  one  of  them  had  removed  from  the  State 
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Crockett 

V. 

Crockett. 


thirty  years  before  the  trial,  and  that  the  others  had  not  been  heard  of  for  thirty ' 
seven  years;  Bell  vs.  Cowgell,  1  Ashniead,  7,  that  where  a  subscribing  witness 
becomes  incompetent  by  becoming  special  bail  for  the  defendant,  his  handwriting 
may  be  proved;  Jackson  vs.  Vailf  3  Wendell,  125,  that  the  contents  of  a  lost 
deed  may  be  proved  by  parol,  but  not  if  the  party  know  who  were  the  subscn- 
bing  witnesses;  Jones  vs.  CorpriUo.  1  Blackford,  47,  that  if  the  attesting  wit- 
ness to  a  bond  should  reside  in  another  state,  it  will  be  received  in  evidence  on 
proof  of  their  handwriting;  and  J^org^an  vs.  Morgan^  23  l!lng.  Com.  Law,  R. 
306,  that  where,  after  sufficient  euquiry,  an  attesting  witness  cannot  be  found,  his 
handwriting  may  be  proved,  though  a  letter,  not  disclosing  his  retreat,  had 
been  received  from  him  a  few  days  before  the  trial. 

See  also  Fox  vs.  Reil^  3  J.  R.  470,  where,  the  distinction  between  special 
and  simple  contracts,  as  to  this  doctrine,  is  considered  by  Kent  C.  J. 

2.  The  act  of  1831,  c  90,  \  10,  provides  "that  where  all  the  subscribing  wit- 
nesses to  a  deed,  or  other  instrument  are  dead,  or  reside  beyond  the  limits  of 
this  state,  it  may  be  proved  by  any  two  persons  acquainted  with  the  handwriting 
of  the  person  who  executed  the  same,  which  facts,  together  with  the  probate, 
•hall  be  certified  on  said  deed;  and  when  all  the  subscribing  witnesses  are  dead, 
except  one,  or  all  reside  out  of  the  state  except  one,  said  witness  may  prove  the 
execution  of  the  deed,  provided,  the  handwriting  of  the  other  witness  or  wit' 
nesses,  be  proved  by  some  other  person." 

3.  \n  BetheU  vs.  Moore,  2  Dev.  &  Bat.  311,  the  supreme  court  of  North 
Carolina  decided  that  evidence  of  the  handwriting  of  attesting  witnesses  to  a 
will  was  admissible  upon  proof  that  they  all  resided  beyond  the  limits  of  the 
state.  They  said  that  the  expression  "if  to  be  found"  is  not  to  be  construed 
literally.  It  admits  of  exceptions,  where  the  witnesses  arc  incompetent,  or  their 
attendence  cannot  be  compelled.  The  reason  in  such  cases  is  the  same  as  if  the 
witnesses  wera  dead.  The  provision  of  the  statute  is  but  an  adoption  of  the 
rule  previously  existing  in  England,  upon  the  probate  of  a  will  upon  an  issue 
out  of  chancery,  on  which  it  is  necessary  to  examine  all  of  the  witnesses,  because 
the  heir  is  considered  as  having  a  right  to  his  ancestor's  testable  capacity  and 
intention,  from  every  one  of  those  whom  the  statute  calls  around  the  testator, 
as  guards  against  fraud  on  him,  and  imposition  on  those  who  would  legally  suc- 
ceed to  his  estate.  But  several  exceptions  have  been  established.  The  insanity 
of  one  of  the  witnessess  excuses  the  non-production  of  him,  Bemeti  vs.  Taylor, 
9.  Ves.  382.  So  if  the  witness  be  abroad,  or  otherwise  not  amenable  to  the  ju* 
risdiction  of  the  court.  Carrington  vs.  Payne,  5  Ves.  404,  and  fVood  vs. 
Slade,  8  Price,  613,  in  3  Eng.  Exchq.  R.  478;  Hampton  vs.  Garland,  2  Hay- 
wood, 147;  CroweU  vs.  Kirk,  3  Dev.  R.  355.  To  these  authorities  cited  by 
the  court,  add  Powell  vs.  Cleaver,  2  Bro.  C.  C.  504;  Filxherbert  vs.  Fitzher- 
htrtf  4  Bro.  C.  C.  231,  where,  upon  a  bill  to  establish  a  will,  infants  being  con- 
cerned, it  was  said  by  the  Master  of  the  Rolls  there  roust  be  a  commission  to 
cxauine  an  absent  witness. 
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The  State  vb.  Smith. 

GlMiKO.  fVhat  it  is.  Gaming  is  betting  or  wagering  upon  the  event  of  any 
proposed  course  of  action  or  coutestf  and  then  commencing  and  proBecuting 
the  proposed  coarse  of  action  or  contest  in  consequence  of  the  bet  or  wager 
with  a  view  to  produce  the  event,  and  determine  the  bet  or  wager. 

But  an  election  is  not  commenced  and  prosecuted  with  any  such  view;  therefore 
to  bet  on  an  election  is  not  gaming. 

Same.  Power  of  grand  jury,  ^ow  the  power  of  a  grand  jury  to  send  for  wit- 
nesses by  the  act  of  1824,  c  5,  (  2,  extends  not  beyond  the  case  of  gaming. 

PRESENTMEirr— -Indictment.  It  follows  that  a  presentment  for  betting  on  an 
election,  founded  on  the  testimony  uf  a  witness  sworn  to  testify  of  unlawful 
gaming,  is  void.  And  an  indictment  founded  on  such  presentment  cannot  be 
preferred  without  a  prosecutor  marked  thereon, — the  act  of  1817,  c61,  $4. 
ooJy  declaring  that  indictments  tor  gaming'  may  be  preferred  without  a  prose- 
cutor being  marked  ihereon. 

The  record  shows  that  on  Thursday,  the  Sth  of  August, 
1837,  the  grand  jury  of  Sullivan  came  into  open  court  and 
demanded  subpoenas  for  certain  witnesses,  among  whom  was 
David  Shaver;  that  the  subpcenas  were  ordered,  issued, 
placed  in  the  hands  of  the  sheriff  and  returned  executed  on 
Shaver  and  others;  that  he  and  the  others  appeared  in  court 
were  sworn  and  sent  to  the  jury  "to  testify  of  their  know- 
ledge of  unlawful  gaming  done  in  Sullivan  county  in  the  last 
six  months;"  that  on  the  11th  of  August,  the  grand  jury 
came  into  open  court  with  a  bill  of  indictment  against  Daniel 
Smith,  for  belling  on  an  eleclion^  endorsed  a  true  bill, 
signed  by  their  foreman  and  accompanied  with  a  presentment 
00  which  said  indictment  was  founded.  The  presentment 
concluded  as  follows — "Founded  on  the  evidence  of  David 
Shaver,  a  witness  sent  for  by  the  grand  jury,  and  who  was 
sworn  in  open  court,  and  sent  to  the  grand  jury  to  testify  as 
to  his  knowledge  of  unlawful  gaming  in  Sullivan  county." 
Upon  the  indictment  was  endorsed  the  following — "Founded 
on  a  presentment  of  the  grand  jury  at  August  term  of  the 
circuit  court,  1837.  A  true  bill.  II.  Netherland,  foreman 
of  the  grand  jury."  But  no  prosecutor  was  marked  on  the 
indictment. 

At  December  term,  1837,  the  defendant  appeared  and 
pleaded  in  proper  person,  that  the  presentment  upon  which 
laid  indictment  is  founded,  was  made  by  the  grand  jiu'y  not 
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The  Stale  yp^p  jheif  qh^j,  knowledge,  or  that  of  any  of  their  body,  but 
Smith.  upon  the  informati(iPf  as  said  presentment  recites,  of  David 
Shaver,  a  witness  sent  for  by  the  grand  jury,  and  this,  &c,; 
wherefore  he  prayed  judgment  of  the  said  indictment,  and 
that  the  same  be  quashed."  To  this  plea  the  attorney  gen* 
era!,  Brabson,  demurred. 

On  argument  of  the  demurrer  before  bis  Honor  Judge 
Powell,  he  overruled  it,  and  discharged  the  defendant, — 
from  which  judgment  the  attorney  general  appealed  in  error. 

Green,  J.  delivered  the  opinion  of  the  court. 

Upon  this  indictment  for  betting  on  an  election,  no  prose* 
cutor  was  marked.  It  was  founded  upon  a  presentment,  made 
upon  the  evidence  of  Peter  Shaver,  a  witness  sent  for  by  the 
grand  jury,  and  sworn  in  court,  and  sent  to  them  to  testify  of 
unhwfbl  gaming. 

The  defendant  pleaded  in  abatement  that  the  presentment 
was  not  found  upon  the  knowledge  of  the  grand  jury, — ^but 
upon  the  information  of  a  witness  not  of  their  body,  sworn 
and  sent  to  them.  To  this  plea  the  attorney  general  demur- 
red, but  the  court  overruled  the  demurrer,  and  ordered  that 
the  defendant  be  discharged.  From  this  judgment  the  attor- 
ney general  appealed  to  this  court. 
'  By  the  act  of  1834,  c  5,  §  2,  grand  juries  are  authorised 
to  send  for  witnesses  to  give  evidence  of  unlawfiil  gaming,  and 
such  witnesses  are  required  to  give  evidence  of  any  ofieoee 
that  may  be  known  to  them,  against  the  statutes  to  suppress 
gaming. 

By  the  act  of  1823,  c25,  §  2,  betting  on  an  election  is 
declared  to  be  a  misdemeanor,  and  the  persons  guilty  thereof 
are  subject  to  punishment  as  in  cases  of  betting  on  any  games 
of  haEard  by  the  laws  then  in  force. 

The  first  question  is,  were  the  grand  jury  authorised  to 
send  for  witnesses  to  give  evidence  against  persons  for  betting 
oil  an  election.^  The  power  of  the  grand  jury  to  send  for 
witnessess,  is  created  by  the  act  of  1824,  above  referred  to, 
and  is  not  made  to  extend  beyond  the  ease  of  gaming.  If, 
Hl«B,  betting  on  an  election  be  not  gaming,  they  were  no^ 
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authorised  to  send  for  the  witness  Shaver,  or  to  find  a  present-    '^^'^  .^**^'' 
ment  upon  his  evidence.  Smith. 

Any  contest,  or  course  of  action  commenced  and  prose* 
cuted  in  consequence  of  a  bet  or  wager,  and  with  a  view  to 
determine  the  bet  or  wager,  upon  the  event  of  such  contest 
or  course  of  action,  is  gaming.  Thus,  in  1  Wilson's  Rep. 
part  3,  p.  309,  it  is  decided,  that  horse  racing  is  gaming 
within  the  Statute  of  Anne,  being  within  the  words  ^'other 
game  or  games.  So  also  (same  book,  part  2,  folio  36)  in 
the  case  of  Lynall  vs.  Longbothom^  it  is  held,  that  a  foot 
race  against  time  is  a  game  within  the  statute.  But  in  that 
case  it  did  not  appear  that  Clark,  the  man  who  was  alledged 
to  have  run  against  time,  knew  of  the  bet,  or  participated  in 
it,  or  was  running  against  time.  ^^Clark  might,"  say  the 
judges,  ^*run  for  his  diversion,"  in  which  case  he  could  not 
be  said  to  plajr  at  the  game  called  foot-race,  and  a  bet  upon 
his  running  would  not  be  within  the  statutes  against  gaming. 

These  cases  make  it  very  clear,  that  to  constitute  gaming, 
there  must  not  only  be  a  betting  upon  the  determination  of  an 
event,  but  the  course  of  action  to  bring  about  such  event, 
must  have  been  originated  and  commenced  with  a  view  to  de- 
termine the  bet. 

This  is  not  the  case  in  elections,  and  therefore  a  bet  upon 
an  election  is  not  gaming  within  our  statute. 

It  is  probable  that  if  two  persons  were  to  become  candi- 
dates in  consequence  of  a  bet,  the  one  would  get  more  votes 
than  the  other.  This  would,  within  the  authorities,  consti- 
tute it  a  game,  and  then  all  other  bets  upon  that  Section 
would  be  gaming.  But  that  was  not  the  case  here.  The 
contest  which  was  determined  by  the  election  upon  which 
lUs  bet  was  made,  had  no  reference  to  the  bet,  nor  does  it 
appear  the  candidates  knew  it  was  pending. 

In  this  view  of  the  case,  we  are  of  opinion  the  grand  jury 
had  no  right  to  send  for  the  witness,  nor,  after  he  was  befofe 
them,  to  find  this  presentment  on  his  evidence.  By  the  act 
of  1817,  c  61,  §  4,  it  is  declared  that  indictments  for  gam- 
ing may  be  preferred  without  a  prosecutor  bemg  marked 
thereon.     But  this  act  does  not  authorise  this  iodictmefit  to 
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TheSute     [^^  ^q  prosecuted,  because  it  has  been  shown  that  H  was  not 
Smith.       au  indictment  for  gaming. 

As  therefore  this  is  not  an  indictment  for  gaming^  and  as 

the  presentment  is  void,  it'  is  indispensable  that  a  prosecutor 

*  should  have  been  marked  upon  the  indictment,  and  this  not 

having  been  done,  the  demurrer  to  the  plea  of  (he  defendant 

tvas  properly  overruled. 

Affirm  the  judgment. 


Horn  t;^.  Childress. 

Entrv.  Jfoiice  to  occupant — leaver  of  notice — estoppel.  If,  withoat  the  no- 
tice required  by  the  act  of  1824,  c  22,  \  6,  an  entry  be  made,  includjog*,  in  part, 
land  occQpied  and  cultivated  by  another,  the  entry  aud  grant  thereupon  ob- 
tained are  void  pro  tanto,  Aud,  if  the  occupant,  after  the  making  of  such 
entry,  agree  that  it  may  be  surveyed,  on  condition  that  the  enterer,  after  ob- 
taining  a  grant,  convey  to  him,  the  land  cultivated  by  him,  he  does  not, 
thereby,  wave  the  notice,  nor  is  he  estopped  to  insist  that  the  entry  and 
grant  are  void. 

SAiME.  What  is  a  waver.  This  case  distinguished  from  Wilson  vs.  Hudson, 
8  Yer.  398,  where  the  occupant  was  present  when  the  entry  was  made,  and 
consented  thereto.  On  the  point  of  the  partial  ravalidity  of  the  entry  and 
grant.  Den  vs.  Jfixon,  10  Yer.  518,  recognised.  And  see  Daf\forth  v».  Wear, 
6  Cond.  R.  722;  2  Peter?,  236, 

In  1782,  North  Carolina  granted  to  Thomas  Ramsay  500 
acres  of  land,  and  in  1791,  to  Valentine  Pope,  300  acres, 
in  Sullivan  county,  which  tracts  were  supposed,  for  a  long 
time,  to  be  bounded,  on  one  side,  by  a  common  line.  Chil* 
dress,  thinking  that  he  had  discovered  a  parcel  of  land  lying 
between  them,    not  covered  by  either,  made   an  entry   of 
twenty-two  acres  of  it,  on  the  4th  of  March,  1826,  as  va- 
cant and  unappropriated.     When  he  came  to  survey  his  en- 
try, on  the  3d  of  August,   1826,  he  found  part  of  it  in  the 
occupation  of  one  ft!oody,  who  claimed  in  right  of  his  wife, 
sole  heiress  of  the  grantee  Pope,  and  as  purchaser  of  the 
tract  granted  to  Ramsey.     The   surveyor  refused  to   run 
through  Moody's  close  without  his  consent,  to  obtain  which 
Childress  promised,  that  when  he  should  procure  his  grant, 
be  would  convey  to  him  whatever  part  of  his  enclosure  it 
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migbi  embrace^  Moody  thereupoo  permitted  the  survey  to  ^^"^ 
proceed  and  be  completed.  In  i  829,  Moody  and  his  wife  Children, 
conveyed  to  one  Gains  one  hundred  acres,  part  of  the  tract 
granted  to  Pope,  including  some  portion  of  Childress'  entry; 
and  in  the  same  year,  they  conveyed  fifteen  acres  and  a  quar- 
ter, part  of  the  tract  granted  to  Ramsey,  and  including  also 
another  portion  of  the  entry  of  Childress.  Horn  took  pos- 
session of  the  parcel  conveyed  to  him;  and  Childress,  having 
procured  a  grant  for  the  twenty-two  acres,  dated  September 
16,  1833,  commenced  this  ejectment,  on  the  20th  May, 
1834,  against  Horn's  tenant.  The  action  was  tried  at  Au- 
gust term,  1837,  before  Judge  Scott,  of  the  2d,  sitting  for 
Judge  Powell,  of  the  1st  circuit,  and  a  jury  of  Sullivan. 

The  counsel  for  Horn  requested  the  court  to  charge  the 
jury,  that  the  lessor  of  the  plaintiff  could  not  recover  because 
his  entry  and  grant  for  the  twenty-two  acres  were  void  for 
want  of  thirty  days  notice  to  the  occupant,  as  required  by 
the  act  of  1824,  c  22,  §  6.  His  Honor  refused  so  to  charge, 
but  instructed  the  jury,  that  if  notice  were  required,  it  need 
oot  be  expressly  proved,  but  might  be  inferred,  nor  was  it 
necessary,  that  it  should  be  written  notice;  and  furthermore, 
that  notice  might  be  waved,  and  if  Moody  suiSered  the  kssor 
of  the  plaintiff  to  run  through  his  fields,  it  was  a  waver  of 
the  notice  required. 

The  jury  found  for  the  plaintiff,  and  the  defendant's  motion 
for  a  new  trial  having  been  overruled,  he  appealed  in  error. 

Green  J.  delivered  the  opinion  of  the  court. 

In  this  case,  Horn,  who  was  defendant  below,  claims  the 
land  under  Moody,  from  whom  he  purchased.  Moody  was 
in  possession  of,  and  cultivated,  a  small  part  of  the  land  in- 
cluded in  Childress'  entry  and  grant,  at  the  time  Childress' 
entry  was  made,  and  no  notice  was  given  to  him,  by  Chil- 
dress, of  his  intention  to  enter  the  same,  as  is  required  by 
the  act  of  1824,  c  22,  §  6.  After  the  entry  of  Childress 
bad  been  made,  and  when  it  was  being  surveyed,  the  survey- 
or refused  to  run  through  the  part  in  the  occupation  of  Moody, 
unless  with  Moody's  consent.  Childress  then  applied  to 
Moody  for  permission  to  run  through  his  field,  promising  that 
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^^°™  when  be  should  get  his  grant,  he  would  convey  the  field  back 
ChiidreM.  jq  Moody,  On  his  paying  his  proportion  of  the  fees.  Upon 
this  condition,  Moody  permitted  him  to  run  through  the  field. 
The  conveyance  was  not  made  as  promised. 

The  defendant  insisted,  that,  as  no  notice  had  been  giv^ii 
as  directed,  by  the  act  of  1824,  c  23,  §  6,  the  entry  and 
grant  of  tbe  lessor  of  the  plaintiff  were  void.  But  the  coffft 
charged  tlie  jury — "That  notice  need  not  be  expressly  proved, 
but  might  be  inferred,  nor  was  it  necessary  that  it  should  be 
written  notice;  and  furthermore,  that  notice  might  be  waved, 
and  if  Moody  suffered  the  plaintiff  to  run  through  the  ISdd^ 
it  was  a  waver  of  the  notice  required." 

Tt  is  true,  as  his  Honor  stated  to  the  jury,  chat  the  notice^ 
required  by  the  statute,  may  be  waved «  So  this  court  held, 
in  the  case  of  Wilson  vs.  Hudson^  8  Ter.  408,  where  it  is 
decided,  that  if  a  party,  who  is  in  the  possession  and  ciM- 
vation  of  land,  advise  another  to  enter  it,  and  is  present  wbeff 
the  entry  is  made,  consenting  that  it  should  be  done,  he  shall 
be  held  to  have  waved  his  right  to  the  thirty  days  notice,  re- 
quired by  the  act  of  1824.  But,  in  the  present  case,  there 
was  no  assent,  given  by  Moody,  that  Childress  should  make 
the  entry,  nor  does  it  appear  he  knew  any  thing  of  the  elatm 
of  Childress,  until  the  survey  was  being  made.  It  is,  tber^^ 
fore,  not  within  the  principle  of  the  carse  of  Wilson  vs. 
Hadson. 

The  agreement  of  Moody,  after  tbe  entry  had  been  made^ 
that  the  surveyor  might  run  through  his  field,  cannot  be  re- 
garded as  a  waver  of  the  notice,  that  should  have  been  given 
him  long  before  that  time.  This  agreement  bad,  in  fact,  no 
reference  to  the  previous  action  of  Childress,  but  was  nurfe 
upon  his  promise  to  convey  the  land,  included  in  thefieM,  to 
Moody,  when  he  should  get  a  grant;  and  the  question  b, 
whether  Moody  is  estopped,  by  this  agreement,  to  insist  that 
the  entry  and  grant  of  Childress  are  void  for  want  of  the  no- 
tice.^ We  think  he  is  not.  The  agreement  would  have 
been,  in  effect,  a  verbal  sale  of  his  land,  or  his  occupant 
right  to  it,  if  Childress  had  contracted  to  retain  the  title  ii» 
himself  and  make  compensation  to  Moody,  and  would  haire 
been  withrn  the  statute  of  frauds,  as  in  the  case  of  J¥Tciki>f  vs. 
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Lytkj  4  Yer.  456.  But  be  did  not  consent  to  part  with  the  ^^"^ 
land.  He  only  agreed,  that  the  tide  might  pass  into  Chil-  Children, 
dress,  to  be  revested  in  himself.  If  this  agreement  does  not 
l>iDd  Childress  to  convey  the  land  to  Moody,  according  to 
bis  promise,  surely  it  would  be  the  greatest  injostice,  to  say 
that  it  should  estop  Moody  to  insist,  that  the  entry  and  grant 
are  void  for  want  of  the  notice.  Although,  therefore,  the 
entry  and  grant  of  Childress  are  void,  by  the  express  provi* 
sions  of  the  statute,  yet,  as  this  court  decided  in  Den  vs. 
JVuron,  10  Yer.  518,  the  last  term  at  Nashville,  it  is  void 
pro  tanto  only.  It  is  valid,  except  as  to  the  land  which  was 
unlawfully  included. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
for  another  trial,  to  be  had  therein. 

Note.  Acquieteenee — teaver.  It  is  frequeDtly  said,  in  the  books,  that  rig^hto 
are  lost  by  acquiescence  Jind  waver.  A  brief  essay  upon  this  point,  methodis- 
ing what  is  to  be  found  in  the  authorities,  would  be  an  acceptable  present  to 
the  profession. — For  the  present,  see  the  doctrine  relative  to  this  subject,  stated 
10  2  Merirare,  335,  336,  by  Sir  John  Leath  in  argilment,  and  338,  by  Sir  WU- 
fiun  Grant.  The  circumstances  of  acquiescence  may  justify  the  inference  of  an 
express^greeraent,  or  may  amount  to  a  waiver.  But  they  can  have  neither  of 
these  effects  where  the  party  was  ignorant  of  his  rights,  or  was  laboring  mddr' 
a  mistake.    See  Baowv*t  Notes,  Book  A .  56,  M  M. 
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Beets  v$.  The  State. 

HpanCTOB.  Degrees  qf  guUi.  If  a  partv  be  enfraged  in  an  anlawfal  act,  a^d 
another,  though  without  concert,  assist  him,  and  actually  perpetrate  the  nii«- 
obief,  the  first  party  is  responsible  fur  whatever  result  he  himself  intended*  as 

t  though  he  bad  been  the  sole  perpetrator. 

Same.  Abettor.  And  the  degree  of  the  abcitor'b  guilt  will  depend  on  the  in- 
tent with  which  be  acted. 

Same.  Authoritiea — Distinction*.  The  rules  as  to  the  diflferent  degrees  of 
bomicide  of  which  several  persons,  present  at  the  act,  may  be  guilty,  stated  in 
1  Russell,  398,  Am.  EJ.,  1  Hale  c  34 — the  three  last  paragraphs — I  Hawk,  c 
31,  {35,  and  the  distinctions  taken  in  the  latter  book  from  J  40  to  (  50incIiitiT-e, 

I  -  recognized. 

Etidcnce.  Dying  declaraiiona.  It  is  error  to  admit  as  evidence  to  the  jury 
a  copy  of  dying  declarations,  taken  down,  in  writing,  by  the  examining  ma- 
gistrate, though  such  declarations  would  have  been  evidence,  had  they  been 

,   ippora  to  by  the  magistrate. 

Same.  Same — secondary.  The  written  statement,  taken  by  the  magistrate* 
would  be  admissible,  as  secondary  evidence,  if  the  magistrate  swear  that  he 
cannot  recollect  the  statement  of  the  deceased.  The  rule  stated  in  Peck*i 
Rep.  118,  approved. 

The  grand  jury,  at  May  term,  1838,  of  the  circuit  court 
of  Grainger,  indicted  James  Beets,  George  Beets  and  Da- 
vid Reed  of  murder  in  the  first  degree,  committed  upon  the 
body  of  Samuel  Rayle,  on  the  20ih  of  January,  1S38. — 
Two  of  the  defendants,  Joseph  and  George  Beets,  pleaded 
net  guilty  and  were  put  upon  trial  on  the  18th  and  19th  of 
May,  1838,  before  Anderson,  Judge  of  the  12th  circuit  and 
a  jury  of  Grainger.  Tiie  Attorney  General  Garrett,  on 
the  trial,  offered  in  evidence  a  copy  of  a  statement  made  by 

the  deceased  in  view  of  death,  reduced  to  writing  by  the 
justice  of  the  peace  before  whom  the  defendants  were  exam- 
ined, sworn  to,  but  not  signed  by  the  deceased.  It  was 
produced  by  the  justice,  objected  to  by  the  defendants'  coun- 
sel, but  admitted  by  the  court,  and  was  as  follows — ^^ State 
vs.  James  Beets  and  others.  Testimony  of  Samuel  Rayle. 
Saith  George  Beets  pushed  or  shoved  him  the  said  Rayle 
twice  or  three  times,  when  George  had  him  down  on  bis 
back.  Joseph  Beets  asked  the  said  Rayle  if  he  saw  him 
strike  him.'  Said  Rayle  answered  he  did.  Sworn  to  before 
me  the  21st  of  January,  1838.  John  Ivy,  Justice  of  the 
Peace,"  The  circumstances  of  the  killing,  the  charge  of  tbe 
circuit  court  and  verdict  are  stated  in  the  opinion  of  tbe 
court. 
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Green,  J.  delivered  the  opinion  of  the  court*  ^^^ 

This  is  an  indictment  against  the  plaintiffs  in  error  for    The  sute. 
the  murder  of  Samuel  Uayle.     It  appears  that  all  the  parties  '   x 

were  at  a  still  house  drinking,  and  James  Beets  and  Rayle 
bad  angry  words  and  were  about  to  engage  in  a  6ght.  George 
Beets,  one  of  the  plaintiffs  in  error,  then  came  up  and  inter- 
fered to  prevent  the  fight,  declaring  that'  they  should  not 
fight,  but  that  if  fighting  was  to  be  done,  he  would  do  it, 
whereupon  Rayle  struck  him  a  blow,  and  a  fight  between 
tbem  ensued,  during  which  George  Beets  threw  Rayle  to  the 
ground.  Joseph  Beets  stood  by  and  encouraged  George  in 
the  fizht^  and  while  it  was  progressing,  James  Beets  returned 
to  where  the  piirties  were  engaged  and  shot  Rayle  with  a  pis- 
lol,  of  which  he  dried. 

The  justice  of  the  peace  before  whom  the  parties  were  ex- 
amined, took  down  in  writing,  the  statement  of  the  deceased, 
which  was  made  in  view  of  death,  and  sworn  to  by  him, — a 
copy  of  which  statement  he  produced  on  the  trial  of  the 
cause.  The  defendants  objected  to  the  reading  of  said  paper 
Bs  evidence  against  them,  but  the  objection  was  overruled  by 
the  courts  and  the  paper  was  read  to  the  jury* 

The  court  charged  the  jury,  that  if  George  Beets  engaged 
in  the  fight  in  self  defence,  and  while  thus  fighting,  James 
Beets  shot  Rayle  without  the  knowledge  or  consent  of  George, 
George  would  be  guilty  of  no  offence.  But  if  George  Beets 
fought  willingly,  so  that  he  would  be  guilty  of  an  affray,  and 
while  thus  fighting,  if  James  Beets  shot  Rayle,  it  would  be 
manslaughter  in  George,  although  James  shot  without  the 
knowledge  or  consent  of  George.  The  jury  found  the  de- 
fendants George  and  James  Beets  guilty  of  manslaughter. 
The  defendants  moved  for  a  new  trial,  which  was  overruled 
by  the  court,  and  judgment  pronounced  against  them, — ^from 
which  judgment  this  appeal  in  error  is  prosecuted. 

The  first  question  is— •whether  the  charge  of  the  court  is 
erroneous.^  It  is  certain  that  if  George  Beets,  in  the  ^bt, 
had .  himself  killed^  Rayle,  it  would  be  manslaughter.  -^  He 
was  not  fighting  in  self  defence,  but  was  engaged  willingly  in 
the  combat.  The  fact  that  Rayle  gave  the  first  blow  does  not 
effect  the  qiiestion  otherwise  than  to  constitute  a  great  prov- 


109  KNOXVILLE. 

Beetti  ocatioo,  which  will  reduce  the  killing  to  xnaoslaughtery  Arcb-f 
The  sute.  bold,  bottom  page,  334.  It  is  laid  down  in  the  same  book, 
and  also  in  I  Hawk,  c  31,  §  35,  56,  that  if  when  two  are 
fighting,  a  third  come  up  and  take  the  part  of  one  of  them,* 
and  kill  tlie  other,  this  will  be  manslaughter  in  the  third  party, 
and  murder  or  manslaughter  in  the  person  whom  he  assisted, 
according  as  the  fight  was  deliberate  and  premeditated,  or  up* 
on  a  sudden  quarrel,  1  Russell  on  Crimes,  398;  1  Hale,  446. 

The  principle  is  this,  if  a  party  be  engaged  in  an  unlawful 
act,  and  another  assist  him,  and  actually  perpetrate  the  mis- 
chief, the  first  party  shall  be  held  responsible  as  though  he 
had  been  the  sole  perpetrator  himself.  If  a  man  is  fighting 
with  another  not  intending  to  kill,  but  by  some  unlucky  blow 
death  ensues,  he  is  guilty  of  manslaughter,  and  why  is  this? 
Not  because  he  intended  to  inflict  death,  but  because  he  was 
engaged  in  an  unlawful  act,  and  the  blow  and  the  death  were 
consequences  of  that  act,  and  he  must  be  responsible  for  it  as 
though  he  had  designed  the  result.  Upon  the  same  principle 
it  is,  that  he  is  responsible  to  the  same  extent,  though  the 
fatal  blow  be  struck  by  another,  who  assisted  him  without  any 
concert  on  his  part. 

The  assistance  is  given  because  he  is  engaged  in  the  un? 
lawful  act;  and,  as  he  unlawfully  creates  (he  occasion  for  the 
interference  and  assistance  of  the  third  party,  he  must  answer 
for  the  consequences,  as  though  he  had  been  the  sole  actor. 
We  are  therefore  of  opinion  that  there  is  no  error  in  the 
charge  of  the  court  below. 

The  next  enquiry  is — was  the  copy  of  the  statement  of 
Rayle,  as  taken  down  by  the  justice  of  the  peace,  proper 
evidence  in  this  cause.'  This  statement  was  made  in  view  of 
death,  and  would  unquestionably  have  been  competent  evi- 
dence,  if  the  facts  so  stated  by  the  deceased,  had  been  proven 
by  the  witness,  Johnston  vs.  State^  2  Yerger's  Rep.  58; 
jilcPheraon  vs.  Slate^  9  Yerger's  Rep.  279. 

But  this  was  not  done, — the  witness  does  not  swear  that 
Rayle  stated  the  facts  contained  in  the  paper.     He  says  be 


***Hm  principle  naotWe  beings  to  aui>i  him/*  Hawkins,  B.  1,  c  31,  {  49,  50. 
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took  down  Rayle's  statement,  and  that  the  paper  he  produced       ^•*** 

was  a  copy  from  the  original.     It  was  this  paper,  thus  proved,    The  state. 

that  was  made  evidence   and  was  read   to  the  jury.     This 

does  not  come  within  the  principle  of  the  case  of  Rogers  vs. 

Burton^  Peck's  Reports,   108,  in  which  the  court   says — 

"with  respect  to  Judge  Scott's  testimony,  I  take  the  rule  to 

be  that  a  witness   may  refresh  his  memory   by  reading  his 

notes;  if,  after  reading  them,  he  can  recollect  the  facts  they 

detail;  but  if,  after  reading  them,  he  cannot  recollect  the  facts, 

then  be  ought  to  produce  the  notes   themselves, — that  was 

done  in  the  present  case,  and  it  was  sworn,  by  Judge  Scott, 

that  the  notes  were  correctly  taken,  I  am  of  opinion  that  the 

evidence  was  proper." 

In  the  case  before  the  court.  Ivy,  the  witness,  dues  not 
state  whether  he  recollects  what  Rayle  stated  or  not;  and  aa 
the  written  statement,  according  to  the  case  relied  on  by  the 
Attorney  General,  could  only  be  used  as  secondary  evidence, 
incase  the  witness  could  not  recollect  the  facts;  hisnon-re- 
colleclion  of  them  must  appear,  as  a  ground  to  let  in  the  paper 
which  was  ofTered.  We  think  the  court  erred  in  permitting 
the  paper  to  be  read  to  the  jury. 

Reverse  the  Judgment  and  remand  the  cause  for  another 
trial. 


The  State  vs.  Elkins. 

CumsfAL  Law.  Indictment,  Jinding  of.  -^Tnie  BiU'*  endorsed  on  a  bill  of 
iodictoient,  andaigncd  by  the  foreman  of  the  graod  jary*  is  a  sufficient  me- 
morandum of  the  finding,  and  is  as  good  as — "A  true  bill." 

StmbU,  that  the  word  **tru£"  endorsed  on  the  bill  and  effectaalljr  signed,  would 
be  a  sufficieot  memor^oduip  of  the  finding,  and  the  words,  "not  tru9"  of  the 
rtjectioa  of  a  bill. 

SeTeral  equivalent  expressions  enumerated  by  the  court. 

The  defendant  was  indicted  at  February  term,  1SS8,  of 
the  circuit  court  of  Knox,  of  larceny  in  stealing  bank  notes. 
The  notes  were  described  as  ^'two  bank  notes  on  the  Plan- 
ters' Bank  of  Tennessee,  of  twenty  dollars  each,  one  three 
dollar  bill  on  Yeatman,  Woods,  &  Co.,  two  two  dollar  bank 
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Th«  sute  notes  on  the  Bank  of  the  State  of  South  Carolina,  one  bank 
EikiDi.  note  of  two  dollars  on  the  Union  Bank  of  tbe  State  of  Ten* 
nessee,  all  of  the  value  of  forty-nine  dollars."  Tbe  signa- 
ture of  the  attorney  general  to  the  bill  of  indictment  was,— 
^^Reuben  B.  Rogers,  Atto.  Gen'l."  Tbe  finding  of  the  bill 
by  tbe  grand  jury  was  noted  by  tbe  following  endorsement—^ 
^'True  Bill.  Benjamin  McNutt,  foreman  of  tbe  Grand  Jury." 

The  defendant  appeared,  pleaded  not  guilty,  at  the  same 
term,  and  was  put  upon  trial  before  bis  Honor  Judge  Scott 
of  tbe  second  circuit,  and  a  jury  of  Knox,  and  found  guilty. 
He  moved  in  arrest  of  judgment  and  assigned  tbe  following 
reasons.  1 — The  description  of  the  property  stolen  is  vague 
and  uncertain.  2 — The  indictment  charges  that  the  felony 
was  committed  of  certain  bank  notes  of  Tennessee  bankS} 
North  Carolina  banks,  and  South  Carolina  banks,  and  does 
not  ever  that  such  banks  exist.  3 — The  indorsement  of  a 
true  bill  on  the  indictment  is  not  made  by  the  foreman  of  tbe 
grand  jury,  Benjamin  McNutt,  but  Benjamin  McNutt.  4 — 
The  bill  of  indictment  is  not  signed  by  the  attorney  general 
of  this  judicial  circuit — nor  does  the  signature  show  of  what 
solicitorial  district  the  attorney  general  is:  and  for  these  and 
other  reasons  to  be  shown  in  argument,  be  prayed  that  the 
judgment  be  arrested. 

His  Honor  gave  the  following  judgment — ''It  is  considered 
by  the  court  that  the  reasons  in  arrest  of  judgment  be  sus- 
tained,— it  appearing  that  no  sufficient  finding  by  the  grand 
jury  is  made  on  the  indictment."  The  attorney  general  ap- 
pealed in  error. 

George  S.  Yerger,  attorney  general  for  tbe  State. 

Swan  and  Alexander,  for  the  defendant,  insisted  that 
by  the  omission  of  the  article  ''a"  in  the  finding  of  the  jury, 
the  accusation  was  incomplete,  and  cited  1  Chitty's  Criminal 
Law,  324;  4  Bl.  Comm.  305,  306:  and  that  no  writ  of 
error  could  be  prosecuted  in  this  case,  because  there  is  no 
:  final  judgment,  either  punishing,  or  discharging  tbe  defendant, 
■BO  as  tO:lerBiinate  the  cause  in  tbe  court  appealed  from. 

•ifiBBBBy  J.  delivered  the  opinion  of  the  court. 
Jnoe  14.    itThejdflfandanty  who  is  charged  witli  larceny  in  stealing  cer- 
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tain  bank  notes,  baring  been  found  guilty  by  the  verdict  of  The  sute 
tbejufj,  moved  in  arrest  of  judgment,  and  assigned  various  Eikias. 
reasons,  as  that  the  bank  notes  are  not  well  described;  that 
the  existence  of  the  bank  is  not  sufficiently  alledged;  that 
the  official  signature  of  the  attorney  general  to  the  indictment 
does  not  name  the  district  for  which  he  is  attorney,  and  that 
die  indorsement  of  the  finding  of  the  bill  of  indictment,  by 
the  foreman  of  the  grand  jury,  is  not  sufficient. 

As  his  Honor,  the  circuit  judge,  very  properly  as  we  sup- 
pose, thought  the  first,  second  and  fourth  reasons  not  well 
taken,  we  shall  confine  our  consideration  to  the  third,  which 
the  circuit  court  thought  of  sufficient  importance  to  arrest  the 
judgment. 

The  only  difference  from  the  usual  finding,  consists  in  the 
omission  of  the  indefinite  article,  "a,"  before  the  words 
"true  bill."  The  indorsement  is,  "true  bill,"  instead  of  "a 
true  bill." 

We  deem  it  wise  and  prudent,  because  safe,  in  all  con* 
cerns  in  the  administration  of  justice,  to  adopt  those  words^ 
fend  forms  of  expression,  which  long  and  well  established 
Qsage  may  have  prescribed.  But  we  do  not  suppose  tfaai 
the  omission  of  the  article  ''a"  changes  the  meaning  of  the 
indorsement,  or  the  character  of  the  finding.  Either  mode 
of  expression  is  highly  eliptical,  and  is  intelligible  only  he- 
cause  of  Its  relation  to  the  paper  upon  which  it  is  written. 

They  alike  by  the  place  where  put  and  by  conventional 
nde,  import  that  ''we,  the  grand  jury,  find  tbat  the 
Ml  of  indictment  is  true." 

If  the  words  just  quoted  were  used,  although 
from  the  common  form,  would  any  one  donbt  that  the  return 
would  be  good?  So  of  any  of  these,  ''This  is  a  troe  bill  of 
indictment,"  "This  is  a  true  bill,"  "a  true  bill  of  indict- 
ment," "a  true  bill,"  "true  biH,"'-^who  shall  say  that  hat  one 
of  thete  is  good,  or  that  all  of  these  ihodes  of  expression 
tet  the  last  u-e  good,  when  that  last,  from  its  relation  lo  the 
indictflnent'on  ivMeh  it  is  Trntten,  and  frdm  its  intrinsic  mcan- 
ibg,  altho«f;h  the^ost  dimple  knd  eliptieal,  is  es  intelhgihle 
as  any,  and  eonfonns  taost  neariy  to  the  seirere  srtnplroity 
and  brevity  of  the  latin  originil]. 
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^^'^vl****  One  word,  U^noramus,  by  being  placed  upon  the  bill,  was 
Elkioj.  deemed  sufficiently  explicit,  when  a  bill  was  returned  as  not 
true.  We  are  not  prepared  to  say  that  the  single  emphatic 
word,  ^Hrue,"  indorsed  upon  a  bill,  and  officially  signed, 
would  not  sufficiently  find  it,  and  the  words,  ^^not  true,''  re- 
ject  it. 

We  think  therefore  that  the  judgment  was  erroneously  ar- 
rested, and  we  reverse  the  decision,  aud  give  judgment  ^for 
the  stHte. 


Jane  14. 


The  Statb  vs.  Muzingo. 

Crimikal  Law.  Presentment  how  a  part  of  the  t'eeord.  A  presentment  be- 
come! a  part  of  the  record  of  the  court  by  being  returned  into  court  by  the 
jury  and  filed  by  the  clerks  without  any  memorandum  aj>ofi  the  mindfes  of  the 
court  of  these  facts.    Ante  Barkley  vs.  The  State. 

Same.  Same.  Indictment  and  presentment  distinguished  in^  this  respect.  An- 
te, Bletfins  vs.  77k  State^  note. 

The  grand  jury  of  Campbell,  at  June  term  of  the  dircuit 
court,  1837,  presented  the  defendant  for  an  affi^y.  The 
presentment  was  signed  by  all  of  the  jury,  but  the  fact  of  its 
being  made  was  not  noticed  on  the  record.  The  defendant 
appeared  at  February  term,  1896,  and  pleaded  not  guilty, 
and  being  put  upon  trial  was  found  guilty.  He  moved  in  ar» 
rest  of  judgment,  that  ^4he  record  does  not  show  that  the 
grand  jury  returned  into  court  a  presentment  against  the  de- 
fendant." His  Honor  Judge  Scott  arrested  the  judgment, 
and  the  attorney  general  Rogers  appealed  in  error. 

Geo.  S.  Yerger,  attorney  general,  for  the  state. 

Dudley,  for  the  defendant. 

Green,  J.  delivered  the  opinion  of  the  court. 

In  this  case  the  defendant  was  prosecuted  for  making  an' 
affray.  There  was  no  entry  made  on  the  minutes  of  the 
court  that  the  grand  jury  returned  said  presentment  into  open 
court,  but  the  presentment,  having  been  filed  with  the  clerk, 
signed  by  all  the  grand  jurors,  the  defendant  was  put  upon 
his  trial  and  found  guilty  by  the  jury. 
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A  motion  was  made  in  arrest  of  judgment,  because  it  did     MaziD^o. 
Dot  appear,  by  the  record,  that  the  presentment  had  been    The  sute. 
returned  into  court.     And  the  judgment  was  arrested.     The 
attorney  general  on  behalf  of  the  state  appealed  to  this  court. 

We  are  of  opinion  this  judgment  was  improperly  arrested. 

Tbe  principle  in  the  case  of  Chappel  vs  The  State^  8  Yer. 

170,  has  rery  little  application  to  the  case  of  a  presentment. 

An  indictment  is  only  signed  by  the  foreman  of  the  grand 

juiy,  and  therefore,  unless  it  appears  from  the  record,  that 

the  bill  was  returned  by  the  jury  into  open  court,  ^'^  true 

bill,"  it  cannot  appear  that  it  has  been  before  them,  and 

found  by  them.     Not  so  in  the  case  of  a  presentment.    That 

is  signed  by  all  the  jurors,  and  we  have  thus  an  assurance 

that  they  have  acted  on  it  and  found  the  facts  it  presents.   An 

entry  on  tbe  record,  that  they  had  found. the  presentment, 

would  be  no  more  satisfactory  of  the  existence  of  that  fact 

than  their  signatures  to  the  paper.     We  therefore  think  the 

court  erred  in  arresting  this  judgment,    and  order   that  its 

judgment  be  reversed. 

And  this  court  proceeding  to  give  such  judgment  as  tbe 
circuit  court  should  have  given,  order  and  adjudge  tliat  the 
defendant  be  fined  five  dollars,  and  pay  the  costs  of  the  pros- 
ecution,  and  of  the  appeal  to  this  court. 


15 
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Jacob  va.  ShaiU*. 

Freedom.  Bequest  of.  A  bequest  of  freedom  is  nol  to  be  defeated  by  any 
rigdit  of  dispotitioD,  not  ez«rcited«  wbicb  may  be  pxaa  to  a  legatee  for  lile 
of  tbe  vlaTo'ii  teryicet. 

Sabie.  Ambiguity  in  bequest  of.  If  there  be  in  a  will  a  bequest  of  a  present 
rig^ht  of  futore  freedom,  to  be  enjoyed  after  the  detenu! nation  of  a  life  -eftate  in 
the  flare's  seryices  coapled  with  a  contioj^eat  power  of  disposal  io  tbe  legatee 
of  tbe  s^nrices,  and  there  be  doubt  as  to  the  meaning  of  those  claijses,  \hf 
power  of  disposition  must  be  construed  to  be  subordinate  to  the  higher  and 
more  important  right  of  freedom. 

S^4J|^  lAmitatou  oft  wUk  power  of  disposal.  JV  bequ£.8t  of  shives  to  4  h^Ki* 
to  keep  tbeni  if  obedient  to  her,  and  at  her  death  "to  be  set  free,"  but  if  di^- 
obedient,  to  dispose  of  them  at  pleasure,  construed  to  vest  the  slaves  with  a 
pvetent  right  of  future  freedom,  defeasible  by  tbe  .ejurcise  of  -the  wife'e  cop' 
.tiogent  right  of  disposal.    Marriage  is  not  an  exercise  of  that  right. 

On  tbe  8th  of  January,  1825,  Abraham  Vernon  of  Haw* 
kins,  "who  appears  to  have  been  childless,  made  and  published 
Iiis  last  will  and  testament,  of  which  he  appointed  Rebecca, 
his  wife,  sole  executrix.  After  providing  for  the  paytnentoT 
his  debts  and  of  two  small  money  legacies  to  his  brothers, 
he  gave  all  the  residue  of  his  estate  to  his  wif^;  and  then  4e 
win  concluded  with  the  following  clause.  *'And  my  negroes, 
Jacob  and  Jinne,  and  her  two  children,  Jack  and  Malinda, 
I  wish  her  (his  wife)  to  keep  them,  if  they  are  obedient  io 
her,  and  at  my  wife's  death,  I  wish  them  to  be  set  free:  and 
if  they  should  be  disobedient  to  my  wife,  she  may  dispose 
of  them  as  she  pleases." 

He  died  on  the  14rh  of  the  same  month;  and  on  the  4th 
of  October,  1826,  his  wife,  who  was  about  sixty  years  of 
age,  intermarried  with  William  Sharp,  the  appellant,  who 
was  of  the  age  of  18  or  19  years. 

She  died  in  May,  1834,  without  making  any  dispositioD 
of  the  slaves. 

After  her  death.  Sharp  took  Jinne  and  Jack,  Malinda  hav 
iog  previously  died,  to  Mississippi,  where  he  sold  them  as 
slaves.  Threatening  to  do  the  same  with  Jacob,  he  took  re* 
fuge  in  tbe  house  of  John  A.  McEinney,  Esq.  to  whose  pro- 
tectiOD  bis-  mistress,  a  few  hours  before  her  death,  had  com- 
mended him,  and  by  his  next  friend,  Hasten  Vernon,  a 
brother  of  the  testator,  on  the  29th  of  November,  1834, 
filed  this  biU,  stating  the  devise  above  recited,  and  Sharp's 
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threats  to  sell  him,  and  prayiDg  for  an  injunction  to  prohibit  ^*^^ 
Sharp  from  disturbing  him  in  his  then  place  of  residency  Sbftrp*. 
Md  from  removing  or  attempting  to  remove  him  beyond 
the  jurisdiction  of  the  court  till  application  could  be  made  to 
a  eourt  of  law  to  emancipate  complainant  according  to  the 
wiU,  or  until  the  merits  of  the  cause  could  be  beard  and  d6^ 
ttrmined  in  the  chancery  eoort,  and  for  general  relief.  Tlie 
injunction  was  granted. 

On  the  30th  of  March,  1835,  Sharp  filed  his  answer,  in 
vikkk  be  put  bis  defence,  first  upon  the  position,  that  the  dt^ 
nse  vested  the  testator's  wife  with  an  absolute  estate  in  th^ 
slaves,  which  estate  was  devolved,  by  tbe  marriage,  upon  tbe 
appellant;  but  if  not,  and  the  rights  of  the  slaves  to  freed^Mn 
depended  upon  their  good  behavior,  then  it  had  been  Ibrfetted 
by  numerous  acts  of  disobedience,  misconduct  and  crimey  an 
their  part,  and  especially,  on  part  of  Jacob,  and  the  answer 
proceeded  to  enumerate  several  of'  these  acts.  A  replication 
was  filed,  and  the  cause  wad  at  issue. 

Upon  tbe  latter  ground  of  defence,  testimony  was  taken 
pro  and  ean\  and  it  showed  that,  in  the  testator's  life  tim^ 
Jacob  had  been  obedient  and  dutiful;  that  afterwards,  he  had 
&Uen  into  habits  of  intemperate  drinking,  and  at  such  timciSi 
had  been  insolent  and  disobedient  to  his  mistress,  and  bady 
€0  one  occasion,  even  threatened  her  life;  and  that  he  had 
beeoi  taken  before  magistrates  on  an  accusation  of  steriingi 
beesr  pronounced  guilty  ami  punished;  that  he  had  not  beeli 
obedient  to  appellant  after  his  intermari  iage  with  his  mistress; 
hut  that  since  his  residence  with  Mr.  McKinney,  he  htti  ood« 
ducted  himself  with  propriety. 

On  the  hearing,  at  September  term,  1837,  before  Cbttn* 
ceUor  Bramlitt  of  the  Middle  Division)  b»  Honor  declared 
the  complainant  to  be  entitled,  under  the  wtQ,  to  all  the  ri^ii 
and  privileges  of  a  free  man,  on  his  giving  bond  and  securttjr 
to  leaive  tbe  State,  within  a  period  not  exceeding  six  montb) 
according  to  th^  provisions  of  the  acts  of  Assembly^  in  sudi 
case  made  and  provided;  and  he  perpetuated  tbe>  injunetioii) 

J.  A.  McKiNNBT  ioT  cOmplainam*. 

Pr0k,  for  the  defendaait,  insisted  that  by  the  wtordsof  ike 

•No  memoranda  came  to  my  hand »  of  Mr.  McKiNNEif'8  argument. 

[Rrporter. 
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Jacob  ^jii^  jiie  widow  took  the  whole  interest  in  the  slaves,  and 
Sharp.  cited  trioin  vs.  Farrer^  2  Supp.  to  Ves.  437;  that  she  had  a 
right  of  disposition,  which  she  had  exercised  by  the  marriage 
with  the  defendant,  and  if  there  was  a  remainder  in  the  right 
to  freedom,  as  supposed  in  Pleasants  vs.  Pleasants^  2  Call's 
R.  270,  it  was  cut  off  by  the  power  of  disposition  vested 
in  the  wife.  Reeve's  Domestic  Rel.  1,  etseq.*,  that  if  a  trust 
could  be  supposed,  its  exercise  was  discretionary,  and  this 
was  a  case  where  the  discretion  could  not  be  controlled, 
Pigot  vs.  Bullock^  I  Supp.  to  Ves.  137;  Kemp  vs.  Ktrnp^ 
Id.  439;  finally,  that  if  the  negro  had  a  right  to  freedom  by 
the  will,  still  it  was  a  contingent  right,  and  whether  it  could 
ever  become  absolute  depended  upon  himself,  and  he  had 
defeated  and  lost  it  by  his  own  acts.  2  Supp.  to  Ves.  162^ 
note  to  Daahwood  vs.  Lord  Bulkeley^  5. 

Grf.rn,  J.  delivered  the  opinion  of  the  court, 
/one  15,  Jacob  was  the  property  of  Abraham  Vernon,  who  in  1326 
made  his  last  will  and  testament,  and  shortly  afterwards  died. 
After  devising  some  pecuniary  legacies,  the  will  proceeds, 
''and  the  residue  to  be  at  the  disposal  of  my  wife,  as  she 
wishes;  and  my  negroes,  named  Jacob,  Jinne  and  her  two 
children.  Jack  and  Malinda,  I  wish  her  to  keep  them  if  they 
are  obedient  to  her,  and  at  my  wife's  death,  I  wish  them  to 
be  set  free,  and  if  they  should  be  disobedient  to  my  wife, 
she  may  dispose  of  them  as  she  pleases."  After  the  deatb 
of  Vernon,  his  widow  married  the  defendant, — since  which 
time  ike  has  died.  The  defendant  being  about  to  take  Jacob 
to  the  South,  and  sell  him  as  a  slave,  this  bill  is  filed  by  Ja^ 
cob,  to  restrain  defendant,  and  to  obtain  his  freedom. 

1.  The  first  question  is  upon  the  construction  of  the  will. 
It  is  earnestly  contended  by  the  counsel  for  the  defendant^ 
that  the  right  of  disposition  conferred  upon  Mrs.  Vernon,  by 
the  will  vested  in  her  the  absolute  title  to  the  slaves,  and  is 
wholly  inconsistent  with  their  right  to  freedom  after  her 
death.  On  the  other  hand  it  is  insisted  by  the  counsel  for 
Jacob,  that  the  true  meaning  of  the  phrase  in  the  will  that 
"she  may  dispose  of  them  as  she  pleases,"  does    not  author* 
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lie  the  exercise  of  an  absolute  right  to  them,  or  hiipair  (helf       ■'*^^° 
title  to  liberty.  ^ii^r^ 

It  is  unnecessary  to  determine  which  side  is  right  in  the 
construction  contended  for,  inasmuch  as  tliis  court  has  deter^ 
mined   in   the   case   of   Latina  vs.    DuffitWs  Executors^* 


*Jobn  DuffielJ,  of  DavidHon  county,  made  his  last  will  and  tebtameut,  on  the 
6th  of  March.  1807,  iu  \Vhich,  aHer  providing  for  tlie  payment  of  his  debt?> 
there  was  the  following  disposition  relative  to  theresidUe^  **A11  to  belong  aod 
be  at  my  loving  wife,  Elizabeth  DuflUld's  disposal  and  command,  during  her 
life  time;  and  at  her  death,  all  the  negroes  of  mine  to  be  emanci;jiited  agreeable 
to  the  following  directional,  whicb  are, — all  my  male  negro  slaves  are  to  be  free 
at  22  years  of  age,  and  the  females  at  19  year:$  of  age."  He  died  iu  June,  181j^, 
and  his  wife  in  1832.  The  exccutori  of  his  will  neitltc-r  qualified  njr  acted 
In  the  administration.  Ou  tha  fth  of  AMgUftt,  1838,  Laviua,  who  was  one  of 
Doffield*s  slaves  at  the  date  of  the  will  and  at  hii  death,  filed  her  bltU  i^i 
which  Jackson,  her  sonjained,  in  the  chaucery  court  at  Pulaski,  against  the 
Borviviag  executors  of  her  master's  will  and  John  Goff,  who  held  theui  in  slave- 
17,  praying  the  Court  to  decree  them  their  freedom,  and  for  general  relief.  Th6 
bill  was  dismissed  as  to  one  of  the  persons  sued  as  executor,  by  consent.  The 
other  answered  and  disclaimed,  never  having  qualified  or  acted  as  executor. 
KjoS  answered,  adm'.lting  that  he  had  heLI  the  complainants  as  slaves  for  eight 
or  nine  years,  ^*as  he  had  a  right  to  dov"  Without  stating  the  grouilds  of  said 
right,  aod  denying  that  Liivilia  was  one  of  the  negroes  owned  by  Dufficld  at  the 
date  of  his  will,  and  thence  up  tj  his  death,  and  that  she  was  one  who  was  io- 
teoJed  by  hiai  to  be  emancipated.  This  denial^ Was  made  upon  information 
which  respondent  believed  to  be  true,  but  he  did  not  sta:e  who  gave  him  thh 
loformalioo,  or  what  facts  it  consisted  o(. 

The  proof  is  that  Lavina  had  been  in  DufBe Id's  possession  befora  and  at  his 
death,  at  least;  and  according  to  the  belief  of  the  witness,  had  been  born 00  hi& 
plantation,  and  positively  that  she  was  raised  by  him,  but  whether  she  was  his 
property  or  his  wife's  the  witness  could  not  declare. 

At  September  term,  1837,  Chanctlbr  VViluams  dismissed  the  bill.  The 
CoaipUinants  ap^ealej ;  and  on  the  hearing*  on  the  3rd  of  March,  ]839t  the 
court  pronounced  a  decree  establishing  tlieir  freedom.  After  stating  the  mate- 
rial  facts  in  the  case,  the  opinion  of  the  court,  which  was  delivered  by  Judge 
TURLEr,  proceeds:— 

**It  is  admitted  that  the  right  of  the  (Complainants  to  be  emancipated  depends 
tipoD  the  construction  of  the  will  of  Dufficld.  The  defendants  insist,  that  an 
absolute  title  to  the  negroes  was  invested  in  Klizabeih  Duffield  by  its  provisions. 
Bat  the  court  cannot  give  it  such  a  construction.  It  is  obvious  that  the  ioten- 
tioQ  of  the  testator  was  only  to  give  a  life  estate  to  his  widow;  aod  the  words 
used  do  not  give  it  a  greater.  The  devise  is  comprised  in  one  sentence,  viz:— 
*to  beloog  to,  and  be  at  my  loving  wife,  Elizabeth  Duffield*s  disposal  and  com- 
nmnd  daring  her  life  time,  and  at  her  deathi  all  the  negroes  of  mine  to  be 
emancipated.'  Exposition  cannot  make  this  provision  plainer.  There  is  00 
pretence  for  saying  that  more  than  a  life  estate  in  the  negroes  was  given  to 
Elizabeth  DafBeld.  This  court  is,  therefore,  of  opinion,  that  the  complainant* 
are  entitled  to  their  freedom;  and  order  that  they  be  emancipated,  upon  their 
giTiDg  bond  and  security  to  indemnify  the  county  of  Davidson — the  place  o^ 
John  Duffield's  residence  at  the  time  of  his  death — according  to  the  eiistiil^ 
laws  on  the  subject." 


He  KNOXVILLE. 

^^^^  thai  ihe  principle  contended  for  by  the  counsel  of  the  defend* 
Sharp.  ant^  does  not  apply  to  the  case  of  a  devise  of  freedom.  The 
liberty  which  a  testator  intends  to  bestow,  is  of  so  high  a 
value  to  the  objects  of  his  benevolence,*--and  must  be  8op<» 
posed  so  to  occupy  his  thoughts^  and  so  strongly  to  fix  bb 
purposes,  that  a  devise  of  freedom  is  not  to  be  defeated  by 
any  right  of  disposition  (not  exercised)  which  may  be  given 
to  a  devisee  for  life; — and  if  there  be  any  doubt  of  the  mem- 
ing  of  the  will,  the  power  of  disposition,  must  be  construed 
to  be  subordinate,  to  the  higher,  and  more  important  right  of 
freedom. 

But  in  this  will,  no  absolute  power  of  disposition  is  given. 
The  testator  says,  '^if  they  should  be  disobedient  to  my 
wifej  she  may  dispose  of  them  as  she  pleases."  Here  the 
right  of  disposition,  depends  upon  a  contingency  which  may 
never  happen,  and  of  course,  she  could  acquire  no  absolute 
right  to  them,  until  they  become  disobedient, — and  in  the 
exercise  of  her  power  she  should  actually  dispose  of  them. 
It  will  not  do  to  say,  they  were  disobedient,  and  therefore  an 
absolute  right  to  them  vested  in  her.  The  will  only  confers 
the  right  to  dispose  of  them,  on  the  happening  of  the  con* 
tingency  mentioned.  She  is  left  free  to  determine  what  con' 
duct  on  their  part  should  constitute  a  ^'disobedience,"^tliat 
would  justify  her  in  selling  them.  The  testator  did  not  con* 
template  that  the  slightest  disobedience  should  constitute  the 
right  of  disposition,  for  he  knew  that  perfect  obedience^  had 
never  been  attained  by  mortal  man.  And,  therefore,  proof 
of  Jacob's  disobedience  could  have  no  efTect  on  conferring 
on  Mrs.  Vernon  an  absolute  title  to  him,  unless  she  had  acted 
upon  it,  and  executed  the  power  conferred  on  her  by  the  will) 
by  actually  disposing  of  him. 

2.  It  is  next  contended  that  Mrs.  Vernon  did  actually 
dispose  of  Jacob  by  her  marriage  with  the  defendant.  It  is 
true  she  conferred  on  th^  defendant,  by  that  act,  all  the  title 
to  Jacob  which  she  herself  had — which  was  an  estate  for 
life.  But  it  is  not  easy  to  comprhened,  how  Sharp,  by  the 
marriage,  acquired  a  greater  estate  in  Jacob,  than  his  wife 
possessed  before  the  marriage, — or  how  the  marriage  could 
enlarge  Mrs.  Vernon's  rights  under  the  will. 
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S.  It  is  next  insisted  that  Jacob's  right  to  freedom  de*  ^*^^^' 
peoded  upon  a  coodition  precedent, — (his  good  behavior)  Sharp 
with  which  condition  he  has  not  complied,  and  therefore  the 
right  does  not  exist.  This  position  is  taken,  because  of  in- 
attention to  the  terms  of  the  will.  It  will  be  perceived  upon 
inspection  of  the  will,  that  the  right  to  freedom  is  absolutely 
conferred, — but  the  power  to  defeat  that  right,  is  given  Mrs. 
Vernon,  on  the  happening  of  a  contingency.  The  principle 
here  insisted  on,  has  no  application  to  ibis  case. 

4.  It  is  next  insisted,  that  Jacob's  character  is  too  bad  to 
justify  this  coiirt  in  eonsenting  on  the  pari  of  the  State,  ifaat 
he  should  be  firee.  We  do  not  think  the  proof  is  sqch  as  tp 
aothorize  us  to  say  that  Jacob  is  unfit  ibr  the  freedom  this  will 
oonfera  4in  hiiD|-r-Hiiore  especially  as  he  is  to  leave  th^  Staie. 

AiBnii  th^  decv«9. 


IMr  KNOXVILLE. 


Jones  w.  The  State. 

XViT.NEfS.  Compeieney  of  persons  of  mixed  blood.  Under  the  act  of  1794,  C 
I,  {  32,  declaring  &I1  pcrs'^ns  of  niix.ed  blood,  descended  from  negro  and  in* 
dian  ancestors  to  the  third  generation  inclusive,  whether  bond  or  free,  to  be 
incapable  in  law  to  be  witnesses  m  any  case  whatever,  eicept  against  each 
other,  no  person  thaiidi3quali6ed  can  be  a  witness,  in  a  state  prosecution, /or 
a  defeodaAt,  who  belongs  to  one  of  the  disqualified  classes. 

At  October  term,  1836,  of  Roane  circuit  coart,  the  grand 
jury  indicted  the  plaintiff  in  error,  a  free  man  of  color,  of 
petrt  larceny.  The  chattel — a  meal  bag*— charged  to  have 
been  stolen,  was  found  in  his  possession,  and  on  being  ac- 
cused of  the  theft,  he  said  it  had  been  given  to  him  by  Peter, 
a  free  man  of  color,  who  lived  near  Kingston,  and  to  whonk 
he  had  taken  meal.  To  show  the  probability  of  this  account, 
on  the  trial  before  his  Honor  Judge  Keith,  of  the  3d  cir* 
cuit,  at  June  term,  J  837,  the  plaintiff  in  error  proved  by 
Thomas  Brown  that  he  bad,  in  the  summer  of  1835,  deall 
in  meal  in  Kingstor^that  Peter  then  lived  near  Kingston, 
and  traded  in  meal,  b(2?r,  cakes,  &c.,  and  that  Peter's  house 
was  on  the  direct  rout  from  Kingston  to  the  residence  of 
plaintiff  in  error.  He  did  not  offer  to  introduce  Peter  as  a 
witness;  and  in  order  to  prevent  the  jury  from  drawing  from 
the  omission  an  inference  of  guilt,  his  counsel  requested  bis 
Honor  to  charge  them,  that  Peter  was  not  in  law  a  competent 
witness;  that  tlie  circumstances  proved  by  Brown  were  ad-^ 
missible,  and  were  the  best  evidence  the  nature  of  the  case 
would  admit  of,  to  account  for  the  manner  of  his  coming  inta 
possession  of  the  bag.  His  Honor  refused  so  to  charge  the 
jury,  bat  instructed  them,  that  Peter,  the  free  man  of  color, 
or  even  a  slave,  was  a  competent  witness  in  law  for  the  de- 
fendant, and  that  he  should,  therefore,  have  produced  him, 
as  well  as  proved  the  circumstances  stated  by  Brown. 

The  jury  returned  a  verdict  of  guilty,  and  a  new  trial 
being  refused,  and  judgment  pronounced,  the  defendant  ap* 
pealed  in  error. 

Reesr,  J.  delivered  the  opinion  of  the  court. 
ja^  iftv      ^1^^  plaintiff  in  error  is  a  free  man  of  color.     The  fro* 
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perty  charged  to  have  been  stolen,  was  found  in  his  posses-  ''^'^ 
6)00  and  at  the  time  it  was  so  found  be  alleged  that  he  bad  The  sut*. 
gotten  it  from  Peter,  a  man  of  color.  The  case  was  one  in 
which  the  alleged  guilt  of  the  prisoner  depended  upon  circum- 
stantial testimony,  and  on  the  part  of  the  prisoner,  certain 
circamstances  were  proved  by  Thomas  Brown  to  make  the 
truth  of  the  statement  that  he  bad  gotten  the  property  from 
the  slave,  Peter,  probable. 

The  defendant's  counsel  before  the  jury  insisted,  that  Pe- 
ter, a  free  man  of  color  or  slave,  was  an  incompetent  wit- 
iiess  for  the  defendant,  and  therefore  the  circumstances,  as 
proved  by  the  witness  Brown,  were  admissable  and  the  best 
evidence  the  nature  of  the  case  admitted,  to  prove  how  de- 
fendant came  into  the  possession  of  the  property;  and  asked 
the  court  so  to  charge  the  jury. 

The  court  refused  so  to  charge,  l)ut  charged  that  Peter, 
the  free  man  of  color  or  a  slave,  could  be  examined,  and  was 
a  competent  witness  in  law  for  the  defendant,  and  should 
have  been  produced,  as  also  the  circumstances  proved  by 
Brown,  the  witness.  The  only  question  in  this  oase  is,— > 
whether  this  opinion  of  the  court  is  correct? 

The  act  of  1794,  c  1,  §  32,  declares  that  all  negroes,  In- 
dians, mullattoes  and  all  persons  of  mixed  blood,  descended 
from  negro  or  Indian  ancestors  to  the  third  generation  inclu- 
sive, though  one  ancestor  of  each  generation  may  have  been 
a  white  person,  whether  bond  or  free,  should  be  held  and 
deemed  to  be  incapable  in  law  to  be  a  witness  in  any  case 
whatever,  except  against  each  other.  Here  the  disqualifica* 
tion  is  general  and  absolute,  and  the  exception  limited  to  a 
sbgle  and  distinct  case.  These  persons,  says  the  act,  ex- 
cept against  each  other,  cannot  be  witnesses.  The  court 
said,  that  the  man  of  color  could  be  a  witness  for  the  defen- 
dant and  against  the  state.  This  opinion  is  not  authorised  by 
the  act  of  assembly. 

The  cases,  under  this  act,  in  which  these  disqualified  per- 
sons can  be  witnesses  for  each  other,  are  when  plaintiff  and 
and  defendant  both  being  men  of  color,  the  witnesses  may 
at  the  same  time  be  said  to  be  reciprocally  witnesses  against 

each  of  the  parties.     Perhaps  the  practice  in  Tennessee  may 
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■'^**      ban  been  faeretofere  much  more  liberal  tban  the  suture. 
The  sute.    With  that  we  have  nothing  to  do, — ^aa  the  law  speaks,  so  it 
is  our  duty  to  speak. 

Let  the  judgment  be  reyersdd  and  a  new  trial  be  granted. 


McBee  vs.  The  State. 

FrACTICK,    Proeeu —rttvm  of  sheriff.    No  ATenncnt  can  be  allowed  agaiiisr 

a  •henff*8  return.    If  ootroe,  the  reoiedj  is  bj  actios  od  the  caie  for  a  fidae 

return. 
Plcadixo.    Demurrer  to  pUa  in  ahatement^udgmefii.     The  judgment  tm 

demurrer  to  a  plea  in  abatement  is  respondeat  ouster.    It  is  error  to  render 

judj^nieut  final.    Eichorn  vs.  Le  Maitre,  2  Wilson,  367. 

The  plaintiff  in  error,  Binmuel  McBee,  entered  into  a  re- 
cognizance  before  a  justice  of  Claiborne,  on  the  26th  bf 
July,  1836,  for  the  appearance  of  one  Pleasant  Mo  Bee,  ia 
the  circuit  court  o(  that  county,  on  Tuesday  after  the  fooidi 
Monday  of  August  thereafter,  to  answer  a  charge  of  forgery. 
This  recognizance  was  forfeited,  and  to  a  set,  fa.  issued 
thereon,  the  sheriff  returned — ^'Executed  on  Samuel  McBee 
on  the  9th  of  September,  1836, — ^Pleasant  McBee  not  found 
in  my  county,  this  6th  day  of  September,  1836."  To  an 
alias^ct. /a.  he  made  the  same  return,  April  10,  1837. 

The  plaintiff  in  error  craved  oyer  of  these  returns,  and  plead- 
ed that  the  sheriff  had  not  made  said  writs  of  id.  fa.  known  to 
faim,  &c.,  and  prayed  that  they  be  quashed,  &c.  Two 
terms  after  the  filing  of  the  plea,  the  attorney  general  mored 
and  obtained  leave  for  the  sheriff  to  amend  the  returns  bjr 
striking  out  the  words — ^^executed  on,"  and  inserting  inflMod 
«^*^made  known  to,"  and  demurred  to  the  plea. 

At  May  term,  1838,  Akderson,  Judge  of  the  18th  cir- 
cuit, sustained  the  demurrer,  and  proceeded  to  render  jodg* 
ment — ^^That  the  State  of  Tennessee  recover  against  the 
aaid  Pleasant  McBee  and  Samuel  McBee  tbe  sum  of  two 
thousand  dollars,  the  amount  of  tbe  recogniztote  in  Ae  tea. 
fa.  mentioned,  together  with  the  <iosta,"  &c. 

Tbe  plaintiff  in  eiror  bavkig  excepted  to  the  amanAKMBt 
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lUowed  by  the  court,  appealed  in  error  from  the  jodg^fuA      McBm 
proDOuoced  on  the  demurrer.  The  State. 

Fmck,  for  the  plaintiff  in  error* 

Gbo.  S.  Yebo£B,  Attorney  General,  for  the  Stale. 

TuHLBT,  J.  delivered  thet>pinion  of  the  court 

'I  his  is  an  action  on  behalf  of  the  stale  to  recover  the  "** 
imount  of  a  forfeited  recognizance,  to  ^bicb  defendant  pleada 
in  abatement,  that  the  scire  Jacias  was  not  mdde  kno\%o  to 
him  either  by  being  read  or  a  copy  delivered  to  him*  Xo 
this  plea  there  is  a  demurrer,  which  was  sustained  by  the  couii 
aod  judgment  final  given  thereon  against  the  defendant,  to  re* 
cover  which  this  writ  of  error  is  prosecuted* 

There  are  several  questions  made,  which  we  deem  it  uo- 
necessary  to  notice,  as  they  are  most  clearly  against  the  de« 
fendant.  But  the  question  most  relied  on  is  as  to  the  cor- 
rectness of  the  opinion  of  the  court  in  sustaining  the  demur- 
rer and  the  judgment  final  rendered  thereon. 

The  demurrer  was  properly  sustained.  No  siverment  can 
be  allowed  against  the  return  of  the  sheriff, — if  his  return  be 
false  the  defenduit's  remedy  is  by  an  action  on  the  case  for  a 
false  return. 

But  it  is  said  that  the  judgment  of  the  court  upon  sustain- 
ing the  demurrer  ought  not  to  have  been  final,  but  that  the 
defendant  answer  over.  This  proposition  is  unquestionably 
true.  In  the  case  of  £{c&orn  vs.  J^MaUre^2  Wilson's  Rep. 
367,  the  court  of  C.  B.  says,  that  ^^if  issue  be  joined  upon 
a  plea  in  abatement,  and  the  verdict  be  against  the  defendant, 
the  judgment  ought  to  be  final,  because  every  man  mu&t  be 
pvsumed  to  know  whether  his  plea  be  true  or  false;  bit  upon 
a  demurrer  to  a  plea  in  abatenient  there  shall  be  a  reepondcoM 
Mciter,  because  every  man  sliall  not  be  presumed  toJcnov 
the  matter  of  law  which  be  leaves  to  the  judgment  of  (tm 
courts''  This  b  the  leadingcase  upon  this  subject,  and  btviog 
never  been  questioned  since  its  determination,  it  is  cooelti* 
me  upon  tlie  queedon  under  consideration. 

Sutitia  and' by  the  attorney,  general,  tbat  tbe  judgaMit 
of  the  court  is  a  Judgment  by  defiudi  for  want  of  a  {dea^la 
4be  merits  wUch  defendant  negleoted  to;file.wbe&  Jia  mfjti 
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McBee  ||^ell  ha?e  done  so.  This  answer  to  the  objection  cannot  avail- 
TbeSttte.  The  judgment  of  the  court  is  in  these  words;  ''It  is  consi- 
<dered  by  the  court  that  the  said  demurrer  to  said  plea  be  sus- 
tained; and  said  scire  facias,  as  against  said  defendant  being 
undefended  further,  upon  motion  of  the  stale  by  the  attorney 
general,  it  is  considered  by  the  court  that  the  State  of  Ten-* 
sessee  recover,"  &c.  This  is  a  final  judgment  upon  the  de« 
murrer,  and  not  a  judgment  by  default;  and  moreover,  no 
judgment  by  default  could  have  been  regularly  taken  until  the 
defendant  ^had  neglected  to  plead  to  the  merits  upon  a  judg- 
jonent  of  respondeas  ouster. 

The  judgment  of  the  court  below  will  therefore  be  re- 
iSrersed  and  the  case  remanded  for  further  proceedings. 


KiRKPATRICK  vs.    ThE    StaTE. 

.JUJUSOlcnoif.  BoHardy.  Questions  of  filiation  are  not  jarjr  caases,  and  thd 
jurisdiction  of  them  is,  therefore,  not  taken  from  the  countj  court  bj  the  act 
of  1835,  c  6,  $  3,  and  c  5,  f  7. 

Bastardy.  The  itiue  in  is  to  the  court,  Goddard  ts.  The  Staie^  2  Yeiger 
96,  approred.  It  decided  that  the  act  of  1823,  c  29,  meant  to  confer  on  the 
countj  court,  without  a  jury,  the  power  "lo  hear  the  proof  and  determine  the 
matter"  involved  in  the  issue  in  bas^trdy  causes,  and  meaning  that,  it  was 
nevertheless  constitutional.  The  State  vs.  Coatney,  8  Terser,  210.  is  not  in- 
consistent with  that  decision. 

SaM£.  Potffw  of  the  court.  It  Meema  that  the  county  court,  if  they  saw  fit. 
might  have  the  aid  of  a  jury  to  try  the  issue,  without  such  proceeding  con- 
stituting an  error  for  which  the  supreme  court  would  reverse. 

Kirkpatrick  was  brought  before  a  justice  of  the  peace  for 
Blount  county,  on  the  31st  of  January,  1838,  upon  a  charga 
of  bastardy.  He  there  entered  into  bond  with  sureties  tot 
his  appearance  in  the  circuit  court  of  that  county  on  the  first, 
after  the  fourth,  Monday  of  May,  1838,  to  answer  the 
charge.  He  appeared  and  entered  into  the  usual  bond  to  in* 
demnify  the  county,  and  to  abide  by  and  perform  any  order 
the  court  might  make  for  the  support  and  maintenance  of  the 
child.  And  bis  Honor  Judge  Scott,  who  presided,  there- 
upon ordered  that  he  should  pay  the  mother  of  the  child  tony 
/dollars  for  its  support  for  the  first  twelve  months,  the  coatSi 
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&c.     His  counsel,  supposing  jurisdiction  of  ihe  matter  aoi  Kirkpotiick 
to  be  vested  in  the  circuit  courts,  advised  an  appeal,  which    The  sute. 
was  prosecuted.     Satoyer  vs.  The  State  depended  upon  the 
same  question. 

Reesc,  J.  delivered  the  opinion  of  the  court. 

These  are  causes  arising   under  the  act  of  1741,  c  14>  June  is. 

against  the  putative  fathers  of  bastard  children.  And  the 
question  presented  by  the  records  for  our  determination  is, 
to  which  court,  the  county  or  the  circuit  court,  does  the  ju- 
risdiction over  such  causes  appertain.^  To  determine  this 
question  we  must  refer  to  the  acts  1835,  c  6  and  c  5. 

The  seventh  section  of  the  act  of  that  year,  c  5,  confers 
apoo  the  circuit  courts  general  jurisdiction  in  all  suits  of 
law,  and  to  administer  right  and  justice  according  to  law  in 
all  cases  where  the  jurisdiction  is  not  conferred  upon  another 
tribunal.  They  also  have  exclusive  jurisdiction  in  all 
causes  triable  by  jury,  both  criminal  and  civil,  of  which  the 
county  courts  had  jurisdiction.  Upon  the  county  courts,  by 
die  third  section  of  the  act  of  1835,  c  6,  is  conferred  juris- 
diction by  the  laws  then  in  force,  except  that  they  shall  not 
have  jurisdiction  of  any  pleas,  real,  personal,  or  mixed,  nor 
of  any  cause  civil  or  criminal,  wherein  by  the  constitution 
and  existing  laws  of  this  state  the  parties  are  now  entitled  to 
a  trial  by  jury,  nor  shall  said  court  have  power  to  empannel 
a  jury  in  any  cause  whatever. 

Before  the  passage  of  these  acts  the  jurisdiction  of  the 
county  court  was  exclusive  in  questions  of  filiation  arising 
under  the  act  of  1741,  c  14.  The  bond  which  that  act  re- 
quires to  be  given  for  the  indemnification  of  the  county,  is  to 
be  made  payable  to  the  justices  of  the  county  court.  One 
condition  of  the  bond  is,  that  the  party  shall  perform  such 
order,  touching  the  maintenance  of  the  bastard  child,  as  that 
court  may  from  time  to  time  make.  The  act  of  1822,  c  29, 
§  2,  provides  that  at  the  end  of  three  years  allowances  shaU 
cease,  and  that  the  county  court  shall  dispose  of  the  bastard 
child  as  shall  most  conduce  to  its  interest,  either  by  giving  it 
to  the  reputed  father,  or  binding  it  out  to  some  suitable  per* 
soa  in  their  discretion. 
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Kirkpatrick       'Y\^\^  wliole  proceeding  of  filiation  partakes  in  Its  character 
The  Statf.   ,of  a  county,  rather  than  any  more  general  interest^  and  the 
tcbief  object  is  to  indemnify  the  county  against  liability  to 
.maintain  a  pauper.     It  is  a  matter  of  county  business. 

What  then  has  taken  from  the  county  <:ourt  a  juris- 
^liction  so  natural  and  so  proper  to  it,  and  which  it  has  so 
jong  possessed?  It  is  said  to  be  the  act  of  1&35|  above 
quoted,  in  connection  with  tho  provision  of  the  first  sectioii 
of  the  act  of  1822,  c  29,  which  permits  the  putative  father 
to  file  on  oath  a  negation  of  the  charge,  upon  which  being 
.done,  ^Hhe  court  may  hear  proof  and  determine  the  matter  as 
to  right  and  justice  may  appertain."  This,  it  is  said,  entitles 
4he  party  to  a  jury,  and  of  course,  the  acts  of  1835  transfer 
the  jurisdiction  to  the  circuit  court.  Within  a  short  time 
after  the  passage  of  the  act  of  1822,  the  supreme  court  in 
the  case  of  Goddard  vs.  The  State^  2  Yerger  96,  deter- 
.mined  that  the  court  could,  in  the  language  of  the  act,  hear 
ihe  proof  and  determine  the  matter,  and  that  the  parties  hid 
no  right  to  a  jury. 

This  cotemporaneous  decision  has  not  since  been  over- 
ruled. In  the  case  of  The  State  vs.  Coatney,  8  Yer.  310, 
there  seems  indeed  to  have  been  a  jury  in  the  county  court. 
But  that  circumstance  constituted  no  part  of  the  discussion 
before  the  court,  and  forms  no  ground  of  the  decision.  And» 
indeed,  it  would  follow;  that  if  the  court  might  hear  and 
determine  the  matter,  they  might,  if  they  saw  fit,  perhaps 
have  the  aid  of  a  jury,  without  such  proceeding  constituting 
an  error  for  which  the  supreme  court  would  reverse. 

These  questions  of  filiation  therefore  are  not  jury  caiis^ 
and  by  the  very  terms  of  the  third  section,  of  the  act  of 
1835,  c  d,  are  left  with  the  county  court,  while  there  m 
nothing  in  the  seventh  section,  of  the  act  of  1835,  c  6»  to 
transfer  the  jurisdiction  to  the  circuit  court. 

The  judgment,  therefore,  in  these  cases  will  be  iieiwiiedy 
end  the  parties'  be  bound  (o  the  eounly  court  lo  be  {noeeeded 
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Crocker  vs.  The  State. 

GuAND  JURr.  Secrecy.  The  reasoo  of  tfae  injaoction  of  secrecy  in  llie  oat^ 
of  the  grand  jary  is  one  of  public  policy— namelj— that  the  evidence  produced 
before  theai  maj  not  be  counteracted  by  tobornation. 

Same.  Wibusa — Competency.  But  if  a  witneu,  who  ii  examined  before  the 
grand  and  petit  juries,  give  contradictory  testimony,  and  is  indicted  for  per- 
jury committed  therein,  the  members  of  the  grand  jury  are  coropetent  wil- 
to  prore  the  contradiction.  4  Bfl  Com.  126,  n.  4. 


Crocker  was  indicted  by  the  grand  jury  of  McMinn,  at 
April  term,  1837,  of  the  circuit  court  of  that  county,  for  a 
peijuiy  assigned  to  have  been  committed  in  giving  testimony 
before  the  same  grand  jury,  at  the  same  term,  upon  a  bill  of 
indictment,  preferred  against  Hiram  K.  Tdfk,  charging  him 
with  an  assault  and  battery  upon  Crocker,  with  intent  to  com-' 
mit  murder  in  the  first  degree.     Otr  the  trial  of  Crocker,  be- 
fore Keith,  Judge  of  the  third  circuit,  and  a  jury  of  Mc**^ 
Uinn,  at  July  term,  1837,  the  accusation  against  Turk  being 
still  depending,  the  attorney  general,  Frazier,  ofl^ered  sev*^ 
eral  of  the  grand  jurors,  by  whom   the   bill  of  indictment 
against  Turk,  as  well  as  that  against  Crocker,  had  been  found 
as  witnesses  to  prove  what  had  been  sworn  by  Crocker  be- 
fore them  on  the  bill  against  Turk. 

The  counsel  for  Crocker  objected  to  the  swearing  of  tbemr 
as  witnesses  on  the  ground  that  the  prosecution  against  Turk 
was  still  pending.  The  objection  was  overruled,  the  court 
observing,  that  it  would  come,  if  at  all,  more  properly  fSroni' 
the  jurors  offered  as  witnesses,  than  from  the  defendant.  The 
Ifrst  juror  offered  as  a  witness  thereupon  made  the  objection^ 
ani  the  defendant,  by  bis  counsel,  claimed  the  benefit  there- 
of. The  attorney  general  waved  the  right  of  the  state  to* 
prosecute  the  jurors  for  any  disclosures  they  might  make  as 
witnesses  in  this  case.  To  this  waver  the  defendant's  coun- 
sel objected^  on  the  ground  that  the  defendant  was  prosecu- 
tor against  Turk  on  the  indictment  upon  which  he  bad  given 
evidence  before  the  grand  jury.  The  court  overruled  the  ob- 
jection, and  stated  to  the  juror  offered  as  a  witness,  that  he 
might  procec^d  to  give  testimony  of  the  facts  sworn  by  Crock- 
'-er  before  the  grand  jury.  The  testimony  was  beard,  aiid 
Crocker  was  convicted,  and  a  role  for  a  new  trial  having* 
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Crocker  (^g^n  discharged,  and  judgmeot  pronounced  against  Crocker, 
The  State,  he  appealed,  having  filed  his  bill  of  exceptions,  stating  the 
evidence  at  large,  and  excepting  to  the  opinion  of  the  court 
in  allowing  the  attorney  general  to  wave  the  privilege  of  the 
grand  jury,  and  requiring  the  jurors,  as  witnesses,  to  disclose 
the  testimony  given  before  them  as  grand  jurors,  by  the  de* 
fendant  on  the  indictment  against  Turk. 

John  H.  Crozier  and  Thos.  C.  Lton,  for  the  plain- 
tiff in  error,  argued,  that  grand  jurors  were  bound  by  their 
oath  to  keep  secret  what  transpired  before  them  in  the  grand 
jury  room.  Formerly,  if  grand  jurors  disclosed  the  evidence 
on  part  of  the  state,  they  became  accessaries  to  the  offence, 
if  felony,  and  i(  treason,  principals,  and  at  this  day  it  is  in 
general  a  high  misprision,  i  Chit.  Grim.  Law,  317;  4  Bla. 
Com.  126;  Roscoe  on  Ev.  in  Crim.  Ca.  149;  and  Russell 
on  Crimes,  &c.  &c. 

They  said  they  did  not  contend  that  a  witness  who  has 
committed  perjury  before  a  grand  jury  cannot  be  indicted, 
but  that  it  cannot  be  done  until  the  matter  about  which  be 
testifies  is  finally  disposed  of;  and  that  in  this  they  were  sup- 
ported  by  the  law,  heretofore  referred  to,  and  the  following 
reasons.  . 

1 .  Every  prosecution  of  the  kind  must  be  based  upon  the 
criminality  of  the  grand  jury.  We  have  seen  that  the  oath 
they  take  imposes  on  them  the  injunction  df  secrecy,  this 
injunction  lasts  until  after  the  trial  of  the  defendant,  because 
the  reason  of  the  injunction  is,  to  prevent  the  defendant  from 
suborning  witnesses  to  contradict  the  testimony  of  the  state, 
and  by  these  means  establish  his  own  innocence.  Every 
grand  juror,  then,  who  discloses  the  testimony  on  the  part 
of  the  state,  before  the  reason  for  which  the  injunction  of 
secrecy  was  imposed  ceases,  is  not  only  guilty  of  a  high  mis- 
prision, but  also  commits  moral  perjury.  Will  courts  of  jus- 
tice tolerate  crime  in  one  individual,  or  set  of  individuals, 
for  the  purpose  of  detecting  and  exposing  gurlt  in  another? 
To  recognise  the  converse  of  the  old  maxim,  ^^Do  not  evil 
that  good  may  come,''  would  sap  the  very  foundation  of  all 
morals  and  civil  government,  yet  we  think  it  has  been  clearly 
done  in  the  present  case. 
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i.  No  injuiy  could  result  to  public  Justice  from  a  postpone*  Crocker 
ment  of  the  prosecution  of  one  who  swears  faUely  before  a  The  stiae. 
gran  J  jury,  until  after  tlie  cause  is  tried)  but  great  evils 
might  arise  out  of  a  contrary  course.  The  powerful  induce- 
ment that  would  be  held  out  to  defendants  to  prefer  cliarges 
of  perjury  against  the  principal  witnesses  on  the  part  of  the 
state,  and  to  support  those  charges  by  the  testimony  of  ar- 
dent and  zealous  friends,  or  those  who  could  be  approached 
by  rewards,  woulJ  finally  lead  to  cross  indictments  in  almost 
every  criminal  case. 

3.  The  testimony  delivered  before  the  grand  jury  not  being 
controlled  by  persons  of  legal  learning,  must  necessarily  be 
vague  and  loose.  Impressions  and  hearsay  must  frequently 
be  taken  for  positive  assertions  of  the  witnesses  own 
knowledge;  this  might  probably  be  altogether  explained^ 
guarded  by  the  astuteuess  of  counsel  and  watchfulness  of  the 
presiding  judge  on  the  trial. 

4.  No  authority  has  been  produced  of  any  analogous  case 
having  occurred,  either  in  the  United  States  cr  England^ 
The  total  absence  of  authority,  where  the  material  for  prose* 
cu:ions  of  this  kind  must  have  frequently  existed,  is  a  strong 
reason  against  the  legality  of  this  course.  A  case  is  mentioned 
in  a  note  in  4  Blackstone,  1 25,  where  a  ?rand  juror  secretly 
disclosed  to  the  presiding  judge  that  a  witness  had  sworn  di- 
rectly contrary  on  the  trial  to  what  he  had  testified  before  the 
grand  jury,  and  the  witness  Wiis  indicted  for  perjury,  and  con- 
victed. In  this  case,  however,  the  reason  of  the  law  im- 
posing secrecy  on  the  grand  jury  had  ceased,  for  as  the  trial 
was  progressing  at  the  time  thi  disclosure  was  made  the 
matter  about  which  the  witness  was  testifying,  must  have 
been  disposed  of  before  he  could  have  been  tried  and  con* 
victed  for  the  perjury. 

Geo.  S.  Yergcr,  Attorney  General  for  the  state,  in* 

sisted  ibat  the  principle  that  grand  jurors  are  not  to  reveal 

what  takes  place  in  the  grand  jury  room  is  one  of  policy;  it 

was  es'ablisiied  to  prevent  subornation  of  perjury,  and  is  a 

privilege  in  favor  of  the  government,  which,  like  any  other 

privilege,  may  be  waved,  4  Blk.  Cora.  126,  note  4;  Chit* 

Cr.  Law,  260. 

17 


130  KNOXVILLE. 

Crocker  rpj^jg  privilege  does  not  incapacitate  the  juror /and  he  is  not^ 

The  State,    from  the  mere  fact  of  being  a  juror,  rendered  incompetent. 
No    writer    upon  evidence,    in  treating   of    the    different 
things  which  render  a  witness  incompetent,  as  interest,  in- 
fancy, want  of  legal  discretion,  &c.,  ever  dreamed  of  a  grand 
juror  being  rendered  incompetent  by  his  oath. 

All  the  cases  which  can  be  cited,  where  the  juror's  testimo-^ 
ny  was  refused,  were  between  individuals,  where  the  govern- 
ment had  not  waved  the  privilege,  until  which  the  juror  was 
privileged  from  swearing. 

TuRLEY,  J.,  delivered  the  opinion  of  the  court. 
Jane  16.  The  prisoner  was  convicted  of  the  crime  of  perjury  upon 

the  the  testimony  of  several  members  of  the  grand  jury,  and 
it  is  now  assigned  as  cause  of  error  that  grand  jurors  are  ia- 
competent  witnesses  to  prove  facts  deposed  to  before  them. 

It  is  unquestionably  true  that  grand  jurors  are  bound  by  the 
terms  of  their  oath  not  to  disclose  what  may  transpire  before 
them,  and  if  they  transgress  in  this  particular  they  are  fine- 
able;  but  there  can  be  no  doubt  that  this  required  secrecy  is 
not  intended  to  secure  a  guilty  witness  from  punishment  for 
the  crime  of  perjury  if  committed,  but  to  secure  a  correct 
administration  of  justice,  and  to  prevent  the  evidence  pro- 
duced before  the  grand  jury  from  being  counteracted  by  sub- 
ornation of  perjury  on  the  part  of  the  defendant.  It  is  for 
reasons  of  public*  policy  then,  that  grand  jurors  are  prohibit- 
ed from  disclosing  facts  deposed  to  before  them;  but  if  pub- 
lic policy  or  justice  to  an  individual  likely  to  be  injured  by 
the  perjury  of  a  witness,  requires  that  it  should  be  done,  the 
courts  must  have  the  power  of  releasing  the  jurors  from  the 
obligation  imposed  on  them  by  the  law,  and  receiving  their 
testimony,  or  be  the  means  of  working  injustice  to  those  un- 
der their  protection. 

It  accordingly  has  been  held  that  when  a  witness  examined 
on  the  trial  swears  directly  the  reverse  of  the  evidence  given 
before  the  grand  jury,  they  are  at  liberty  to  state  this  circum- 
stance to  the  judge,  who  may  direct  him  to  be  prosecuted 
for  perjury  on  the  testimony  of  the  grand  inquest,  4  Black- 
stone,  126,  n.  4.      A.nd  can  any  one  doubt  that  if  a  wit- 
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ness  be  sweariog  away  the  life  or  liberty  of  an  individual,  Crocker 
and  it  can  be  proven  by  a  grand  juror  that  there  is  a  direct  The  state. 
and  palpable  contradiction  in  bis  testimony,  detailed  before 
the  grand  jury  and  petty  jury  that  he  shall  be  heard?  Surely 
not.  If  then  the  court  have  the  power,  at  their  discretion, 
to  examine  grand  jurors  as  to  facts  which  may  have  trans- 
pired before  them,  there  is  an  end  of  the  question; — for 
it  being  matter  of  discretion,  the  exercise  of  it  cannot  be  as- 
signed for  error  in  a  revising  tribunal. 

It  is  unquestionably  a  delicate  discretion,  and  ought  not  to 
be  exercised  except  in  those  cases  where  it  is  necessary  to 
a  correct  administration  of  justice,  either  in  punishing  the 
guilty  or  protecting  the  innocent.  But  of  the  propriety  of 
its  exercise,  the  court  below  must  judge,  and  judge  exclu- 
sively, for  it  is  impossible  in  the  nature  of  things  for  a  court 

of  errors  to  review  its  decision. 

Judgment  affirmed. 


Chunn  vs.  Chunn. 

Husband  and  Wife.  Divorce  a  mensa — alimony.  'Upon  a  divorce  a  mensa 
ei  ihoro,  the  marriage  is  allowed  to  have  been  valid,  and  to  have  invested 
the  hnsband  w'lth  the  wife's  property ;  and,  therefore,  the  practice  is  not  to 
decree  the  wife  absolutely  a  part  of  the  husband's  real-  and  personal  estate, 
hot  only  to  allot  her  some  portion  of  his  mcome  for  her  support,  securing  the 
payment,  if  neceseary,  by  charging  it  upon  his  estate. 

Same.  Divorce  a  vinculo — decree  thereupon — 1799,  c  19,  construed.  Buf, 
upon  a  divorce  avftneu2o,the  marriage  is  adjudged  void  ab  initio,  anAxhelUU 
to  the  ]ady*8  property  remaining,  therefore,  unaffected  by  it,  ih^pouesHon 
is  restored  to  her.  And  the  same  rule  is  to  be  observed  in  decreeing  a  divorce 
voder  the  act  of  1799,  c  19,  though  it  allows  a  divorce  a  vinculo  for  superve- 
nient caoses. 

Same.  Debtor  and  Creditor.  A  husband,  who  is  sued  for  a  divorce  and  ali- 
mony, cannot  resist  a  decree,  because  his  creditors  may  be  affected  by  it;  nor, 
in  ascertaining  the  alimony,  will  the  court  take  an  account  of  his  debts. 

CoRBTTTUTlOMAL  LAW.  Partial  laws.  An  act  of  absembly  is  not  unconstitu- 
tional, as  a  partial  law,  because  it  excepts,  from  its  operations,  existing 
suits. 

William  Neilson  died  many  years  ago,  seized  and  possess- 
ed of  a  considerable  real  and  personal  estate.  He  left  three 
joCBint  children,  his  heirs  at  law,  of  whom  Catherine  Jane, 
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Chunn      t^g  petitioner  was  one.     In  November,  1825,  she  interroar- 
Chunn*     ried  with  Joseph  S.  Churn,  of  Jefferson  county,  by  whom 
she  had  several  chihlrcn.     On  !he20ih  of  January,  ISoG,  she 
filed  her  petition  in  Jefferson  circuit  court  against  her  husband| 
charging  him  with  cruehy,  with  offering  her  personal  indigni- 
%  ties,  and  with  aduhery;  stating  that  her  property,  at  the  time 

of  her  marriage  was  of  the  value  of  eighteen  or  twenty  thou- 
88nd  dollars,  and  consisted  of  twenty-two  slaves,  an  interest 
in  the  Warm  Springs  in  Bunconib  county.  North  Carolina, 
afterwards  sold  by  her  husband  for  ten  thousand  dollars,  and 
several  thousand  dollars  in  money,  bonds,  &c.;  that  her 
husband  had  sold  ten  of  the  slaves;  that  he  had  bought  three 
others,  partly,  at  least,  wiih  the  proceeds  of  her  estate,  and 
800  or  1000  acres  of  land;  that  he  had  wasted  her  estate  to 
a  Considerable  extent,  &c.  &c.;  and  praying  for  a  divorce  a 
vineulo  matrimonii^  and  for  such  part  and  portion  of  the  real 
and  personal  estate  of  the  defendant  as  the  court  might  think 
proper. 

To  this  petition  the  defendant  filed  a  demurrer,  which  was 
overruled  at  September  term,  lfc$36.  On  the  18th  of  Jaou- 
ar)',  1S37,  he  pler.ded,  I — Not  guilty  of  the  several  charges 
of  adultery,  or  either  of  them,  end  this,  &c.  2 — That  the 
petitioner,  before  filing  her  petition,  fo  wit,  on  the  Jst  of 
November,  1827,  and  on  divers  other  days  and  times,  after 
the  intermarriage,  did  commit  adultery  with  a  certain  William 
N.  Gillispie,  and  this,  &c.  3- -That  she  did,  on  the  1st  of 
November,  1827,  &c.  commit  adultery  with  a  person  un- 
known to  defendant,  and  this,  &c.  To  these  pleas  the  pe- 
titioner replied  and  tendered  issues  to  the  county.  1 — That 
the  defendant  is  guilty  of  the  adultery  laid  to  his  charge  in 
the  petition.  2  and  3 — That  she  did  not  commit  adultery, 
in  the  terms  of  the  pleas. 

At  May  term,  1837,  the  petitioner  moved  the  court  to 
order  that  the  issue  tendered  in  the  replication  be  tried  by  a 
jury,  which  w..s  ordered  accordingly.  On  a  subsequent  day 
of  the  term,  the  defendant  moved  to  reject  orfstrike  out  the 
replications,  but  the  court  tefused  to  do  so,  and  decided  that 
the  cause  was  at  issue  upon  said  replications,  and  that    no 
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ftfitiKfer,  or  other  answer  was  necessary  on  part  of  the  defeo-       Cbonn 
dant,  which  decision  was  excepted  to  by  the  defendant.  Chunn 

At  .Vay  term,  1 838,  the  cause  was  tried  upon  the  issues 
joined,  before  his  Honor  Judge  Anderson,  of  the  twelfth 
circuit,  and  n  jury  of  Jefferson  county,  to  whom  evidence 
was  submitted  by  tlie  petitioner,  tending  to  prove  the  charges 
in  the  petition.  The  jury  returned  the  following  ver- 
dict:— 

That  the  defendant  is  guilty  of  adultery  as  charged  in  the 
petition,  and  as  aliedged  by  petitioner  in  her  replication  to 
the  defendant's  first  plea;  that  the  petitioner  is  not  guilty  of 
adultery  with  William  N.  Gillispie,  as  in  her  replication  to 
the  second  plea  she  hath  hlledged:  and  that  she  is  not  guiky 
of  adultery  with  any  person  known  or  unknown,  as  in  her 
replication  to  the  third  plea  she  hath  aliedged. 

On  the  12th  of  I^'ay,  1838,  his  Honor  pronounced  a  de- 
cree  dissolving  the  marriage  and  restoring  the  petitioner  to 
alltlie  rights  of  a /erne  sole;  divesting  the  defendant  of  title 
to  certain  enumerated  and  described  tracts  of  land,  and  vest* 
ing  it  in  her  and  her  heirs  for  ever;  and  also  of  title  to  eighteen 
slaves  by  name,  and  vesting  them  in  her  and  her  heirs  for  ever; 
directing  that  a  certain  pleasure  carriage  and  harness  be  trans- 
ferred to  the  petitioner,  all  said  property  having  been  received 
by  the  defendant  as  the  property  of  his  wife,  or  as  the  pro* 
ceeds  thereof;  and  that  the  hire  of  certain  negroes,  who  had 
been  taken  into  the  hands  of  the  sherifT,  and  hired  out  by  him 
under  a  previous  order,  be  paid  to  the  petitioner;  and  that 
the  defendant  pay  the  costs,  &c. 

From  this  decree  the  defendant  appealed  in  error. 

Peck  and  6.  S.  Yerger,  for  petitioner. 

J.  A.  McKiNNET  and  Hyuds,  for  the  defendant. 


TuRLET  J.  delivered  the  opinion  of  the  court. 

The  facts  upon  which  petitioner's  right  to  a  decree  de« 
pends,  were  submitted  to  a  jury  in  the  court  below,  and 
were  all  found  in  her  Tavor.  The  propriety  of  the  fioding  has 
not  been  questioned,  and  it  is  unnecessary  for  us  io  relation 
thereto,  to  say  more,  than  that  there  is  notbing,  which,  in 
our  estimation,  tends  to  sully  the  purity  of  one,  who  seems 
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Chunn      jq  Jjq  esteemed  and  loved  by  all  who  know  her,  except  ber 

Chuim.      husband. 

The  decree,  however,  is  sought  to  be  impeached  upon 
the  ground,  that  more  property  has  been  given  to  the  peti- 
tioner than  is  authorised  by  law,  or  is  consistent  with  the 
rights  of  the  defendant  and  his  creditors.  It  is  said,  and  no 
doubt  truly,  that  all  the  property,  remaining  in  the  posses- 
sion of  the  defendant,  has  been  by  this  decree  secured  to 
the  petitioner.  But  then  the  proof  shows,  most  clearly,  that 
it  all  belonged  to  her  at  the  time  of  the  marriage,  and  that  it 
constituted  but  a  small  portion  of  the  property,  which  the 
defendant  received  by  her;  the  balance  of  which  has  been, 
by  him,  sold  and  appropriated. 

By  the  provisions  of  the  tenth  section  of  the  act  of  1799, 
c  19,  ^^it  is  made  the  duty  of  the  court,  on  making  up  their 
decree,  to  decree  to  the  wife  divorced  such  part  of  the  real 
and  personal  property  as  they  shall  think  proper  consistent 
with  the  nature  of  the  case."  It  is  said,  for  the  defendant, 
I  that  this  discretion  on  the  part  of  the  court,  is  not  to  be  ex- 
ercised capriciously,  but  in  deference  to  the  rules  of  prac- 
tice, and  that  no  case  can  be  found,  in  the  English  authori- 
ties, where  more  than  one  half  of  the  husband's  income  has 
been  allotted  as  alimony  for  a  divorced  wife.  This  is  true, 
but  it  is  to  be  observed,  that  in  England,  divorces  a  vineuLo 
matr%m(mii  are  not^allowed  by  law,  but  for  causes  which  viti- 
ate the  marriage  in  its  inception  and  render  it  void  ab  tnftio; 
therefore  all  the  questions  as  to  what  amount  of  alimony  shall 
be  allowed  the  wife,  have  arisen  upon  divorces  a  mensa  et 
ihoroj  and  the  practice,  in  such  cases,  has  been,  not  to  de- 
cree to  the  wife  absolutely  a  portion  of  the  real  and  personal 
estate  of  the  husband,  but  only  to  allot  a  certain  portion  of 
bis  income  for  her  support,  the  payment  of  which  may  be 
secured  by  being  charged  upon  his  estate.  The  reason  for 
this  practice  seems  to  be,  that  the  bonds  of  matrimony  have 
not  been  dissolved;  that  the  parties  are  not  intended  to  be 
restored  as  near  as  may  be  to  the  same  situation  they  occupied 
before  the  marriage;  that  the  wife,  not  having  it  in  her  power 
to  establish  herself  in  life  again  by  marriage,  has  no  need 
for  any  thing  more  than  a  comfortable  maintenance;  and  that 
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the  law  still  looks  to  a  reconciliation  between  the  parties,  ^^°"" 
which  would  be  rendered  almost  impracticable,  if  the  pro-  Chunn, 
party  were  divided  absolutely,  each  one  taking  bis  own. 
Yet  it  may  be  observed  that,  in  tlie  case  of  Smith  vs.  Smithy 
Arches  court,  M.  T.  1813,  and  T.  T.  1814,  referred  to  in 
Poynter  on  Marriage  and  Divorce,  87,  n.  (/),  Law  Lib.  Ed., 
the  court' says,  ''as  it  is  a  rule  of  equity,  that  no  man  shall 
take  advantage  of  his  own  wrong,  perhaps  it  would  be  just, 
that  where  the  husband  violates  the  matrimonial  engagement, 
and  the  fortune  originally  belonged  to  the  wife,  he  should 
give  back  the  whole  of  it."  There  seems  to  be  much  rea- 
son in  this  remark,  a  contrary  practice,  however,  has  pre- 
vailed in  England,  which,  as  applicable  to  divorces  a  mensa 
et  tharo^  we  would  have  no  disposition  to  unsettle. 

But,  in  our  opinion,  a  very  different  rule  of  practice  ought 
to  be  applied  to  cases  of  divorce  a  vinculo  matrimonii. 
There,  the  bonds  of  matrimony  are  dissolved;  there,  the 
parties  are  intended  to  be  restored,  as  near  as  may  be,  to 
the  same  situation  they  occupied  before  the  marriage;  there, 
the  wife  has  it  in  her  power  to  establish  herself  again  by  mar- 
riage; and  there,  the  law  looks  to  no  future  reconciliation  be- 
tween the  parties.  Accordingly  it  has  always  been  held,  in 
England,  that  in  cases  of  divorce,  a  vinculo  mcUrimoniij 
the  wife  shall  take  all  the  property,  which  belonged  to  her, 
at  the  time  of  the  marriage.  But  it  is  said,  this  was  because 
the  marriage  was  void  ab  initio^  and  the  husband  acquired  no 
right  to  her  property,  by  the  marriage.  This  is  true,  and, 
therefore,  there  is  no  necessity  of  a  decree  of  a  court  divest- 
ing his  title;  but  this  proves  nothing  more  than  the  truth  of 
the  proposition,  that  the  husband  acquired  nu  right  by  the 
marriage.  It  does  not  prove,  nor  tend  to  prove,  that  it 
would  not  have  been  equity  and  justice  to  have  divested  these 
rights,  if  he  had  acquired  any.  On  the  contrary,  no  one  can 
doubt,  that  where  the  bonds  of  matrimony  are  dissolved,  the 
parties  ought  to  be  placed,  as  near  as  may  be,  in  the  same 
situation  they  occupied  before  the  marriage. 

The  act  of  1799,  c  19,  enumerates,  as  causes  for  a  di- 
vorce, a  vinculo  matrimonii^  impotency,  bigamy,  adultery, 
and  two  years  desertion.     Here  are  causes,  which  vitiate  the 
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Chunn  marriage  at  common  law,  and  statutory  causes,  for  a  divorce 
Ghana,  a  ttncuZo,  enumerated  in  the  same  section.  Can  it  be,  that 
the  legislature,  when  they  declared  that  all  of  then)  sliould 
alike  constitute  good  grounds  for  a  divorce  a  linculo^  intended 
a  rule,  as  to  the  disposition  of  the  property,  to  be  applied 
in  one  case,  which  was  not  to  be  applied  in  another?  When 
the  bonds  of  matrimony  are  dissolved,  no  matter  for  what 
cause,  there  is  just  reason  for  restoring,  at  least,  the, injured 
party  to  the  same  situation,  as  near  as  may  be,  occupied  by 
him  or  her,  before  the  marriage.  This,  we  think,  the  court 
has  the  power,  in  its  discretion^  to  do,  under  the  provisions 
of  the  act  of  1799,  c  19. 

But  it  is  said,  that  this  act  is  repealed  by  the  act  of  1835, 
c  ^6,  which  makes  different  provisions,  and  only  authorises 
the  court  to  allot  alimony^  in  cases  of  divorce  a  vinculoy  as 
in  cases  of  divorce  a  ntensa.  By  the  twenty-third  section  of 
that  act,  it  is  provided,  that  it  shall  be  in  force  from  and  after 
Its  passage,  and  that  nothing  therein  contained,  shall  be  so 
construed  as,  in  any  way  or  manner,  to  effect  any  suit,  that 
may  be  already  brought  and  undetermined,  in  any  of  the 
courts  bf  this  state,  for  a  divorce  either  total  or  partial;  but 
said  suits  shall  remain  and  be  proceeded  in,  heard  and  deter** 
mined,  by  said  courts,  according  to  the  laws  in  force  at  ibe 
time  of  bringing  the  same.  This  suit  was  pending  before  the 
passage  of  the  act;  but  it  is  said,  that  the  proviso  is  uncon* 
stitutional  and  void.  We  do  not  think  so.  It  is,  we  appro* 
bend,  for  the  6rst  time,  contended,  that  the  legislature  has 
tiot  the  power,  when  about  to  establish  a  new  rule  of  actioD^ 
to  give  to  it  an  operation  entirely  prospective.  We  think, 
therefore,  there  is  no  law  either  written  or  unwritten  wliicb 
forbids  this  decree. 

But  2.  has  any  injury  been  done  by  the  decree  to  the 
defendant.^  Surely  not-  Shall  a  man,  who  has  violated  bis 
matrimonial  vows,  in  every  disgusting  form,  and,  hy  Iiarsh 
and  unkind  treatment,  force  his  wife  to  seek  protection  in  fl 
recission  of  her  nuptial  contract,  be  heard,  when  he  asks  a 
support  out  of  her  estate?  It  is  mockery,  worse  than 
mockery.  { 

But   it  is   said  3.  that  there  are  creditors,  whose  rights 
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ought  to  be  protected,  and  that,  for  this  purpose,  an  accouDt  c^^^oi^ 
ought  to  be  taken.  The  rights  of  creditors  stand  in  a  very  Chnim. 
different  light  from  those  of  the  defendant,  and  the  court 
would  be  disposed  to  protect  them,  so  far  as  it  could,  but  it 
does  not  see  how  this  can  be  done  by  taking  an  account. 
The  creditors  are  no  parties  to  this  suit,  and,  therefore,  no 
action  of  the  court  can  effect  their  rights,  and  it  cannot  pos- 
sibly decree  a  satisfaction  of  their  debts;  and,  to  leave  a 
portion  of  the  property  in  the  hands  of  the  defendant,  for 
that  purpose,  would  be  no  security  at  all.  The  defendant 
has  no  right  or  power  to  resist  the  decree,  by  constituting 
himself  the  guardian  of  his  creditors. 

But  still  this  court  will,  so  far  as  it  can  consistently,  attend 
to  their  interest,  and  will,  for  that  purpose,  leave  out  of  the 
decree,  the  lands  of  the  defendant,  because  they,  haying 
been  sold,  there  is  nothing  but  an  equity  of  redemption,  of 
which  he  cannot  deprive  his  creditors,  and  because  we  do 
not  consider  it  necessary  or  prudent,  to  involve  the  petitioner 
io  any  controversy  which  may  arise  out  of  an  offer,  on  her 
part,  to  redeem  under  the  decree.  And  the  tract  o£  land  of 
one  hundred  acres,  said  to  belong  to  the  father  of  the  defen* 
dant,  will  also  be  left  out  of  the  decree. 

The  decree  of  the  court  below,  with  the  exception  of  this 
modification,  will  be,  in  all  things,  affirmed. 

18 
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House  rs.  Mitchell. 

ANCESTOR  AND  Heir.  HHr't  liability  on  ancestor's  covenant  of  tparranfft 
All  the  heirs  constitute  but  one  represeatative  of  the  aa  cestor,  and  their  Ua' 
bilitj  upon  his  covenant  of  warranty,  is,  in  its  nature,  joint,  and  it  is  not  made 
several  a]so,bj  the  act  of  1789,  c  57. 

Same.  Practice — original  torii — process.  In  an  action  against  heirs  on  their 
ancestor's  covenant  of  warranty,  the  original  writ  must  be  sent  out  against 
all,  and  if  it  be  served  on  some,  and  returned  non  est  inventus  as  to  others* 
the  plaintiff  must  sue  out  an  alias  and  pluries  against  those  not  served,  before 
he  can  declare  against  those  sued. 

Same.    Pleading,  abatement — heirs    must  be  joined.    In  an  action  ag^ins^ 
heirs  on  their  ancestor's  covenant  of  warranty,  if  the  defendants   plead  that 
there  are  other  heirs  not  sued,  a  replication — that  they  reside  beyond  the 
jurisdiction  of  the  court,  and  that  those  sued  are  the  only  heirs  who  have  any 
thing  by  descent,  is  bad  upon  general  demurrer. 

On  the  13lh  of  March,  1793,  James  Allison,  by  deed  of 
bargain  and  sale,  conveyed  to  John  Johnson  a  tract  of  land, 
by  metes  and  bounds,  containing  300  acres,  situate  in  Wash- 
ington county,  Tennessee.  In  this  deed  he  covenanted  for 
himself  and  his  heirs  with  Johnson  and  his  assigns  to  war- 
rant and  forever  defend  the  land  to  Johnson  and  his  heirs 
and  assigns  against  aU  persons  whatsoever.  On  the  11th  of 
November,  1797,  Johnson  conveyed  the  same  land  to 
George  House,  the  plaintiff,  by  deed  of  bargain  and  sale 
with  similar  covenant  of  warranty.  And  on  the  29th  of  Au- 
gust, 1801,  House  conveyed  the  land  to  Peter  French  with 
like  covenant. 

After  the  conveyance  by  Allison  to  Johnson,  one  Ephraim 
Murray  entered  118  acres  of  the  land  as  vacant  and  unappro- 
priated in  the  office  of  the  Surveyor  General  of  the  district 
in  which  it  lies,  and  obtained  a  grant  for  it.  Upon  this  title 
Murray  sued  French  in  ejectment  and  evicted  him  from  the 
118  acres.  The  heirs  of  French  thereupon  sued  House 
upon  the  covenant  of  warranty  in  his  deed  to  their  ancestor, 
and  on  the  5tb  of  August,  1828,  recovered  judgment  against 
him  for  $843  44^  cents  damages  and  costs.  To  recover 
over  against  the  heirs  of  Allison,  House  brought  his  action 
of  covenant  upon  the  clause  of  warranty  in  the  deed  from 
Allison  to  him,  in  Washington  circuit  court. 

The  capias  was  issued  September  13,  1832,  to  the  sheriff 
of  Washington  against  James   A.   Mitchell,  Owen  Roberts 
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«id  Jane  his  wife,  and  William  Collom  and  Eliza  his  wife.  ^^^^ 
The  sheriff  returned  the  writ  executed  on  Mitchell  and  Rob-  Mitchell, 
erts  and  wife,  and  as  to  Collom  and  wife,  that  they  were  non- 
residents. An  alias  and  pluries  were  issued  on  the  10th  of 
February  and  17th  of  August,  1834,  respectively,  to  the 
sheriff  of  Washington,  and  returned  in  the  same  way  as  to 
Collom  and  wife.  House,  thereupon,  at  July  term,  18S7, 
filed  his  declaration  against  Mitchell  and  Roberts  and  wife, 
as  heirs  at  law  of  Allison  who  was  grand  father  of  Mitchell 
and  Mrs.  Roberts. 

The  defendants  pleaded  in  abatement,  that  besides  them- 
selves there  were  other  heirs  of  the  James  Allison  in  the 
declaration  mentioned,  and  set  out  their  names  and  places  of 
residence,  averred  that  they  were  still  alive,  and  concluded-^ 
^^wberefore,  because  they  are  not,  nor  is  either  of  them 
named  in  the  said  writ  and  declaration,  the  said  defendants 
pray  judgment  of  the  said  writ  and  declaration  and  that  they 
maybe  quashed,"  &c.  This  plea  was  verified  by  the  oath 
of  the  i^ent  of  defendants. 

The  plaintiff  replied,  ^Hhat  on  the  day  of  the  suing  out  of 
the  original  writ  in  this  case,  to  wit:  on  the  ISth'^day  of  Sep- 
tember, 1832,  the  defendants,  James  A.  Mitchell,  Owen 
Roberts  and  Jane  his  wife,  and  William  Collom  and  Eliza 
his  wife,  against  whom  said  writ  issued,  were  the  only  heirs 
at  law  of  James  Allison,  deceased,  who  resided,  at  that  time, 
in  the  state  of  Tennessee,  and  within  the  jurisdiction  of  the 
court:  and  they  were  also  the  only  heirs  at  law  of  said  James 
Allison,  who  had  any  assets  of  the  said  James  in  the  plea 
mentioned,  in  their  bands  by  descent  from  him;  and  on  the 
day  of  suing  out  the  writ,  all  the  other  heirs  of  said  James 
mentioned  in  the  plea,  resided  beyond  the  limits  of  the  State 
of  Tennessee,"  and  concluded  with  a  verification.  To  this 
replication,  the  defendants  demurred,  and  the  plaintiff  joined 
in  demurrer. 

At  March  term,  1838,  the  demurrer  was  argued  before 
Judge  Powell  of  the  first  circuit,  who  sustained  it,  and 
gave  judgment  that  the  suit  be  abated.  The  plaintiff  appeal- 
ed in  error. 
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»«««  J.  A.  McKiNNEY  for  the  plaintiff.* 

Mitchell.  Lucky  aod  R.  J.  Mc  Kinney  for  the  defendants,  said  that 
a  part  of  the  heirs  at  law  of  a  warrantor  could  not  be  sued  up- 
on a  covenant,  and  part  left  out;  to  which  point  they  cited 
Hammond  on  Parties,  143;  1  Cbitty's  PI.  89,  40;  1  Com. 
Dig.  Abatement,  F.;  9  Viner's  Ah.  67;  7  Bac.  Ab.  War- 
ranty, N.  That  a  portion  of  the  heirs  being  out  of  the  juris- 
diction of  the  court  does  not  authorize  a  suit  to  be  brought 
ag^nst  those  who  are  within  the  jurisdtction,  6  T.  R.  327; 
18  Johnson's  R.  253;  1  Strange,  473;  1  Haywood,  283. 

Reese,  J.  delivered  the  opinion  of  the  court. 
Jttoe  21.  This  is  an  action  against  a  portion  of  the  heirs  of  a  war- 
rantor, in  a  deed  of  bargain  and  sale,  after  an  eviction  of  the 
bargainee;  and  the  question  is — whether  the  writ  should  not 
have  been  sent  out  against  all  the  heirs?  and,  whether  if  any  of 
them  could  not  have  been  found,  or  were  citizens  of  another 
state,  the  legal  means,in  force  in  this  state,  should  nothave  been 
exhausted,  by  like  issuance  and  return  of  an  alias  and  a  plur 
ries  writ,  before  the  plaintiff  would  be  at  liberty  to  proceed 
against  that  portion  of  the  heirs,  upon  whom  process  may 
have  been  served? 

We  think  all  the  heirs  should  have  been  sued.  They  all 
conatitute  but  one  representative  of  the  ancestor.  The  chiim 
against  them  is  joint,  and  of  that  character  to  be  uneffected 
by  the  provisions  of  our  act  of  Assembly,  1789,  c  57, 
making  certain  liabilities  joint  and  several.  They  mu8t> 
therefore,  all  have  been  sued. 

But  it  is  argued  with  much  force  and  ingenuity,  that,  as  the 
process  of  outlawry  does  not  exist  in  this  state,  to  issue  a 
writ,  and  an  alias  and  pluries^  steps  necessary  before  a  party 
could,  in  England,  be  outlawed,  would  be  useless  here. 
The  practice,  however,  has  always  been  followed  with  as, 
and  it  was  sanctioned  by  the  early  case  of  Shenoood  vs.  Davisy 
in  1  Haywood,  283,  and  has  never  been  departed  from. 
The  evil  of  the  delay,  which  the  practice  produces,  is  per- 
haps more  than  counterbalanced  by  the  chance  furnished  of 


*The  late  Reporter  left  no  memoranda  of  the  argninent  of  the  plaintiflT,  nor 
any  brief  of  the  counsel.  [Reporter. 
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the  ■Mi^resident  party  comiog  within  the  jurisdiction  of  the       ^^^^^ 

coait,  before  the  return  of  the  pluries.  Mitchell. 

The  Legislature  has,  by  statute,  1784,  ell,  §  4,  adopt- 
ed a  similar  practice  in  case  of  scire  facias  against  heirs, 
requiring,  as  against  the  non-residents,  the  return  of  two 
fiifcib.  The  practice,  in  question,  moreover,  has  been  so 
JoBg  and  so  uniformly  pursued,  that  if  we  deemed  it  incon- 
Fenient,  and,  at  present,  unsustained  by  the  grounds  which 
ori^nally  led  to  its  adoption,  we  should  hesitate  to  change  it, 
bat  should  refer  those  who  might  wish  to  do  so,  to  the  Legis- 

Jative  Department. 

Let  the  judgment  be  affirmed. 

Note    Thoagh    heirs  in  onr  law,  who  arc  ia  by  descent,  are  tenants  in 
eommon,  yet  they  are  so  far  like  coparceners  at  common  law,  that  they  are  qvtui 
SBMOA  corpus;  one  of  them  is  not  part  of  an  heir,  bat  all  of  them  are  but  unur     > 
hares.    Co.  Lit.  b.  163,  Lit.  {  313. 

Ai  to  the  process  necessaxy  to  enable  the  plaintifT  to  declare  against  those  not 
•erred,  besides  the  case  in  1  Haywood,  see  Jinonymovs,  2  Haywood.  70;  Price 
TB.  Scaies,  2  Marphy,  199;  and  the  analagous  case,  JVIiiiaktr  vs.  Youngt  2- 
Coweot  569.  Where  there  are  two  defendants,  and  only  one  has  appeared  or  is- 
in  cattody,  then  after  proceeding  to  outlawry  against  the  other,  it  is  the  practice 
4o  declare  against  him  alone  who  has  appeared,  stating  the  outlawry  of  the  other 
in  the  commencement  of  the  declaration,  2  Archbold*s  Pr.  178,  179;  Lee*»i 
Dictionary  of  Pr.,  Outlawry  and  capias  utUg'atum.  After  the  outlawry,  the 
ootUw  was  proceeded  against  by  general  or  special  capias  uilagatumt  whereby 
h«  or  his  estate  was  made  liable  to  the  satisfaction  of  the  plaintiff's  demand,  %■ 
Archbold*ft  Pe.  177,  178;  2  Lilly's  £nt.  465,  466;  ArcholdV  Forms,  524. 
^ere,  what  proceedings  can  be  had,  by  our  law,  against  the  party  as  to  whom- 
the  oMas  and  pUiriss  have  been  returned  rum  est  inventus? 

As  to  our  common  covenant  of  warranty,  and  the  remedy  thereupon.    See 
4  Kent's  Com.  468,  to  480,  and  cases  there  referred  to. 
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Jordan  vs.  Black. 

Husband  and  Wife.  Conveyance  in  fraud  of  marital  rights.  A  disposi- 
tion made  b}'  tijeme  sole  of  her  property  after  a  contract  of  marriage  and 
before  solemnization,  will  be  fraudulent  as  against  the  husband  who  has  been 
kept  ignorant  of  the  transaction.  2  P.  W.  674;  2  Bro.  C.  C.  345;  1  Ves.  Jr. 
22;  2  Cox,  28 ;  1  Cond.  Eng.  Ch.  R.  188. 

SABffE.  Sums — excq»iions.  This  rule  is  perhaps  without  exceptions,  so  far  as* 
by  implication,  it  denies  the  husband  the  power  to  disturb  a  disposition  of 
which  he  was  informed  before  the  marriage.  But  so  far  as  it  affirms  his  power 
to  set  aside  a  disposition  concealed  from  or  unknown  to  him,  it  admits  it 
seems  of  two  classes  of  exceptions — 1,  founded  on  the  meritorious  objects  of 
the  conrejance — 2,  on  the  husband's  situation  as  to  pecuniary  means.  7  Cond. 
Eng.  Ch.  Rep.  194, 195. 

Same.  Conveyance  qf  slaves  to  a  trustee.  If  ^Jeme  sole,  between  the  contract 
and  solemnization  of  an  intended  marriage,  convey  her  slaves  to  a  trustee 
to  emancipate  them  at  her  death,  and  the  intended  husband  be  informed  o{ 
the  conveyance  before  the  solemnization,  the  court,  without  inquiring  whether 
the  object  of  the  conveyance  were  meritorious,  and  without  laying  any  stress 
on  his  pecuniary  situation,  would  not  entertain  the  husband's  bill  to  set 
aside  the  conveyance. 

Same.  Effects  of  such  conveyance.  Such  a  conveyance  vests  the  trustee  with 
the  legal  title,  and  tbeyeme  with  an  equitable  life  estate  in  the  slaves,  and  a 
sale  of  them  by  the  husband  is  equally  an  injury  to  both  interests. 

Gideon  Morgan,  Sen.,  of  Kingston,  by  his  will  made 
and  published  on  the  8th  of  May,  1828,  gave  a  large  and 
valuable  portion  of  his  real,  and  all  his  personal  estate,  in- 
cluding his  slaves  to  his  wife,  Elizabeth.  She,  about  the 
middle  of  the  afternoon  of  the  7th  of  October,  1 834,  being 
on  that  evening  to  intermarry  with  Hambright  Black,  the  de- 
fendant, who  had  no  property,  and  was  much  embarrassed 
by  his  debts,  sent  for  Henry  S.  Purris,  deputy  clerk  of  the 
county  court  of  Roane,  and  requested  him  to  draw  a  deed, 
in  which,  after  reciting  the  intended  marriage,  and  that  she 
was  absolute  owner  of  certain  slaves  by  name,  in  considera- 
tion of  the  sum  of  one  dollar  paid  by  Lewis  W.  Jordan,  the 
complainant,  bargained,  sold  and  conveyed  to  him,  his  heirs, 
&c.  said  slaves  and  their  increase,  but  to  remain  in  her  pos- 
session, and  be  under,  and  subject  to  her  control  during  her 
natural  life, — ^not  to  be  sold  by  Jordan,  his  heirs,  &c.,  but 
to  be  held  by  him  and  them  at  her  death,  to  emancipate 
them  and  their  increase,  to  effect  which  emancipation,  he 
and  they  were  to  have  the  right  to  hire  them  out  for  such  time 
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Bs  might  be  necessarj  to  raise  a  fund  sufficient  for  that  puf  Jordao 
pose,  reserviDg  to  herself  the  right  to  emancipate  any,  or  all  Black. 
of  them  or  their  issue,  at  any  time  during  her  life. 

This  deed  she  immediately  executed  and  acknowledged 
before  Purris,  as  deputy  clerk,  and  requested  him  to  cause 
it  to  be  registered,  which  was  done  the  same  evening,  and 
before  the  issuing  of  the  license  for  the  marriage.  At  its 
execution,  besides  Mrs.  Morgan  and  Purris,  no  one  was 
present,  except  Amanda  Ashley,  an  inmate  (9f  her  house,  and 
C  W.  Hardin,  a  clerk  in  her  store,  and  he  only  part  of  the 
time.  80  soon  as  Purris  had  retired  with  the  deed,  she  sent 
for  Black  to  the  tavern,  whither  he  had  gone  but  a  short  time 
before  from  her  house,  to  dress  for  the  wedding.  On  his  ar« 
rival,  according  to  the  statement  in  his  answer, — "she  in- 
formed him  of  the  attempt  to  make  an  arrangement  for  the 
freedom  of  the  negroes;  that  Purris  had  written  and  taken  away 
some  instrument  of  writing,  conveying  the  negroes  to  com- 
plainant for  the  purpose,  but  reserving  to  her  the  possession, 
control  and  right  to  emancipate  them  at  any  time  during  her 
life,  and  wanted  to  know  what  he  thought  of  it.  He  told 
her  it  was  entirely  unexpected  to  him,  and  he  could  not  con- 
sent to  it;  that  it  would  place  him  and  her  in  a  situation  he 
did  not  wish  to  occupy;  that  it  would  be  virtually  offering 
the  negroes  their  liberty  to  shorten  her  life,  &c.  &c.,  adding 
other  remarks  to  apprise  her  of  the  consequences  of  the 
measure,  and  make  her  hesitate  before  completing  an  arrage- 
ment,  so  evidently  calculated  to  embarrass  herself  and  him, 
and  furnish  grounds  for  apprehensions  and  fears  in  every  way 
inconsistent  with  domestic  happiness  and  peace.  She  re- 
plied, that  she  hardly  knew  what  to  do,  but  said  the  consi- 
deration mentioned  in  the  instrument  was  only  one  dollar, 
which  she  had  not  received;  that  she  did  not  consider  that,  . 
or  any  other  instrument  binding  until  the  consideration  had 
been  paid,  and  that  she  would  not  receive  it."  He,  being 
thus  assured  that  the  instrument,  whatever  might  be  its  na- 
ture, was  not  executed,  as  she  understood  t/,  and  that  it 
should  not  be,  remained  with  her  till  the  marriage,  which  took 
place  one  or  two  hours  afterwards. 

The  negroes  continued  in  Black's  possession  after  the  mar- 
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Jordan  rii^e  till  the  8tb  of  December,  1836,  when  the  coi 
Diack.  filed  his  bill  in  the  chaocery  court  at  Kingston,  statbg  the 
above  facts,  and  that  Black  claimed  the  negroes  as  his  owd 
property,  notwithstanding  the  deed;  had  repeatedly  offered 
to  sell  them  as  slaves;  that  he  bad  recently  confessed  certuis 
judgments,  and  had  directed  the  sheriff  of  Roane  to  levy 
executions  thereof  on  the  negroes  and  sell  them  as  his 
property;  that  he  had  threatened  to  sell  them  out  of  the 
country,  and  clflurging  that  he  would  do  so  unless  restrained; 
that  complainant  would,  if  not  prevented,  execute  the  trutst 
vested  in  him  by  the  deed  of  Mrs.  Black,  who  still  desired 
it  10  be  done,  and  was  unwilling  that  the  negroes  should  be 
sold:  praying  that  Black  might  be  perpetually  enjoined  fron 
selling,  or  sending  off  out  of  his  possession  all  or  any  of  said 
negroes;  that  he  should  be  enjoined  to  keep  them  in  his  pos- 
session for  the  use  of  his  wife  and  himself  until  her  dealk, 
should  he  survive  her,  to  the  end  that  the  trust  m%lit  be  ex- 
ecuted, and  for  general  relief. 

Black's  answer  stated  the  facts  relative  to  the  execation  of 
the  deed  and  his  knowledge  of  its  existence  as  they  ate 
above  detailed;  and  the  proof  corresponded  therewith.  There 
was  much  other  proof,  but  the  above  statement  exhibits  all 
of  it  that  is  necessary  to  present  the  questions  of  law  debated 
and  decided. 

The  cause  was  brought  to  hearing,  at  March  term,  1838, 
of  the  chancery  court,  before  his  Honor  Chancellor  Wil- 
liams, who  dismissed  the  bill  without  prejudice.  The  com- 
plainant appealed. 

J.  H.  CaoziER  and  6.  6.  Ysroer,  for  complainant.  1. 
The  only  question  in  cases  where  firaud  upon  marital  rights 
is  charged  is — was  the  conveyance  made  without  the  privity^ 
i.  e.  without  the  knowledge  of  the  husband?  If  it  was,  in 
most  cases  it  would  be  void.  If  not,  in  all  cases,  it  woukt 
be  good.  1  Ves.  Jr.  28;  1  Story's  Eq.  §  273;  Newland 
Cont.  424,  428;  St.  George  vs.  Wake,  7  Eng.  Cond.  Ch. 
R.  188;  1  RusseU,  490.  All  the  elementary  writers  say  it 
must  be  done  without  the  privity  of  the  intended  husband. 
^'Privity"  means  joint  knowledge  with  another  of  a  private 
concern,  implying  often  consent  and  concurrence      It  is  not 
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a  question,  however,  of  contract,  requiring  his  assent  or  •Jordan 
agreement,  other  than  that  which  is  to  be  inferred  from  know-  Black, 
ledge  of  the  deed,  and  consequent  solemnization  of  the  mar- 
riage. It  is  for  fraud,,  not  for  want  of  assent,  that  the  trans* 
action  is  to  be  impeached;  and  the  fraud  consists  in  convey- 
ing after  a  treaty  of  marriage,  and  concealing  the  fact  from  the 
husband.  But  if  the  husband  had  notice  before  the  marriage, 
though  but  ten  minutes  before,  it  is  no  fraud  on  him;  he  need 
not  have  consumated  it.  The  secret  conveyance  would  be 
a  good  defence  to  an  action  for  breach  of  promise  of  mar- 
riage. 7  Good.  Eng.  Ch.  R.  1 92,  and  authorities  above 
cited. 

2.  Here  Black  had  knowledge  of  the  fact  that  the  deed 
had  been  made.  Her  erroneous  conclusion,  that  it  could  not 
operate  without  payment  and  receipt  of  the  nominal  consider- 
ation, does  not  alter  the  law.  Tt  is  the  defence  of  ignorance 
of  the  law.  Shotwett  vs.  Murray^  1  John.  C.  R.  612;  6 
Id.  169;  8  Yerger,  600.  She  distinctly  informed  him  of  all 
its  contents,  and  where  it  was,  which  was  all  the  notice  re- 
quired. 1  Story's  Eq.  §  400.  She  did  not  inform  him  it 
was  registered,  because  she  did  not  know  it;  nor  would  it 
make  any  difference  whether  registered  or  not.  In  case  it 
was  not,  it  would  only  be  void  as  to  creditors  and  purchasers 
without  notice. 

3.  But  there  is  a  class  of  cases,  of  which  Hunt  vs.  Mat* 
thcwSj  1  Vernon,  408,  is  an  example,  in  which  notice  to 
the  husband  is  dispensed  with,  on  account  of  the  meritorious 
character  of  the  object,  and  the  husband's  pecuniary  circum- 
stances and  condition.  Freedom  of  the  slaves  at  Mrs.  Black's 
death,  is  such  a  possibility  as  the  law  will  notice  and  secure; 
McCutchen  vs.  Prices  3  Haywood,  211;  David  vs.  Bridge 
mon^  2  Yerger,  669,  663;  and  as  soon  as  the  deed  was  made 
the  slaves  became  vested  with  such  an  interest  in  their  free- 
dom as  it  is  consistent  with  the  policy  of  law  to  protect. 
Fisher^ 8  nei^roesvs.  Dabhs^  6  Yerger,  119,  126,  128;  act 
of  1833,  c  81.  Any  instrument  which  expresses  the  voli- 
tion of  the  master  that  the  slave  shall  be  free.  Is  good  as  be- 
tween the  master  and  slave.     2  Yerger,  123,  126.     It  is 

therefore  insisted,  that  as  soon  as  the  deed  was  made,  the 

19 
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JordaD      slaves  acquired  a  right  to  have  the  provision  for  their  benefit 
Black,      perfected;  and  that,  in  such  case,  no  subsequent  act  of  the 
party  who  makes  the  deed  can  divest  the  right  of  the  slave. 

4.  The  provision  for  the  negroes  will  not  be  defeated  by 
the  fact  that  Jordan,  the  trustee,  was  not  cognizant  of  the 
deed,  for  if  he  had  refused  to  assume  the  trust,  a  court  of 
equity  would  supply  a  trustee.  Co.  Lit.  113,  a.  note  2;  6 
Ves-  663;  8  Ves.  570,  674;  2  Story's  Eq.  §  1058,  1061- 
Chitrchwkll  for  the  defendant  insisted,  that  the  deed 
was  void  because  no  consideration  passed  and  no  interest 
accrued  to  the  negroes  or  to  Jordan,  at  the  time  of  its  execii- 
tiqn,  and  never  could  afterwards;  1  Harrison's  Ch.  57;  Cow- 
per,  434;  4  Eq.  R.  266;  because  it  was  not  delivered  till 
after  the  marriage,  and  then  Black  gave  no  assent  to  it  either 
express  or  implied;  because  the  power  reserved  to  Mrs.  Mor« 
gan  destroyed  the  estate  conveyed  to  Jordan,  2  Vernon,  510; 
Roberts  on  Frauds,  c  6;  because  it  is'  against  the  policy  of 
liEiw,  and  inconsistent  with  the  safety  and  security  of  human 
life,  equivalent  to  an  offer  of  freedom  to  the  negroes  to  des- 
troy the  life  of  their  mistress,  Newland  on  Cont.  497,  157; 
because  it  was  signed  after  the  treaty  of  marriage  concluded, 
only  an  hour  or  two  before  the  ceremony,  privately,  and 
without  the  knowledge  or  consent  of  Black,  and  therefore  a 
fraud  upon  his  marital  rights.  Newland  497;  1  Fonblq.  258, 
270;  2  Vernon,  500;  Reeve's  Dom.  Rel.  182;  2  Cb.  R. 
43;  Carkton  vs.  Dorset,  2  Vernon,  17;  Pitt  vs.  JETun/,  1 
Vem.  18;  2  Vem.  270;  2  Atk.  421;  1  Story's  Eq.  §  273, 
and  authorities  cited. 

But  Black  is  to  be  regarded  as  a  purchaser,  and  all  the  au* 
thorities,  which  show  that  a  deed  made  to  defraud  subsequent 
purchasers,  is  vt>id,  equally  apply  to  this  case,  2  Ves.  1 1 ; 
2  k±.  481;  1  Fonblq.  148;  and  the  notice  which  he  had 
could  not  make  that  good  which  was  void  by  statute.  New- 
land  on  Cont.  358.  Whenever  the  intent  to  deceive  appears, 
the  conveyance  id  void,  and  the  pretence  of  discharging  a 
moral  obligation,  will  not  save  a  fraud,  or  give  merits  where 
none  existed  before.     Fonb!q«  272:  Newland  on  Cont.  352. 
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Reese,  J.  delivered  the  opinion  of  the  court.  Jordan 

Elizabeth  Morgan  who  was  the  relict  of  Gideon  Morgan,  Black. 
Sen.,  and  the  owner  of  several  negroes,  of  a  mercantile  ^^  ' 
establishment,  and  of  valuable  real  estate,  being  without  any 
children  and  of  a  somewhat  advanced  age,  entered  into  a 
treaty  of  marriage  with  the  defendant,  who  was  a  widower, 
with  three  children.  He  is  much  younger  than  Mrs.  Mor- 
gan, and  he  was  without  property,  and  in  debt  at  the  period  in 
question.  On  the  day  of  the  marriage  Elizabeth  Morgan  ex- 
ecuted a  deed,  in  which  she  recited  that  she  was  about  to 
enter  into  a  marriage,  and  by  which  she  conveyed  all  her  ne- 
groes to  the  complainant  in  trust  to  be  emancipated  at  her 
death,  but  in  the  mean  time,  and  during  her  life,  to  remain 
in  her  possession  and  under  her  control;  and  she  reserved 
power  to  emancipate  them  herself  during  her  life.  The  mar- 
riage took  effect. 

The  defendant,  the  husband,  being  about  to  sell  the  ne-' 
groes  in  question,  or  some  of  them,  the  complainant  has  filed 
this  bill  to  enjoin  and  restrain  him  from  doing  so. 

The  prayer  of  the  bill  is  resisted  on  the  part  of  the  defen- 
dant, on  the  ground  that  the  deed  was  in  fraud  of  his  marital 
rights,  and  that  therefore  a  court  of  chancery  shall  not  assist 
the  complainant,  or  lend  its  aid  and  protection  to  the  interests 
created  by  said  deed.  We  will,  for  the  present,  consider 
this  case  as  if  it  were  a  bill  to  set  aside  and  cancel  the  deed 
to  the  complainant.  The  ground  upon  which  relief  is  given 
against  a  disposition  of  property  by  the  wife  pending  the 
treaty  of  marriage,  is,  that  such  disposition,  if  made  without 
the  knowledge  of  the  husband,  disappoints  bis  just  expecta- 
tions. Such  relief,  therefore,  can  only  be  given  in  those 
cases  where  the  husband  has  been  kept  in  ignorance  of  the 
transaction  up  to  the  moment  of  the  marriage. 

If  he  has  been  informed  of  the  wife's  disposition  of  the 
property,  he  may  on  that  ground  refuse  to  carry  the  marriage 
into  effect;  if  he  do  not  this,  but  solemnizes  the  marriage  he 
cannot  afterwards  set  aside  the  disposition  by  her  made  of  the 
property.  The  general  rule  to  be  gathered  from  all  the  cases 
is,  that  a  disposition  by  the  wife  of  her  property  after  a  coo* 
tract  of  marriage,  and  before  it  has  been  solemnized,  will  be 
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Jordan      fraudulent  as  against  the  husband  who  has  been  kept  ignorant 
Blwk.       of  the  transaction.  2  P.  W.  074;  2  Bro.  C.  C.  345;  1  Ves. 
Jr.  22;  2  Cox,  28;  1    Mylne  &  Keene,  510;  7  Con.  En. 
Ch.  R.  168. 

There  are  exceptions  to  this  rule,  where  although  the  in- 
tended husband  was  kept  in  ignorance  of  the  wife's  disposi- 
tion of  the  property,  the  disposition,  nevertheless,  has  been 
held  good,  because  the  court  took  into  consideration  the  me- 
ritorious object  of  the  conveyance,  or  the  situation  of  the 
intended  husband  in  point  of  pecuniary  means.  But  no  case 
has  been  shown,  or  it  is  believed  can  be  produced,  where 
the  intended  husband  being  informed  before  the  marriage,  of 
the  disposition  of  the  property  by  the  wife,  has  been  permit- 
ed  to  set  aside  such  disposition. 

In  the  case  before  us,  it  appears  from  the  answer,  that  after 
the  execution  of  the  deed,  and  before  the  marriage,  the  de- 
fendant was  informed  by  Mrs.  jMorgan,  that  she  had  executed 
the  conveyance,  and  was  fully  apprised  of  its  contents. 
Upon  his  remonstrating  against  the  arrangement,  she  said 
that  she  had  not  received  the  nominal  consideration  of  one 
dollar  mentioned  in  the  deed,  and  told  him  that  she  would 
not  receive  it;  and  he  and  she  were  both  of  opinion  that  un- 
less it  were  paid,  the  deed  would  not  be  efiectual.  Here 
then  is  a  case  in  which  the  husband  was  fully  and  truly  ap- 
prised of  what  had  been  done.  And  if  this  were  a  bill  by 
the  husband  to  set  aside  this  disposition  of  the  property  as 
fraudulent  against  him,  we  would,  upon  the  authority  of  the 
cases  on  this  subject,  be  constrained  to  refuse  him  relief, 
even  without  inquiring  whether  the  object  of  the  conveyance 
be  meritorious,  and  without  laying  stress  upon  the  situation 
of  the  husband  in  point  of  pecuniary  means. 

It  is  still  more  clear  that  we  should  grant  the  relief  in  this 
bill  prayed  for.  The  complainant  has  the  legal  title  to  the 
negroes  in  question  by  virtue  of  the  conveyance;  the  wife 
of  the  defendant  has  the  equitable  title  for  life,  and  to  say 
nothing  of  the  question  of  emancipation,  the  sale  and  con- 
veying away  of  the  negroes  would  be  destructive  of  the' equit- 
able title  of  the  wife,  who  is  not  even  a  party  to  these  pro- 
ceedings. 
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The  decree  therefore  of  the  chancellor  will  be  reversed,       Jordan 

V. 

and  the  defendant  will  be  enjoined  from  selling  or  disposing       Black. 
of  the  negroes. 


Smart  vs.  Kino,  et  ah 

Ghamcerit.  Ltgacies — ufhc  takes.  The  residuary  clause — "all  the  rest  of  my 
estate  real  and  personal,  to  be  equally  divided  between  my  graadchildren," 
iocludes  a  posthumou!}  {grandchild,  who  was  in  ventre  matris  at  the  testor's 
death.     1  Roper  on  Legacies,  c  2,  $1,  subsection  3. 

On  the  15th  of  June,  1835,  Sanouel  Todd  of  Knox 
county,  made  and  published  his  last  will  and  testament,  of 
which  he  made  Eli  King  and  Charles  B.  Hodges  executors. 
After  certain  specific  bequests,  there  was  the  following  re- 
siduary clause — ^^All  the  rest  of  my  estate  real  and  personal 
to  be  equally  divided  amongst  my  grand  children." 

At  the  time  of  the  testator's  death  his  daughter  Martha 
Smart  was  pregnant,  and  five  months  and  five  days  after- 
wards, was  delivered  of  a  son,  Thomas  B.  Smart,  the  com- 
plainant. The  testator  had  eight  grand  children  bom  at  the 
time  of  bis  death;  and  the  executors  being  advised  by  coun- 
sel, that  none  of  his  grandchildren  except  those  in  existence 
at  the  time  of  his  death  could  inherit  his  estate,  proceeded 
to  divide  it  among  the  eight  in  exclusion  of  the  complainant. 

His  father  as  his  next  friend  on  the  28th  of  March,  1836, 
fi|^  this  bill  in  his  name,  in  the  chancery  court  at  Enox- 
ville,  against  the  executors  and  the  other  grand  children, 
praying  the  court  to  put  a  construction  upon  the  will  for  the 
guidance  of  the  executors,  and  to  determine  the  rights  of  the 
parties;  to  enjoin  any  further  disposition  of  the  property; 
that  the  partition  already  made  be  annulled,  and  another  par- 
tition made,  giving  the  complainant  an  equal  share  of  the  tes- 
tator's estate  with  the  other  grand  children;  for  an  account 
and  general  relief. 

The  executors  answered,  the  guirdians  of  some  of  (he 
^and  children  demurred,  and  the  bill  was  taken  for  confessed 
as  to  the  rest. 
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Smart  'j'^e  cause  was  heard  on  the  11th  of  October,  1837,  by 

Kin«^.  Chancellor  Bramlitt,  who,  being  of  opinion  that  the  com- 
plainant was  not  entitled  to  any  relief  in  the  premises,  dis- 
missed the  bill;  and  the  complainant  appealed  in  error. 

George  S.  Ysroer,  for  complainant  said,  1 — By  the 
old  rule,  in  construing  a  devise  to  children  generally,  regard 
was  bad  to  the  time  of  makiqg  the  will,  and  children  then 
alive  were  only  considered  capable  of  taking.  Hence  many 
of  the  old  cases  and  dicta  of  the  judges  excluded  a  child 
born  within  nine  months  after  the  death  of  the  testator,  Fon- 
blq.  684;  1  P.  Wm.  342;  Prec.  in  Chancery,  470;  1 
Yes.  Sen.  114,  note. 

But  the  court  have  long  since  settled,  that  a  divise  generally 
to  a  class  as  ^'children,"  no  period  being  fixed  for  the  legacy 
to  vest,  vests  and  takes  efiect  at  the  death  of  the  testator.  2 
Atkins,  122,  note;  5  Binney,  607. 

From  this  rule  it  follows,  that  all  who  come  within  the 
description  of  children,  and  are  in  law  capable  of  taking  at 
that  time,  are  let  in,  and  of  course  children  in  ventre  sa  mercj 
because  they  are  for  all  these  purposes  considered  as  being 
children,  and  capable  of  takmg. 

The  distinction  taken  in  1  P.  W.  342,  that  a  devise  gen- 
erally to  children,  applied  only  to  such  as  were  living  at  the 
time  of  the  making  of  the  will,  and  not  at  the  death,  has 
been  overthrown  by  all  the  modern  cases;  for  it  is  now  set- 
tled, that  the  legacy  vests,  not  in  the  children  in  existence  at 
tbe  making  of  the  will,  but  those  who  were  in  existence  at 
the  death,  2  Atkins.  122,  note,  and  cases  cited;  2  Wms.  on 
£xecutor,  717;  5  Binney,  707;  Ward  on  Legacies,  123- 

It  follows,  therefore,  that  all  living,  or  in  existence  at  the 
deadi,  must  take.  The  question  then,  and  the  only  question 
is,  whether  a  cb'ld,  in  ventre  sa  mere,  is  considered  as  liv 
ipg,  or  in  existence.  If  it  is,  the  complainant  is  entitled. 
Fpnblq.  686,  note;  2  Atkins,  117;  2  Ves.  Jr.  Clark 
vs.  JBlake^  673;  2  Hen.  Blk.  Rep.  399,  Doe  vs.  Clarke; 
Lancaster  vs.  Lancaster,  6  T.  Rep.  49;  1  Murphy's  Rep. 
260;  Swift  v«.  Duffield,  6  Ser.  &  Rawle,  38;  Trower  vs. 
Butt,  1  Sim.  &  St.  90;  1  Chitty's  Blackstone,  130,  in 
note. 
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2.  But  supposing  the  old  rule  to  prevail,  as  in  1  P.  Wnas.  Smart 
343,  that  it  should  only  refer  to  such  children  as  ''were  liv-  King. 
iDg  at  the  making  of  the  will,"  still  we  must  recover,  for 
all  the  cases  agree,  that  a  divise  to  children  ''living"  at  the 
death  of  A,  includes  a  child  in  venlra  sa  mere^  because  it  is 
living,  and  in  existence  at  that  time,  although  not  bom. 
Now  if  the  rule  is,  that  in  a  devise  to  children,  none  shall 
take  but  such  as  were  living  at  the  date  of  the  will,  it  fol- 
lows, that  if  the  child  be  in  ventre  sa  mere  at  that  time,  it  is 
a  living  child,  and  consequently  takes.  The  case  in  1  P. 
Wms.  342  decides  this. 

R.  J.  McKiNNEY,  for  the  defendant  said,  the  single  ques- 
tion in  this  cause  is,  whether  under  a  bequest  to  grand  chil- 
dren a  child  in  ventre  at  the  death  of  the  testator  will  be  let  in 
to  take  under  the  will?  and  in  support  of  the  negative  cited  4 
Bac.  Abr.  Legacy,  341;  2  Fonb.  Eq.  book  4.  pt.  1,  §  13, 
14,  and  cases  there  cited. 

He  said  tlie  construction  is  to  be  made  as  matters  stood  at 
the  time  of  making  the  will.  To  that  time  reference  is  to  be 
bad  in  order  to  ascertain  the  objects  of  the  testator's  bounty. 
"Where  a  sum  of  money  is  given  generally,  to  be  equally 
divided  among  the  children  of  A,  those  only  who  are  living 
at  the  death  of  the  testator  shall  take.  The  reason  is,  that 
It  was  the  intention  of  the  testator  that  the  legacy  should  then 
vest,  and  that  the  legatees  should  then  receive  their  money." 
3  Fonb.  Eq.  loc.  cit.  §  13,  and  note.  It  would  be  other- 
wise when  it  was  the  apparent  intention  that  the  legacies  should 
not  vest  till  a  future  time — all  who  were  born  before  that  time 
would  be  let  in. 

That  a  child  in  ventre  shall  not  be  let  in,  he  cited  also  1 
P.  Wrll.  Rep.  341,  and  cases  cited  in  note  2;  2  Atkins, 
(Saander's  Ed.)  122,  where  the  cases  are  collected  and 
classed;  2  Bro;  C.  Rep.  38;  1  Cox  R.  248;  Ambler's  Rep. 
708. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

Samuel  Todd  made  and  published  his  last  will,  in  which  isj„ne2j. 
the  following  residuary  devise.     "All  the  rest  of  my  estate 
real  and  personal,  to  be  equally  divided  between  my  grftid 
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Smart  children."  The  complainant  is  one  of  his  grand  childreOf 
Kiiig^.  who  was  not  born  at  the  time  of  the  testator's  death,  but  was 
in  ventre  8a  mere^  and  the  question  is,  whether  under  these 
circumstances,  he  is  entitled  to  his  equal  portion  of  the  be- 
quest of  his  grandfather? 

Whatever  mav  have  been  the  earlier  decisions  on  this 
point,  it  would  seem  that  there  is  not  at  present  any  doubt 
that  the  complainant  is  entitled  to  the  relief  sought.  In  the 
case  of  TVowcr  vs.  BiUts^  reported  in  Simon  &  Stewart, 
181,  and  in  1  Cond.  Eng.  Ch.  Rep.  90,  the  vice-chancellor 
in  commenting  on  this  subject  observes — "It  is  now  fully 
settled  that  a  child  in  venire  sa  mere  is  within  the  intention  of 
a  gift  to  children  living  at  the  death  of  a  testator;  not  because 
such  child  can  strictly  be  considered  as  answering  the  des- 
cription of  a  child  living,  but  because  the  potential  existence 
of  such  a  child  places  it  plainly  within  the  reason  and  motives 
of  the  gift."  • 

It  is  said  in  note  2,  to  Heath  vs.  Heathy  2  Atkyns,  121, 
122,  "that  th^  general  rule  in  cases  of  this  nature  seems  to 
bC;  that  when  the  devise  or  gift  to  the  children  is  general  and 
not  limited  to  a  particular  period,  then  it  is  confined  to  the 
death  of  the  testator;  and  that  under  a  devise  to  children  liv- 
ing at  the  testator'-s  death,  a  child  in  ventre  sa  mere  shall 
take;"  and  the  editor  cites  Pr.  Cb.  470;  2  Ves.  83;  Am- 
bler, 348;  I  Bro.  Ch.  Rep.  532;  2  Bro.  Ch.  Rep.  352; 
Pr.  Cha,  50;  I  P.  W,  345;  1  Ves.  86;  2  Bro.  Ch.  Rep. 
320. 

In  the  case  of  Swift  vs.  The  Executors  of  Swift,  5  Ser. 
&  Rawle,  38,  the  supreme  court  of  Pennsylvania  have  de- 
termined, '^hat  a  posthumous  grandchild,  in  ventre^  sa  merSj 
at  the  time  of  making  the  will  and  death  of  the  testator,  is 
entitled  to  a  grandchild's  share,  under  a  devise  and  bequest 
to  the  testator's  grand  children,  the  children  of  his  deceased 
son  Edward,  of  all  the  residue  and  remainder  of  his  estate, 
both  real  and  personal;"  and  this  is,  as  Judge  Duncan  in  that 
case  says,  "according  to  the  dictates  of  common  sense  "and 
humanity;"  for  a  child  "tn  ventre  sa  mere,  for  all  purposes 
for  his  benefit,  is  considered  as  absolutely  bom;  he  takes  by 
descent,  and  by  distribution,  is  entitled  to  the  benefit  of  a 
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charge  for  securing  portions  for  children,  may  be  an  execu- 
tor, may  have  a  guardian  assigned,  in  executory  devises  is 
a  life  in  being,  and  may  be  vouched  in  a  common  recovery." 
The  authority  and  reasoning  of  the  cases  referred  to  are  sat- 
isfactory to  this  court. 

The  judgment  of  the  court  below  will  therefore  be  reversed 
and  a  decree  rendered  for  the  complainant  in  conformity  with 
the  prayer  of  his  bill. 


Smart 
King. 
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D0NBL8OH  V8.  YouNQ  &  Clements. 

Cbancert.  Fraud  «n  tale  of  a  chattel  by  false  affirmation,  A  machiniit,  in 
•eHiDg  a  worthleas  machioe  for  a  good  one,  if  gailtj  of  fraad,  whether  aware 
or  jgnoraat  of  the  defect. 

8IME.  How  Ihe  buyer  is  protected.  In  such  ca«e,  equity  will  eDJoin  the  leller 
from  collecting  a  negotiable  secaritj,  executed  for  the  price  of  the  machine, 
and  compel  him  to  account  for  any  part  of  the  pnrchaie  money,  paid  to  him 
or  his  bonajide  amignee.    See  1  M.  &  S.  525,  526,  527. 

Same.  Assignee,  But  an  assignee  of  such  security  without  notice,  express  or 
implied,  of  the  fraud,  will  not  be  enjoined  from  collecting  it. 

Clements,  who  was  a  machinist,  sold  to  Donelson  a  spin- 
nmg  machine  for  one  hundred  dollars,  for  which  Donelson 
executed  Us  bill  single,  dated  September  18,  1831,  payable 
on  or  before  the  first  of  June,  1833.  The  machbe  proved 
to  be  nearly  useless,  and  on  being  informed  of  the  fact,  be 
acknowledged  that  he  had  sold  it  for  a  good  one,  and  said 
that  he  would  make  it  good.  In  attempting  to  repair,  he 
broke  it,  and  he  then  directed  it  to  be  sent  to  his  shop, 
where  he  made  repairs  and  alterations  but  without  bettering 
the  machine.    On  the  25th  of  May,  1833,  he  assigned  Do- 
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Donelson 

V 

Clements. 


December  3. 


nelson's  bill  to  Young,  who  it  seems  had  no  notice  of  the 
failure  of  the  consideration.  He  sued  Donelson  in  the  coun- 
ty court  of  Overton,  and  on  the  5th  of  August,  1S34,  re- 
covered judgment  for  one  hundred  and  seven  dollars.  To 
injoin  this  judgment  Donelson  filed  hid  bill  in  chancery,  on 
the  11th  of  September,  1834,  stating  the  sale  of  the  machine 
by  Clements  as  a  good  one;  that  it  had  proved  nearly  worth- 
less; that  he  had  assigned  the  bill  to  Young,  but  only  color- 
ably,  to  avoid  the  equitable  defence  resulting  from  the  failure 
of  the  consideration,  and  praying  an  injunction,  &c. 

The  answers  denied  the  charge  that  the  bill  had  been  as- 
signed colorably,  and  alledged  that  it  had  been  done  fairly, 
for  a  valuable  consideration,  before  its  maturity,  and  without 
notice  to  Young  of  the  failure  of  the  consideration.  And 
Clements'  answer  besides  set  up  a  specific  defence,  which  is 
not  stated  because  no  proof  was  adduced  tending  to  establish 
it. 

His  Honor  the  Chancellor  dismissed  the  bill  as  to  Young, 
and  ordered  an  account  of  the  bond  and  interest,  with  which 
he  directed  Clements  to  be  charged,  and  of  the  value  of 
the  machine^  with  which  he  was  to  be  credited.  From  Hug 
decree  Clements  appealed  in  error. 

S.  TuRNET,  for  the  complainant,  insisted,  that  the  plead- 
ings made  a  clear  case  of  misrepresentation,  resulting  ia  in- 
jury to  the  trusting  party,  of  which  the  court  had  undoubted 
jurisdiction. 

A.  CuLLOM,  for  the  defendants,  argued  that  the  complain- 
ant's remedy  was  at  law  upon  the  special  contract  slated  in 
the  answer  of  Clements,  which  contract  he  insisted  was  free 
from  fraud  or  any  manner  of  misrepreBentation.  Hence  there 
was  no  ground  for  tbiK  interference  of  a  court  of  equity, 
which  has  no  power  to  enjoin  purchase  money  unless  there  is 
fraud  and  misrepresentatioDj  to  which  point  he  cited  4  Y^- 
ger,  98,  ShenattU  vs.  Eaton.  He  said  that  the  decree,  id 
reciting  the  facts  upon  which  it  professes  to  be  based,  makes 
out  a  case  of  warranty,  and  recites  lA  fact  which  svRstains 
the  jurisdiction;  and  he  insisted  that  it  was  therefore  erroae* 
Otis;  10  Yerger,  41,  BurdineYs.  Shelton. 

TuRNEY  in  reply,  said  that  the  special  contract  stated  ia 
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Clements'  answer  had  not  been  sustained  by  any  proof;  and  Done'"" 
therefore  the  case  stood  upon  the  facts  stated  in  the  bill,  Clements, 
which  had  been  fully  made  out  in  evidence. 

Green,  J.  delivered  the  opinion  of  the  court. 

It  is  very  clear  in  this  case,  that  the  machine,  purchased  December  5. 
by  the  complainant  from  the  defendant  Clements  was  wholly 
worthless.  The  bill  charges  that  Clements  represented  that 
the  machine  was  a  good  one,  and  thus  imposed  upon  the  com* 
plainant.  This  allegation  is  supported  by  the  proof.  Thur- 
sey  Smith  says,  she  heard  Clements  admit  that  he  had  sold 
the  machine  for  a  good  one.  Where  a  party  misrepresents 
a  material  fact,  by  which  another  is  misled  or  imposed  upon 
to  obtain  an  undue  advantage  of  him,  it  is  fraud.  Story's 
£q.  §  192. 

In  this  case  Clements  was  the  manufacturer  of  the  article 
sold.  It  was  radically  defective,  so  as  to  be  of  no  value. 
If  he  is  a  good  mechanic,  capable  of  making  a  good  machine, 
he  must  have  known,  that  the  one  sold  by  him  to  the  com- 
plainant was  not  a  good  one,  and  by  his  representation  in- 
tended to  mislead  him.  If  be  is/  not  a  master  workman,  he 
must  be  sensible  of  his  want  of  skill  and  is  equally  culpable. 

h  either  point  of  view,  he  is  guilty  of  fraud,  and  conse- 
quently, this  court  bass  jurisdiction  to  afford  relief. 

But  the  other  defendant  obtained  an  aasignment  of  the  note 
before  it  was  due,  without  notice  of  complaitMMt'a  equiQr,  - 
therefore^  there  can  be  no  decree  against  him. 

Let  the  decree  be  affirmed  in  all  its  fMuta. 

Note.  The  opinion  of  Boiler,  J.,  in  PaitUy  vs.  Frteman,  3  T.  R.  61,  2 
•Smith's  Leading  Cases,  46,  in  the  Law  Library,  seems  to  establish  the  following 
distinction  between  f>aud  «nd  deceit. 

A  U\9t  aawrtioD,  wbttlier  the  fateehood  wm  known,  or  iiokaowii,  to  lihe  m- 
lerter,  made  in  some  dealing,  and  calculated  to  occasion,  and  occasioning,  in- 
jary  to  another,  is  a  deceit  in  law.  When  the  falsehood  of  the  assertion  il 
known  to  the  asserter,  it  is  then  frand. 

BoHer's  words  are  aa  follows:  "1  agree  that  an  action  cannot  be  tupparted 
for  telling  a  bare,  naked  lie;  but  that  I  define  to  be— saying  a  thing  which  is 
false,  knowing  or  not  knowing  it  to  be  so,  and  trithotft  any  d^gn  to  injarc? 
cheat,  or  deceive,  another  person.  Every  deceit  comprehends  a  lie;  but  a  de- 
ceit  is  more  than  a  lie  on  account  of  the  view  with  which  it  was  practised, 
(namely,)  its  being  coupled  with  some  dealing  and  (with)  the  injury  which  it  is 
calculated  to  occasion,  to  another  person.    »     «    •    Knowledge  of  the  falee- 
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DoneUoD      hood  of  the  thiag  aMerted,  conititutes  fraud."    The  distinction  between  deceit 
^1   ^'  and  fraud — dolus  ^Lud/raus — leems  to  be  this,  deceit  is  auj  subtle  machination* 

whether  in  words  or  deeds,  designed  to  circumyeot.  Fraud  imports  ■ome  de- 
triment and  damage.  Every  fraud,  therefore,  is  a  deceiti  but  not  the  contrary. 
Fore.  Lex.  Verb.  Dolus.  Labeo  defines  deceit,  dolus  malus,  to  be  anj  subtlety, 
artifice  or  machination  employed  to  circumvent,  mislead  and  deceive  another. 
Pothier*8  Pandects,  Book  4,  Tit.  3,  Art.  1,  ( 1,  subsec.  2. 

Whenever  a  security  for  money  has  been  obtained  by  fraud  or  deceit,  a  coort 
of  equity  has  jurisdiction  to  relieve  against  it;  and  its  being,  in  any  caae.  n 
simple  contract,  only  makes  it  capable  of  being  relieved  against  in  a  court  of 
law  too,  but  does  not  oust  the  chancery  jurisdiction.  Dyer  vs.  TymewclL  t 
Vernon,  122,  and  cases  cited  in  Mr.  Raithby*s  note  2;  especially,  Colt  vs.  Wool- 
lattofit  2  P.  W.  154;  Chitty  on  Bills,  119;  Gladstoju  vs.  Hawdcn,  1  Manle 
&  Selwyn,  517. 


Harris  vs.  Miller. 

Watercourse.  Right  qf  flooding  land  above,  A  right  of  permanently  over- 
flowing the  land  of  another,  by  a  mill  dam  to  be  constructed  below  hu  lme« 
is  a  hereditament;  and  a  contract  for  the  sale  of  it  must,  therefore,  be  in 
writing.    Ace.  Bridges  vs.  Purcellf  1  Devereaux  and  Battle,  192. 

PARTif£R8mp.  One  partner*s  bill  single,  effect  qf  on  the  others  UabiKiy. 
Where  a  contract  of  sale,  which  must,  by  law,  be  in  writing,  is  made  in  wri- 
ting under  seal,  with  one  partner,  who  gives  his  bill  single  for  the  price  of 
the  thing  purchased,  the  other  partner  cannot  be  sued  upon  the  consideration. 

Harris  had  prepared  certain  timbers  with  which  he  intended 
to  build  a  mill  on  his  own  spring  branch.  Miller  and  one 
Hayter,  having  entered  into  a  partnership  to  erect  a  mill  upon 
the  same  watercourse  just  below  the  boundary  of  Harris' 
land,  proposed  to  purchase  the  timbers  and  also  the  right  to 
back  the  water  upon  his  land. 

A  verbal  agreement  was  accordingly  made  between  them, 
whereby,  in  consideration  that  Hayter  would  confess  a  judg* 
ment  before  a  justice  for  one  hundred  dollars  in  favor  of  a 
creditor  of  Harris,  and  that  Miller  would  stay  it,  Harris  en- 
gi^ed  to  sell  them  the  timber  and  grant  them  the  right  to  back 
the  water  upon  his  land. 

At  this  point  Miller  went  off  on  a  journey,  and  left  Hay* 
ter  to  go  on  with  the  contract.  Harris  and  Hayter  drew  up 
and  executed,  under  their  seals,  a  memorandum  of  the  agree* 
ment  of  the  following  tenor — ^^It  is  agreed  between  Thomas 
K.  Harris  and  Thomas  B.  Hayter,  that  said  Harris  sells  to 
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said  Hayter  cerUUD  mill  timbers,  prepared  and  some  raised  ^^^* 
on  his  spring  branch,  for  which  said  Hayter  has  paid  one  bun-  MiUcr. 
dred  dollars;  and  said  Harris  agrees — it  being  understood 
that  Hayter  is  to  put  the  mill  upon  Esq.  Miller's  land  on  the 
same  broDch — ^that  said  Hayter  shall  have  the  right  to  back 
the  water  upon  his  land  within  twenty  yards  of  the  head  of 
his  highest  spring,  witness  our  hands  and  seals  ibis  3rd  April, 
1887-" 

Hayter  bad  already,  on  the  10th  of  March,  executed  his 
bin  sbgle  promismg  to  pay  Harris'  creditor  one  hundred  dol- 
lars one  day  after  the  date  of  the  bill,  an4  on  the  6th  of  May, 
he  confessed  judgment  upon  it,  but  the  judgment  was  not 
stayed  bjr  Miller.  And  the  consideration,  therefore,  not  be- 
ing secured  to  be  paid  in  the  manner  provided  for  in  the  ver- 
bal agreement  between  the  parties,  Harris  sued  Miller  in  the 
circuit  court  of  Overton,  in  OMtimpri/,  on  the  21st  of  Sep- 
tember, 1838,  and  declared  in  four  counts  upon  the  verbal 
agreement,  specifying  the  terms  of  it  in  each  with  slight  varia- 
tions. 

The  defendant  demurred  to  the  declaration,  1.  because  it 
showed  no  debt  or  demand  due  from  the  defendant  to  the 
plaintiff,  but  to  the  plaintiff^s  creditor,  2.  because  the  ac-' 
tion  was  founded  upon  a  supposed  promise  to  answer  for  the 
dd)t  of  another,  and  no  prefect  was  made  of  any  written 
promise,  &c.  On  argument  of  this  demurrer  at  June  term, 
1838,  it  was  sustained  as  to  the  second  and  fourth  counts,  and 
overruled  as  to  the  other  two.  To  them  the  defendant  plead- 
ed, 1.  nofi  aasumpsitj  2.  that  he  had  been  ready  and 
willmg,  and  had  offered  to  secure  the  demand  of  the  plaintiff's 
creditor  in  manner  and  form  as  the  plaintiff  io  declaring  al- 
ledged  he  was  bound  to  do;  but  said  creditor  had  refused  to 
permit  him  to  do  it,  or  to  accept  of  the  same,  and  this,  &c. 
Issues  were  joined  upon  these  pleas,  and  at  October  term, 
1838,  they  were  tried^before  his  Honor,  Judge  Marchbah ks, 
of  the  ISth  circuit  and  a  jury  of  Overton.  The  facts  sub* 
mitted  to  the  jury  were  substantially  as  above  stated. 

His  Honor  chafed  them  in  substance,  that  to  entitle  the 
plamtiff  to  recover,  he  should  have  guaranted  the  privilege 
of  damming  the  water  up  his  spring  branch,  to  Miller  as  well 
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as  to  Hayter,  and  said  guaranty  to  Miller  should  ha^re  been  in 
writing,  a  parol  guaranty  of  such  privilege,  being  of  no  valid* 
ity.  'tbe  verdict  was  for  the  defendant,  and  the  plaintiff  ap- 
pealed in  error. 

A.  CuLLOM  for  the  plaintiff  insisted — 1«  That  a  vtAti 
license  to  dam  the  water  upon  the  plaintiff's  land  is  valid. 

Such  a  license  conveys  no  interest  in  land,  it  only  grapts 
a  temporary  and  occasional  right  to  make  or  cause  aa  erec* 
tion  upon  the  land,  or  what  is  the  same  thing  'm  principle, 
to  overflow  it  with  water.  7  Taunt.  B.  374;  8  East, 
308;  5  Moore  and  Payoe^  712;  2  Harrison's  Index,  1460; 
10  Yei^er,  21i. 

2i  Thait  Hayter  and  Miller  made  the  agreement  joiatlf 
and  were  partners  in  the  trausactioo;  and  Bayter  ww  author^ 
ised  by  Miller  to  go  on  \ridi  the  contraet,  and  canseqiBftntly 
the  written  agreement  executed  to  Hayter,  die  partner  and 
agent  of  Miller,  would  make  Hayter  tmstee  ibr  MiHer, 
and  in  equity  secure  to  liira  a  resulting  trust.  Watsott  es 
Partnerships,  75;  Gow  on  Partnership,  49. 

3.  It  would  not  devolve  upon  Harris,  the  fiiaiatiff,  to  pre* 
scribe  how  or  ta  whom  the  eooveyanee  srhould  be  made;  the 
credit  was  giren  to  both  as  partners,  and  he  executed  wiicinga 
%o  Hayter,  knowing  he  was  tlie  partaer  and  agent  of  Miifor; 
and  be  bad  a  right  to  suppose  that  Hayter  would  hav«  the 
writing  so  drawn  as  to  ei&ctuate  the  cbjeets  of  the  fMurtner- 
ship,  aooording  io  the  rights  «Dd  interests  of  the  ptfitners  Aem- 
sdves- 

S.  TfTJiNET,  for  the  defendant,  argued  that  the  right  to 
overflow  another  aMar's  hmd  is  a  pennaneDt  interest  «nd  cap- 
not  be  sold  but  in  writing,  and  cited  1  Haywood,  M8. 


Reebb,  J.  delivered  the  ^opinion  of  the  eourt. 

Upon  the  pleadings  and  proo&  in  this  case,  the  eipcuitoocM 
Decembers,  ohai^d  the  jury — 1.  That  a  verbal  agreement  tpconeede 
the  privilege  of  permanently  overflowing  die  land  of  the 
plaintiff,  by  a  mill  dam  to  be  constructed  below  his  line,  Jwould 
not  be  vdid,  but  would  be  within  the  statute  of  frauds:  and 
2.  That  the  written  agreement  between  the  plaintiff  and 
Hayter,  securing   to  the  latter,   the  privilege  in  question, 
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Wduld  notaulborrae  the  plaintiflF  to  maintain  this  action  against      "*^"» 

Miller,  Miller. 

The  first  proposition  has  been  but  slightly  contested  in  ar- 
gument, and  it  is  well  sustained  by  authority.  The  grant  of 
such  privilege  cftnfers  a  permanent  interest  in  the  soit  itself, 
for  the  use  of  the  mill  to  be  constructed,  and  must,  therefor^, 
be  in  writing. 

But,  wi4bp^rd*to the  second  proposition  of  the  court  be- 
low, it  has  been  urged,  that  the  court  erred,  because  Haytcr, 
with  whom  the  written  agreement  was  made,  was  to  have 
been  the  partner  of  the  defendant  in  the  construction  of  the 
mill,  and  that,  therefore,  the  latter  could,  in  a  court  of  chan- 
cery, compel  Hayter  to  transfer  to  him  a  moiety  of  the  legal 
title  in  the  privilege.  If  the  verbal  agreement  bad  been  valid, 
it  may  well  be  questioned  whether  the  plaintiff,  who,  in  the 
execution  of  it,  violated  its  terms  so  far  as  to  give  a  written 
concession  of  the  privilege,  not  to  the  defendant  and  Hayter 
jointly,  but  to  Hayter  alone,  should  be  permitted,  in  a  court 
of  law,  to  recover  from  the  defendant,  the  consideration,  upon 
the  ground,  that  the  latter  could,  therefore,  protect  himself 
against  the  wrong  done  him,  by  litigating  the  matter  with  his 
partner,  and  perhaps  with  the  plaintiff,  in  a  court  of  chancery. 

But  into  that,  it  is  not  necessaiy  to  enquire, — for  we  have 
said  that  the  verbal  agreement  was  not  valid.  The  only  agree- 
ment, therefore,  to  which  we  can  Icok,  is  the  written  one  be- 
tween the  plaintiff  and  Hayter,  (o  which  the  defendant  appears, 
to  be  an  entire  stranger.  The  concession  of  privilege,  under 
the  seal  of  the  plaintiff,  is  made  to  Hayter  alone;  the  promise 
to  pay  to  the,  plaintiff  the  consideration  is  made  under  the  sig" 
nature  and  seal  of  Hayter  alone.  The  written  contract,  on 
both  sides,  under  the  seals  of  plaintiff  and  of  Hayter,  ex^ 
eludes  the  defendant  from  benefit  and  liability,  and  he  may 
well  say  to  them  both  in  this  action,  that  the  matter  was  res, 
inter  alios  acta. 

Let  the  judgment  be  affirmed. 

Note.  In  the  English  St.  of  Frauds,  the  words  are  lands,  tenements  or  he- 
reditaments, or  any  interest  in  or  concemiff  them.  The  words  in  italics  are 
omitted  in  our  statute.  Il  is  said,  in  Evans  vs.  Roberts^  12  En^.  Com.  L.  R. 
377,  that  the  words — lands,  tenements  or  hereditments,  are  used  in  the  statute 
In  denote  a  fc«  simpl*^,   and  the  other  word*,  to  denote  a  chattel  interest.    The 
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cases  upon  these  latter  words  will  be  found  collected  io  the  text  aod  notes, 
2  Starkie*s  £v.  6  Am.,  fron  the  2d  Eng.  £d.  347, 348.  Chitty's  English  Stet- 
itest  370,  note  (m.) 

2.  Easements,  being  incorporeal  rights,  can  only  be  created  bj  deed,  at  com- 
mon law— 2  Bl.  Comm.  317 ;  4  Kent's  Comm.  190, 3  Id  452, 453— and,  being  besides 
hereditaments,  come  within  the  words  of  the  St  of  frauds.  Fentiman  ts. 
Smith,  4  East,  107;  Thompson  vs.  Gregory ,  4  Johtison,fl;  CooJb  vs.  Sitanu, 
11  Mass.  R.  533;  Bridget  vs.  PurceU,  1  Devereaiix  and  BaUle,492,  in  which 
case,  Judge  Gaston,  in  a  very  satisfactory  manner,  collects  and  examines  the 
leading  cases,  on  the  doctrine  involved  in  the  first  pi.  of  this  case. 

For  the  nature  of  a  mere  water  right,  see  AngeirsweiiyMwinaUhs  Treatise  on 
the  Law  of  Water  Courses,  C.  2  }  4.  For  the  mode  of  conveying  such  right, 
same  chapter,  Q  5.  For  the  right  of  backwater  and  flowage,  as  depending  upon 
grant,  C.  4,  )  3;  and  Gibbons  on  Dilapidations  and  Nuisances,  c  10,  } 
12.  And  see  ante  JWoZ  and  SheUon  vs.  Henry,  p.  17.  In  the  note  to 
this  case,  ante  p.  22,  it  is  stated  that  it  is  an  authority  that  merely  oioer' 
flowing  the  plaintifi^s  land  is  an  actionable  injuiy.  On  which  point,  see  Gib- 
bons on  Dilapidationsand  Nuisances,  c  H),  }  9,  10,  11  and  authorities  referred 
to.  The  case  of  WiUiame  vs.  Morland,  9  Barnwell  and  Creswell,  910;— 9 
Eng.  Com.  Law,  R.  269,  decides,  that  causing  the  water  to  flow  against  the 
plaintifTs  banks  more  impetuously  than  it  would  naturally  have  done,  so  as  to 
injure  them,  is  actionable.  But  the  plaintiff  must,  in  such  case,  aUedjce  and 
prove  acttud  injury.  It  will  not  do  simply  to  show  that  by  the  defendant's 
act  the  water  flows  more  impetuously  than  it  would  naturally  have  done.  So,  in 
Wright  vs.  Howard,  1  Sim.  and  Stew.  190,-1  Eng.  Cond.  Ch.  R.  95,  the 
Vice  Chancellor,  Sir  John  Leach,  is  reported  to  have  said — ^**It  appears  to  me 
that  no  action  will  lie  for  diverting  or  throwing  back  water,  except  by  a  person  i 
who  sustains  an  actual  injury."  See  the  book  last  cited,  page  102.  Merthf 
throwing  the  water  back,  he  thought  not  actionable.  It  must  cause  the  plaint- 
iff an  injury,  as  by  impairing  the  value  of  his  land.  It  is  difficult,  however,  to 
suppose  a  case  where  flooding  one*s  land  would  not  be  injurious. 

[Reporter. 
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Tkott  v8,  Wb£t,  Moss  &  Co. 

ADMimsTRATOR  AND  ExECUTOR.  ConMiruetion  tff  1789,  c  23,  }  4, 2d  prmto, 
\i  an  admioiitrator  pay  part  of  a  debt  of  the  intestate,  and  "promise  to  paj 
the  balance  soon.**  that  does  not  amount  to  a  9pteial  rtquett  to  delay  brii||^- 
io^  suit  so  as  to  stop  the  operation  of  the  statute  of  limitation  duriaf  the 
time  of  the  delay. 
Bill  or  Exceptions.    Defective  ttatement  of  evidence.    If  it  does  not  appear 
in  the  bill  of  exceptions  that  all  the  erideoce  submitted  to  the  jury  it  stated 
therein,  the  court  of  errors  will  presume  that  there  was  evidence  to  JQStify 
the  Terdict  of  the  jury.    This  presumption  will  not  be  made  if  the  bill  state 
that  it  contains  all  the  material  evidence. 
Pleading.    Immaterial  i$9ue.    If  an  immaterial  issue  be  submitted  to  a  J0171 
and  they  render  a  verdict  thereupon,  final  judgment  cannot  be  pronounced 
QfOD  the  finding;  but  only  a  judgment  of  repleader. 
Peactice.    JVew  trial.    If  the  (acts  submitted  to  a  jury  do  not  sustain  the  ver- 
dict, it  will  be  set  aside  and  a  new  trial  granted;  and  the  act  of  1801,  c  6,  { 
59,  which  says  that  not  more  than  two  new  trials  shall  be  granted  to  the  same 
party,  does  not  prevent  the  court  from  granting  new  trials, — for  error  in  the 
charge  of  the  court  to  the  jury,  for  error  in  the  admission  or  rcrjectionof  tes- 
timony, for  misconduct  of  the  jury,  and  the  like. 
Same.    Certiorari  on  diminution.    Certiorari  awarded  on  diminution  sug- 
gested  after  judgment  entered  in  the  supreme  court,  the  suggestion  being 
iDpported  by  a  copy  of  the  record  from  the  court  belotv  showing  the  diminu- 
tion. 

Henry  Wiley  executed  his  bill  single  to  the  defendants  in 
error  on  the  14th  of  April,  1831,  for  twelve  hundred  and 
fifty-three  dollars  and  seventeen  cents,  payable  four  months 
after  date,  in  the  branch  of  the  Bank  of  the  United  States 
at  Nashville.  He  died  soon  afterwards,  and  administration 
of  his  estate  was  granted  to  the  plaintiff  in  error  by  the  coun- 
ty court  of  Warren,  on  the  4th  of  July,  1S31.  On  the  6th 
of  May,  1833,  the  plaintiff  in  error  paid  John  P.  Erwin, 
who  had  the  bill  in  his  possession,  as  agent  or  trustee,  three 
hundred  and  eighty  one  dollars  and  fifty  cents,  which 
sum  was  indorsed  as  a  credit,  at  that  date,  upon  the  bill;  and 
Ae  plaintiff  in  error  then  promised  Erwin  ^^to  pay  the  ba- 
lance due  soon."  On  the  20th  of  December,  18S3,  the  de- 
fendants in  error  sued  the  plaintiff  in  error  in  the  county  court 
of  Warren,  in  debt  upon  this  bill.  The  declaration  was  in 
the  usual  f3rm.  The  defendant  pleaded,  1 — That  the  plain- 
tifls  were  residents  in  the  State  of  Tennessee  at  the  time  of 
Wiley's  death,  and  they  did  not  demand,  and  bring  suit  for 
the  recovery  of  their  debt  within  two  years  next  b3fore  the 
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Trott        issuance  of  the  original  writ  in  this  cause  from  the  time  of  the 
^esi.       defendant's  qualifying  as  administrator.     2 — That  they  did 
not  demand  and  bring  suit  for  the  recovery  of  the  debt  with- 
in three  years,  &c.     3 — Fully  administered.     4 — Payment 
by  the  administrator. 

The  plaintiffs  replied  to  the  first  plea,  that  they  withtn  two 
years  after  the  qualification  of  the  defendant  as  administrator, 
to  wit,  on  the  6th  day  of  May,  1S33,  demanded  payment 
of  him,  and   he  then  paid  the  sum  of  three  hundred  and 
eighty   one    dollars  and   fifty   cents  thereof,  and  promised 
the   plaintifTs  the   balance  of   their   debt  in  a   short   time, 
and  requested  them  not  to  bring  suit  against  him  fortherecov* 
ery  of  the  balance:  and  therefore  they  say  they  did  make  de- 
mand of  their  debt  within  two  years  after  the  defendant's 
qualification  as  administrator;  and  that  they  did  at  the  defen- 
dant's special  request  delay  bringing  suit  against  him  for  the 
recovery  of  their  debt  for  a  short  time,  to  wit,  from  the  6th 
of   May,  to  the  20th  of  December,   1833,  and  this,  &c. 
To   th»  second  plea  they  replied,  that  they  did   demand 
their  debt  and  sue  for  It  within  three  years,  &c.     To  the 
third,  that  the  defendant  had  not  fully  administered  in  the 
usual  form.     And  to  the  fourth,  that  the  defendant  had  not 
paid,   &c.      A  rejoinder  was  filed  to  the    first  replication 
and  issue  was  thereupon  joined.     The  other  replications  con- 
cluded to  the  county,  and  fimiliters  were  filed  to  them.  The 
cause  was  tried  in  the  county  court  at  July  term,  ]  834,  and 
the  plaintiffs  recovered  a  verdict  and  had  judgment.     The 
defendant  appealed  to  the  circuit  court  of  Warren.     There 
at  May  terro,^  18!^6,  it  was  again  tried,  and  the  jury  found 
the  verdict  of  the  jury  in  the  county  to  be  correct,  and  the 
plainiifis  had  judgment  of  their  debt  and  twelve  and  a  half 
per  cent,  per  annum  according  to  the  act  of  1794,  c  1,  § 
64.     The  circuit  court  set  this  verdict  aside,  and  granted  a 
new  trial.     At  September  term,  the  defendant  was  allowed 
to  file  two  additional  pleas.     1 — That  the  defendant  was  ap- 
pointed and  qualified  as  administrator  of  Henry  Wiley  on  the 
4th  of  July,   1831,  by  the  county  court  of  Warren,  where 
Wiley  resided  at  the  time  of  bis  death;  and  that  the  plaintifi 
who  resided  within  the  state  failed  to  demand  and  bring  suijt 
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for  iheir  debt  for  more  than  two  years  after  iheir  right  of  action       '^'^^^ 
accrued,  and  this,  &c.    2 — That  the  plaintiffs  being  residents       West, 
within  this  state  did  not  make  demand  and  bring  suit  for  their 
debt  within  two  years,  the  time  limited  by  the  act  of  1789, 
c  ^3,  §  4,  and  this,  &c.     The  plaintiffs  filed  one  replication 
to  both  pleas — That  their  debt  did  not  become  due  until  the 
17th  of  August,  1831;  that  within  two  years  from  that  time, 
to  wit,  on  the  6th  of  May,  1 833,  they  demanded  payment 
of  their  debt  from  the  defendant,  when  he  paid  the  sum   of 
three  hundred  and  eighty-one  dollars  and  fifty  cents,  part 
thereof,  and  specially  requested  them  to  delay  bringing  suit  for 
the  balance  for  a  short  time;  wherefore  they  say  that  within  two 
years  from  the  time  their  debts  became  due,  they  did  demand 
payment  thereof,  and  thereupon,  at  the  special  request  of 
the  defendant,  they  did  delay  to  bring  suit  against  him  for  the 
balance  for  a  short  tim,  to  wit,  from  the  6th  of  May  to  the 
20th  of  December,  1833,  and  this,  &c.      The  defendant 
rejoined,  that  he  did  not  specially  request  the  plaintiffs  to 
delay  bringing  their  suit  for  a  short  time,  nor.did  he  request 
them  to  delay  from  the  6th  of  May  to  the  20th  of  Decem- 
ber, 1833,  and  of  this,  &c.     The  plaintiff  filed  a  similiter. 
The  cause  was  then  again  submitted  to  a  jury,  who  found  the 
same  verdict  as  the  former  jury  had  done,  and  the  court  gave 
judgment  against  the  defendant  for    $1,363  50  cents  debt 
and  damages. 

In  charging  the  jury,  his  Honor  Judge  Caruthers,  said 
^'that  if  they  should  find  that  if  the  plaintiff  delayed  to  sue 
as  stated  in  the  replication  to  the  defendant's  plea  of  the  sta- 
tute of  limitations,  at  his  request,  they  would  find  for  tbe 
plaiutiff;  that  a  promise  on  the  6th  of  May,  when  a  part  was 
ptid  to  pay  the  balance  soon,  is  equivalent  to  a  promise  to 
wait  a  short  time;  and  if  in  consequence  of  that  promise, 
they  did  wait  a  short  time,  to  wit,  from  thence  till  Decem- 
ber, when  suit  was  brought,  the  issue  is  for  the  plaintifli." 
For  supposed  error  in  this  charge,  the  defendant  appealed  to 
the  supreme  court,  by  whom  the  judgment  was  reversed  and 
remanded  at  December  term,  1836,  as  reported  in  9  Yerger, 
433. 

In  the  circuit  court,  at  May  term,   1837,  the  cause  waft 
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Trou  again  submitted  to  a  jury  upon  the  same  evidence  as  on  tlie 
West.  former  trials;  and  the  court  instructed  the  jury  in  conformity 
with  the  opinion  of  the  supreme  court  as  reported  in  9  Yer- 
ger.  They  found  a  verdict  for  the  plaintiffs.  The  defend- 
ant moved  for  a  new  trial,  which  being  refused,  he  filed  a  bill 
of  exceptions  which  sets  out  the  evidence,  and  concludes 
with  the  words — ^^this  was  all  the  mcUerial  evidence  in  the 
cause,"  and  appealed  in  error.  These  words  standing  alone 
in  a  separate  sentence  at  the  end  of  the  bill  of  exceptions, 
were  omitted  by  the  clerk  in  the  record  sent  up  to  Decern* 
ber  term,  1837,  of  the  supreme  court;  and  the  cause  wa» 
submitted  to  the  court  upon  the  record  thus  defective,  and 
after  argumeut  by  Meigs,  for  the  plaintiff*  io  error,  and 
Jambs  Campbell,  for  the  defendants  in  error,  the  court 
affirmed  the  judgment,  and  assigned  their  reasons  for  the 
affirmance  in  the  following 

Opinion  delivered  by  Green,  J. 

In  this  case,  the  trial  was  had  at  the  May  term,  1836, 
of  Warren  circuit  court,  and  a  verdict  was  had  for  the 
defendants  in  error,  who  were  plaintiffs  below,  which  was 
set  aside  by  the  court  and  a  new  trial  awarded.  At  the  sue* 
ceeding  term  of  the  court,  the  cause  was  again  tried,  and 
the  plaintiff*  obtained  a  verdict,  which  the  court  refused  to 
set  aside,  but  gave  judgment  thereon,  from  which  judgment 
an  appeal  was  prosecuted  to  this  court.  At  the  last  term, 
this  court  reversed  the  judgment  of  the  circuit  court,  for 
nokiBdirectioD  of  the  jury  as  to  the  law  of  the  case,  and  re- 
manded the  cause  for  another  trial.  At  the  last  May  term  of 
said  circuit  court,  the  cause  was  agam  tried  and  a  verdict 
was  rendered  for  the  plaintiff*,  which  the  court  refused  to  set 
aside,  and  this  appeal  is  prosecuted. 

The  counsel  for  the  defendants  in  error  insist,  that  as 
there  has  already  been  two  new  trials  in  the  cause,  the  court 
is  forbidden  by  the  act  of  1801,  c  6,  §  59,  to  grant  aootber. 
The  act  says,  ^'That  not  more  than  two  new  trials  shall  be 
granted  to  the  same  party."  This  means,  that  where  the 
Acts  of  the  case  have  been  fairly  left  to  the  jury  upon  a  pro- 
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per  charge  of  the  court,  and  they  have  twice  found  a  verdict      '^'^^^ 
for  the  same  party,  each  of  which  having  been  set  aside  by       ^^■^* 
the  court;  if  the  same  party  obtain  another  verdict  in  like 
manner,  it  shall  not  be  disturbed.     But  this  act  did  not  in- 
tend to  prevent  the  court's  granting  new  trials,  for  error  in  the 
charge  of  the  court  to  the  jury,  for  error  in  the  admission  or 
rejection  of  testimony,  for  misconduct  of  the  jury,  and  the 
like.    This,  we  should  consider  the  proper  construction  of 
the  act,  if  we  were  now  for  the  first  time  called  upon  to  ex- 
pound it;  and  such  having  been  the  uniform  practice  of  the 
court  since  its  passage,  we  are  the  better  satisfied  with  this 
view  of  it.     Taking  the  interpretation  of  the  act  here  given 
to  be  the  true  one,  it  will  be  seen  that  its  provisions  are  not 
in  the  way  of  this  court  granting  the  new  trial  now  asked  for. 
There  have  been  but  two   trials  heretofore,  granted  to  the 
same  party  in  this  cause,  and  one  of  them  having  been  award- 
ed by  this  court,  for  the  misdirection  of  the  jury,  by  the  cir- 
cuit court,  we  would  be  at  liberty  to  grant  a  new  trial  again 
in  the  cause. 

2.  But  defendants  in  error  insist,  that  there  is  no  evidence 
in  this  record,  that  all  the  proof  is  set  out  in  the  bill  of  ex- 
ceptions, and  consequently  we  are  to  presume  that  there  was 
evidence  to  justify  the  verdict.  The  court  concurs  with  the 
counsel  in  this  view  of  the  case.  There  is  certainly  nothing 
io  the  peculiar  nature  of  the  question  in  issue,  and  the  proof 
by  which  it  must  have  been  supported,  to  indicate  sadsfac- 
torily  that  all  the  evidence  is  set  out  in  the  record.  Nor  is 
there  any  expression  used  evincing  that  all  the  proof  was 
contained  in  the  bill  of  exceptions.  The  rule  therefore  is, 
as  contended  for  by  defendant's  counsel,  that  the  court,  in 
such  case,  will  presume  there  was  testimony  to  warrant  the 
verdict. 

Let  the  judgment  be  affirmed. 

After  this  opinion  had  been  delivered,  and  the  judgment 
of  affirmance  entered,  the  counsel  for  the  plaintiff  in  error 
procured  a  copy  of  the  record  from  the  clerk  of  the  circuit 
court,  containing  the  words — ^4his  was  all  the  material  evi- 
dence in  the  cause" — and  thereupon  suggested  a  diminution 
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and  moved  the  court  for  a  ceriwrari  to  bring  up  a  more  coni- 
plete  record,  which  was  granted.  On  the  return  of  the  cer- 
tiorari, at  this  term,  the  case  was  argued  by 

Meios,  for  the  plaintiff  in  error. 

James  Campbell,  for  the  defendants  in  error.  He  cited 
Gillespie  vs.  Davis  and  Wife,  5  Yer.  Rep.  319,  and  Thon^- 
son,  vs.  French,  10  Yer.  Rep.  457. 

TuRLEY)  J.)  delivered  the  opinion  of  the  court. 

This  case  was  before  the  court  at  the  December  term, 
1 836,  when  it  was  held  that  a  payment  of  part  of  a  debt^ 
and  a  promise  to  discharge  the  balance  soon,  was  not  a  suffix 
cient  request  to  delay  suit,  to  prevent  the  operation  of  the 
statute  of  limitations  of  two  years,  passed  for  the  protection 
of  the  estates  of  deceased  persons  in  the  hands  of  executors 
and  administrators. 

Then  the  judge  of  the  court  below  had  given  the  jury  er- 
roneous instructions  upon  this  point,  and  the  judgment  was 
reversed,  and  the  case  remanded  for  a  new  trial.  As  it  is 
now  presented,  the  charge  of  the  circuit  judge  is  correct, 
but  the  facts  are  the  same,  and  we  are  now  called  upon  to 
say,  whether  they  are  sufficient  to  support  the  verdict  and 
judgment. 

We  are  of  opinion  that  they  are  not.  The  only  proof  is 
that  of  John  P.  Erwin,  which  shows  that  upon  a  demand 
made,  the  administrator  paid  a  part  of  the  debt  and  promised 
to  pay  the  balance  due  soon.  This,  as  has  been  seen,  the 
court  has  heretofore  determined  will  not  stop  the  operation 
of  the  statute  of  limitations;  if  it  will  not  do  so,  then  there 
is  no  evidence  whatever  upon  which  the  jury  could,  under 
the  charge  of  the  court,  have  legally  returned  the  verdict, 
upon  which  the  judgment  was  given,  and  it  ought  to  have 
been  set  aside,  and  a  new  trial  granted. 

But  it  is  said,  that  the  bill  of  exceptions  does  not  show 
that  there  was  no  other  testimony,  and  that  the  court  must 
therefore  infer  that  there  was  other  and  sufficient  evidence  to 
warrant  the  verdict. 

The  bill  of  exceptions  shows  that  this  was  all  the  material 
testimony  in  the  cause,  which  is  equivalent  to  saying — "there 
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was  00  other,''  or — ^Hhis  was  all  the  tesUmoDy  in  the  cause;"  '^^ 
for  if  the  testimony  be  not  material,  it  is  illegal  and  ought  ^«*^ 
not  to  have  been  received,  or  if  received,  ought  to  have 
been  withdrawn  from  the  jury;  and  as  to  the  question  of  ma- 
teriality or  immateriality,  the  court  below  was  the  proper 
judge,  and  its  judgment  is  conclusive,  as  there  is  no  bill  of 
exceptions  stating  the  proof,  deemed  to  be  immaterial,  from 
which  this  court  can  determine  whether  that  judgment  were 
correct  or  erroneous. 

But  it  is  further  said,  that  the  evidence  of  Erwin  clearly 
proves  the  fact  in  issue  by  the  pleadings.  If  the  pleadings, 
put  in  issue  only  the  fact  as  to  whether  the  defendant  paid  a 
part  of  the  debt  and  promised  to  pay  the  balance  soon,  then 
is  the  issue  immaterial,  and  no  judgment  ought  to  have  been 
pronounced  upon  the  finding,  but  a  repleader  should  have 
been  awarded.  If  they  put  in  issue  the  fact,  as  to  whether 
the  defendant  requested  the  plaintiff  to  delay  his  suit,  then 
the  proof  does  not  sustain  the  verdict  and  a  new  trial  ought 
to  have  been  granted. 

The  judgment  of  the  court  below  is  therefore  erroneous 
and  must  be  reversed  and  the  case  remanded  for  further  pro- 
ceedings. 


SCANLAND   vs.    SeTTLE,   tl.    ttl 

PEOfCiPAi.  AND  SURETY.  Dtachargt  of  iurtty—'iubgUtuHomr^Dtbtor  otid 
Creditor.  U  a  creditor  take  a  deed  of  tnut  on  his  principal  debtor*^  prop- 
«ny,  not  itipalattDg  to  grant  the  debtor  anj  delay,  the  taking  of  inch  addi- 
tional aecority  does  not  discharge  the  surety.  But  if  the  surety  pay  the 
money  he  is  entitled  to  be  substitated  in  the  creditor's  place  to  the  additional 
security.  The  surety  will  be  discharged  if  the  creditor  has  put  it  out  of  his 
power  to  make  an  assignment  of  the  subsidiary  security.    Story's  £q,  }  502» 

John  Burris,  jr.  being  indebted  on  account  to  Settle,  Whit- 
ley and  Smith,  merchants  and  partners  in  trade,  in  the  sum 
of  two  hundred  and  five  dollars,  thirty  seven  and  a  half  cents, 
to  seciure  the  payment  thereof,  executed  three  several  prom- 
iflory  notes  with  the  complainant's  intestate,  William  Locke, 
as  surety,  dated  December  21,  1822,    payable  one  day 

22 


170  NASHVILLE. 

ScanUnd  after  date.  Besides  those  notes  he  owed  the  defendants 
Settle.  several  other  sums  of  money.  To  secure  the  whole,  on  the 
7tb  of  April,  1827,  he  executed  a  deed,  conveying  certain 
real  and  personal  property  to  a  trustee,  not  stipulating  for  any 
delay.  But  the  trustee  never  acted;  the  property  remained 
in  the  hands  of  Burris,  and  be  disposed  of  some  portions  of 
it.  Locke  died  in  1883,  and  early  in  1834,  the  defendants 
sued  the  complainant,  his  administrator,  in  Jackson  county 
court,  and  at  August  session,  1834,  recovered  judgment  for 
three  hundred  and  forty-four  dollars  and  six  cents  debt  and 
damages  besides  costs.  To  enjoin  this  judgment,  the  com- 
plainant, on  the  3d  of  November,  1834,  filed  his  bill  in  Jack- 
son circuit  court,  afterwards  transferred  to  the  chancery  court 
at  Livingston,  charging  that  the  property  mentioned  in  the 
deed  was  an  ample  indemnity  and  security  for  the  demand 
of  the  defendants  against  Burris,  that  the  deed  had  been  taken 
to  indemnify  Locke,  aud  discharge  him  from  liability,  and 
that  such  was  its  legal  effect;  that  the  defendants  had  collusively 
permitted  Burris  to  dispose  of,  and  enjoy  the  property  men-^ 
tinned  in  the  deed,  but  that  there  yet  remained  a  sufficient 
amount  of  it  siibject  to  the  control  of  the  trustee  and  the 
defendants  to  pay  and  discharge  the  judgment  and  costs: 
praying  for  a  perpetual  injunction  against  the  judgment,  and 
in  case  that  should  be  refused,  that  the  court  would  cause  the 
trust  to  be  executed,  and  the  property  mentioned  in  the  deed, 
or  such  part  of  it  as  remained  undisposed  of,  and  subject  to 
the  control  of  the  defendants,  to  be  sold,  and  the  proceeds 
applied  to  the  discharge  of  the  judgment,  and  for  general 
relief. 

The  answer  of  Settle,  the  acting  partner  of  the  defend- 
ant's firm,  admitted  that  the  trustee  had  not  acted;  that  Burris 
had  retained  the  property,  and  had  disposed  of  some  part  of 
it,  but  without  any  collusion  on  part  of  defendants,  who  had 
been  merely  passive.  The  other  answers  were  to  the  same 
purpose.  The  injunction  was  dissolved  and  the  money  col- 
lected from  the  complainant. 

On  the  hearing,  on  the  5th  of  i^anuary,  18^7^  before 
Chancellor  Williams,  he  ordered  the  injunction  to  be  made 
perpetual;  that  the  defendants  should  repay  complainant  the 
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amount  collected  of  him,  and  also  the  costs.     The  defendants     ^**;J*°^ 
appealed  in  error.  Settle. 

The  cause  was  heard  in  the  Supreme  Court  at  December 
term,  1837,  when  the  court  reversed  his  Honor's  decree  so 
far  as  it  released  Locke's  estate  and  pronounced  a  decree  that 
complainant  should  be  substituted,  in  consideration  of  the 
money  paid  by  him  as  Locke's  representative,  to  the  rights 
of  Settle,  Whitley  and  Smith,  and  that  the  land  in  the  deed 
of  trust  mentioned  should  be  sold  to  satisfy  the  same.  The 
land  was  accordingly  sold,  and  the  commissioner's  report  was 
read  and  con6rmed  at  December  term,  1838. 

F.  B.  Fogg  for  complainant. 

A.  CuLLOM  and  Campbell  for  defendants. 


Green,  J.  delivered  the  opinion  of  the  court. 

The  bin  in  this  case  iilledges,  that  one  Burris  being  in- 
debted to  the  defendants  in  the  sum  of  about  ^208,  he  exe- 
cuted to  them  his  bonds,  with  Locke,  the  complainant's  intes- 
tate, as  his  surety.  In  1827,  the  defendants  took  a  deed  of 
trust  from  Burris,  for  a  tract  of  land,  a  negro,  and  all  his  per- 
sonal property,  to  secure  the  payment  of  certain  debts  therein 
specified  as  due  them,  including  the  debts  for  which  Locke 
was  surety.  Defendants  permitted  Burris  to  retain  possession 
of,  use,  and  waste  the  personal  property  mentioned  in  the 
deed  of  trust;  and  in  1833  having  died  intestate,  suits  were 
brought  against  the  complainant,  his  administrator,  and  judg^ 
ments  obtained.  The  bill  charges,  that,  ^Hhere  is  a  sufficient 
portion  of  the  property  named  in  said  deed  of  trust,  now  in 
the  county,  subject  to  the  control  of,  and  sale,  by  the  said 
Setde,  Whitley  and  Smith,  and  the  said  Thomas  Smith, 
trustee,  to  pay,  and  satisfy  said  judgment  and  costs." 

The  complainant  prays,  that  the  estate  of  Locke  be  re- 
leased  ffom  liability,  and  the  defendants  be  compelled  to  re** 
sort  to  their  deed  of  trust  to  make  their  debt. 

The  Chancellor  decreed  in  favor  of  the  complainant,  and 
enjoined  the  judgment  against  him, — ^from  which  the  defend* 
ants  prosecute  this  appeal. 

We  are  unable  to  find  any  authority,  upon  which  this  decree, 
can  be  supported.     The  Chancellor  seems  to  have  placed  his 
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^i***     decree  upon  the  grouDd,   that  the  defendants  by  taking  the 

Settle.      deed  of  trast,  including  all  the  property  of  Burris, — placed 

Locke,  the  surety,  in  a  worse  situation,   than  he  would  have 

been  in,  had  the  deed  not  been  made.     But  this<»  we  think, 

18  a  mistaken  view  of  the  subject. 

The  deed,  does  not  stipulate  for  any  delay  to  sue  on  the 
notes,  nor  is  it  a  legal  consequence  that  there  should  be  any 
delay.  So  that  the  facts  do  not  justify  us  to  put  the  case 
upon  the  ground,  of  a  stipulation  for  delay,  upon  a  good  cou- 
sideration,  without  the  knowledge,  or  assent  of  the  surety, 
whereby  he  would  be  discharged.  Nor  can  the  mere  fact^ 
that  the  deed  was  taken  as  an  additional  security  for  the  debt, 
discharge  the  surety.  It  is  true,  that  the  surety  on  paying 
the  money,  would  be  entitled  to  be  substituted  to  the  rights  of 
the  creditor,  and  to  have  the  benefit  of  the  deed  of  trust.  1 
Story's  Eq.  §  503.  BuC  this  very  right  of  substitution,  shows 
that  the  surety  is  not  discharged;  for  if  discharged,  there 
would  be  no  need  of  the  substitution.  So  far  from  the  fact,, 
of  a  creditor  taking  a  deed  of  trust,  or  mortgage,  from  the  prin- 
cipal debtor  as  an  additional  security,  being  prejudicial  to  the 
surety,  it  is  for  his  benefit, — it  is  for  his  indemnity,  as  though 
be  had  taken  it  himself.  Having  paid  the  money,  he  can  avail 
himself  of  it,  as  though  it  had  been  executed  to  him,  as  an 
indemnity  for  his  suretiship.  It  is  unreasonable,  therefore^ 
that  an  act,  no  way  injurious,  but  highly  beneficial  to  the 
surety,  should  operate  to  release  him  from  his  liability  to  the 
creditor. 

But  it  is  said,  that  where  a  creditor  takes  coUateral  secu* 
rity,  and  by  any  act  of  his  own,  puts  it  out  of  his  power  to 
make  an  assignment  of  such  security,  to  the  surety,  who  may 
have  paid  the  debt — such  surety  would  be  discharged.  1 
Story's  Eq.  §  502.  This  is  certainly  true,  but  the  principle' 
does  not  apply  to  this  case.  It  is  true,  that  part  of  the  prop- 
erty conveyed  in  the  deed,  was  used,  and  disposed  of,  by 
Burris,  and  if  the  whole  security  had  been  lost,  through  the 
negligence  or  misconduct  of  the  defendant,  it  would  have 
formed  a  ground  of  relief  under  this  head.  But  the  bill,  an- 
swers and  proof,  all  concur  in  showing,  that  the  land,  which 
it  stSl  liable  to  this  debt,  is  sufficient  to  satisfy  it.     Surely 
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then,  if  there  remain  of  the  security  a  sufficiency,  ample  to 
indemDify  the  surety,  he  has  no  right  to  complain  that  part  of 
it  has  been  wasted.  Indemnity,  is  all  he  would  have  been 
entided  to,  at  any  rate,  and  if  he  obtains  that^  (as  he  alledges 
in  his  bill,  may  be  done,)  his  situation  is  as  good,  as  though 
none  of  it  had  been  wasted.  There  is,  therefere,  no  equity 
against  the  judgments  at  law,  in  favor  of  the  defendants  and 
die  decree  must  be  reversed. 

But  as  all  the  parties  are  before  the  court,  and  it  appearing, 
that  the  amount  of  the  judgments  at  law,  against  the  complain- 
ant, was  discharged,  on  the  dissolution  of  the  injunction  in 
this  cause,  we  are  of  opinion,  that  complainant  may  be  sub- 
stituted to  the  rights  of  the  defendants,  Settle,  Whitley  and 
Smith,  and  that  the  land  in  the  deed  of  trust  mentioned,  be 
sold  to  satisfy  the  amount  paid  by  complainant  on  account  of 
Locke's  suretiship  and  the  costs  of  this  suit. 

Judgment  reversed. 

Note.  The  following  is  a  translation  of  the  texts  of  the  Civil  Law  in  the 
order  which  thej  occapy  in  Pothier's  Pandects,  Book  46,  Tit.  1,  Sec.  5,  part  of 
Art.  1  and  Art.  2,  on  the  sabject  of  the  surety's  right  of  Substitution, 

According  to  a  very  ancient  rule  of  law,  a  surety  or  guarantor  or  other  ac- 
cessory to  the  obligation  of  another,  could  not  be  made  liable,  until  the  prop^ 
erty  'of  the  principal  had  been  exhausted.  This  rule  has  always  prevailed  in 
revenue  causes,  and  in  cases  of  the  demands  of  Ciiies  against  their  magistrates, 
bat  in  private  causes,  it  had  been  changed  long  before  the  time  of  Justinian, 
principally  by  the  authority  of  Papinian,  on  account  of  the  delay  which  the 
practice  produced. 

Coeval  with  the  change  was  the  usage  of  compelling  the  creditor  to  sell  his 
claim  upon  the  other  debtors  to  the  surety  who  offered  to  pay  the  whole  demand. 
Hence  it  is  stated  in  the  Digejt  to  have  been  decided  by  Jolian,  that  if  upon  my 
guaranty  you  trust  Titius,  and  you  sue  me  thereupon,  Titius  will  not  be  thereby 
discharged,  nor  I  made  liable  but  on  condition  that  you  make  good  to  me  your 
actions  against  him.  Mor  is  the  creditor  held  to  transfer  his  action  against  the 
principal  debtor  only,  but  also  all  the  accessories  thereof;  for  example,  his  ac- 
tions against  the  other  sureties  and  his  pledges.  Hence,  in  the  code,  a  decision 
of  Dioclesian  and  Maximian  is  stated,  that  as  a  creditor  may  elect  to  proceed 
against  the  anretiet  of  his  debtor,  he  cannot  compel  them  to  payment  without 
transferring  to  them,  if  demanded,  his  mortgages  and  pledges.  In  like  manner 
Several  and  Antonine,  are  reported  to  have  decided,  that  though  a  creditor, 
who  has  taken  a  pledge  and  a  surety  for  the  same  debt,  may,  if  he  like,  compel 
the  sure^  to  pay;  yet  if  he  do,  he  must  transfer  the  pledges  to  him,  unless  taken 
to  secure  the  payment  of  more  than  one  debt, — in  which  case,  he  is  not  obliged 
to  transfer  them  until  he  is  fully  satisfied. 

The  treasary  itself  is  not  excepted  from  this  rule.  For  although  it  could  al- 
ways have  been  compelled  to  exhaust  the  property  of  its  debtor  before  resorting 
to  the  surety,  yet,  it  is  bound,  like  other  creditors,  to  cede  its  actions.  Hence* 
Paul,  as  quoted  in  the  Pandects,  says  that  if  one  who  is  bound  for  another's 
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debt  to  the  treasaiy,  be  raed  and  paj  it,  he  maj  jostl j  demand  all  fiscal  extents  f 
distresses  and  remedies  against  the  debtor*s  goods,  inclading  the  aid  of  the  OfficiaL 
Accordingly, Valerian  and  Gallienas  decided,  as  appears  in  the  Code,  that  where 
fiscal  remedies  have  been  assigpaed  and  transferred,  by  competent  anthority,  to  a 
surety  who  has  paid  the  demands  of  the  treasury  against  its  debtor,  theasaignee 
cannot  be  disquieted  in  the  title  of  the  property  which  he  thereby  acquires*  by 
those  creditors  of  the  public  debtor  over  whom  the  treasuiy  had  a  priority. 

We  have  said  that  a  creditor,  to  whom  a  surety  has  paid  his  demand,  is  bound 
to  assign  to  him  his  actions.  The  question  arises — ^how  can  this  be  done?  For 
it  may  be  said,  when  the  creditor  has  received  his  money  from  a  surety,  this, 
being  a  satisfaction  of  the  debt,  tolls  his  actions.  Not  so,  says  Paul,  as  cited  in 
the  code,  for  the  money  paid  by  the  surety  is  not  received  by  the  creditor  in  itS' 
charge  of  the  debt,  but,  in  a  manner,  as  the  consideration  of  a  9aU  of  the  debt 
to  the  surety.  And  the  transaction  neither  extinguishes  the  debt  nor  tolls  the 
actions,  but  both  pass  to  the  surety  as  a  consideration  of  the  payment.  It  is  to 
be  observed,  nevertheless,  that  the  same  lawyer  held,  that  a  surety,  to  whom 
pledges  given  by  co-sureties  have  been  transferred,  does  not  stand  in  the  place 
of  a  purchaser  of  pledges  become  absolute  and  irredeemable,  but  in  the  place 
of  him  who  first  received  them,  and  therefore  may  be  made  to  account  for  inter- 
terest  and  profits. 

A  creditor  is  barred  of  his  recovery  against  a  surety*  not  only  if  he  will  not 
assign  to  him  his  remedies  against  the  principal  debtor  and  the  co-sureties, — 
but  also,  if  by  his  fault,  it  happen  that  he  has  it  not  in  his  power  to  assign  them. 
Hence  Papinian  is  reported  in  the  Pandects  as  holding,  that  if  a  creditor  sue 
his  principal  debtor,  and  mismanage  his  suit,  whereby  it  is  lost,  he  cannot  re- 
cover of  the  guarantor  in  an  action  upon  the  collateral  undertaking,  since  by  his 
own  fault,  it  has  happened  that  he  cannot  assign  his  actions.  But  according  to 
a  decision  of  Julian,  reported  also  in  the  Pandects,  if  one  of  two  sureties  who 
are  bound  for  twenty  dollars,  give  or  promise  the  creditor  five  in  discharge  of 
his  liability,  that  will  not  discharge  the  other  surety ;  and  if  the  latter  be  sued 
for  fifteen  he  cannot  plead  any  plea  in  bar  of  the  action,  and  consequently  not 
the  plea,  that  the  creditor  cannot  assign  him  his  action  against  the  co-snretyf 
for  the  creditor  has  lost  the  power  of  making  the  assignment,  not  by  his  &ult 
but  by  an  act  of  bounty,  which  is  not  culpable.  But  if  the  creditor  nndertake 
to  recover  the  remaining  five  dollars  from  the  first  surety,  the  plea  of  deceit  will 
bar  the  action.  Av8ien  vs.  Howard,  1  J.  B.  Moore,  68;  7  Taunt.  327;  Theo- 
bold  on  Suretiship,  288;  CoUint  vs.  Prosaer,  3  Dowling  and  Ryland,  112; 
same  case,  1  Barnwell  and  Cresswell,  682;  Theobold,  §  151.  Theobold,  page 
288,  states  that  this  point  has  not  been  decided  in  England. 

There  is  this  peculiarity  in  the  plea  whereby  the  cession  of  actions  is  de- 
manded, that  it  may  be  pleaded  after  sentence,  because  it  does  not  impugn  or 
infringe,  but  only  modify,  the  matter  adjudged.  Hence,  in  the  Digest,  Modest- 
inns  is  stated  to  have  said,  that  if  judgpoaent  for  the  whole  debt  be  rendered 
against  one  guarantor,  whenever  he  is  sued  upon  that  judgment,  he  may  demand 
a  transfer  to  himself  of  the  creditor's  actions  against  all  who  guarantied  the 
same  thing. 

But  the  cession  of  actions  does  not  take  effect  by  operation  of  law;  but  only 
if  the  surety  token  he  pays,  sees  that  they  are  ceded  to  him.  Otherwise,  he  will 
be  left  to  his  own  proper  actions  against  his  principal, — as  to  the  action  upon 
the  guaranty,  or  for  money  paid,  or  work  and  labor  done,  ftc.  Upon  this  point, 
Gordian  is  reported  in  the  Code  to  have  decided,  that  an  action  on  a  guaranty 
being  a  personal  action,  that  is,  one  in  which  the  plaintiff  alledges  that  the 
defendant  is  bound  to  give  or  do  something  for  his  benefit  according  to  the  na- 
tui%  of  the  case,  if  it  be  brought  in  the  name  of  the  surety  against  the  principat 


DECEMBER  TERM  1836. 


175 


debtor  or  his  heirt,  the  President  of  the  province  will  give  that  specific  relief 
which  he  mey  find  to  be  proper.  For  example,  he  will  adjudge  to  the  surety 
(be specific  pledges  given  by  the  principal,  if  tho  payment  were  made  with  a 
ficw  to  purchase  those  securities;  and  he  will  even  decree  a  transfer  of  actions. 
Moreover,  in  order  to  secure  the  pledges,  he  will  exert  his  extraordinary  juris- 
diction against  those  who  may  have  them  in  possession. 

It  remains  to  be  observed  that  the  assignment  of  actions  ought  to  take  effect 
at,  sod  not  after  an  unconditional  payment.  And  to  this  purpose  it  is  reported 
in  the  Pandects,  that  Modestinus  held  in  a  case  of  guardian  and  ward,  that  if 
the  guardian's  surety  made  unconditional  payment  of  all  that  was  due,  such  pay- 
neat  would  toll  the  actions,  and  a  subaequent  assignment  of  them  would  be  in- 
cffectoaL  But  if  before  the  payment,  or  when  the  surety  is  sued,  he  provide 
(or  the  assignment,  and  then  make  payment,  and  the  assignment  follow,  the  ac<* 
tioos  are  saved.  For  in  this  last  case,  the  money  paid  is  the  pric4  of  the  ceded 
sctioQS  rather  than  a  satisfaction  of  the  actual  suit  against  the  rurety. 

What  has  been  said  as  to  the  assignment  of  actions  to  which  guarantors  and 
sureties  are  entitled,  is  equally  applicable  to  co-debtors. 

Bat  this  benefit  does  not  extend  to  one  who  without  being  himself  obliged  pays 
the  debt  of  a  stranger.  Thus,  Gordiau  in  the  Code  is  stated  to  have  decided, 
that  no  action  lies  upon  the  ground  of  a  failure  to  cede  actions,  ag^nst  a  creditor 
ia&vorof  a  stranger,  who  pays  the  debt  for  the  purpose  of  having  the  debtor's 
obligation  transferred  to  him;  and  this  though  the  payment  be  ma^e  in  the 
oameof  the  debtor,  and  though  it  extinguish  the  obligation.  In  The  Bank  t^ 
^  U,  S,  vs.  Win»ton*9  Executors,  2  Brockenborough,  352,  a  quere  it  made 
«a  this  point  by  Mamhali.,  C.  J. 


Scanland 

V. 

Settle. 


Caplinoer  v8.  Stokes. 


Chamcxry.  Guardian  and  ward — Purchase  with  ward's  money.  Property 
purchased  by  a  guardian,  in  his  own  name,  with  bl«  ward's  money,  stands 
charged  with  the  same  trust  as  did  the  money;  and  the  ward,  on  coming  of 
age,  may,  at  his  option,  take  the  money  or  the  property;  and  if,  with  full 
knowledge  of  the  facts  and  of  his  rights,  he  elects  the  money,  the  property, 
discharged  of  the  trust,  vests  in  the  guardian  absolutely. 

GoiRDUM  AMD  Wasd.  SetiUnunt—limitaUon,  A  settlement  between  guar- 
dian and  ward,  after  the  ward's  majority,  determines  the  trust,  and  the  time 
of  prescription  is  counted  from  the  date  of  the  settlement,  so  as  to  perfect  the 
guardian's  title  to  property  purchased  with  the  ward's  money,  and  on  the 
settlement  assigned  to,  and  thenceforward  held  and  claimed  by  the  guardian  as 
his  own. 

The  pleadings  in  this  cause  consisted  of  a  bill  filejl  in  the 
Chancery  coort  at  Carthage,  on  the  16th  of  April,  1835,  hj 
Sanauel  Caplinger,  against  John  T.  Stokes  and  Spencer 
Kellj,  and  a  cross^bill,  filed  in  the  same  coort,  on  the  24th 
ofMdji  1837,  by  Stokes  against  Caplinger,  and  the  answers, 
fce.  And  from  these  pleadbgs  and  the  proof,  the  following 
filets  appear. 


176  NASHVILLE. 

siokcs.  In  the  year  1830,  the  county  court  of  Smith,  bavbg  rc- 

Capiinger    moved  William  SuUivao  from  his  guardianship  of  John  T. 
Stokes,  appointed  Samuel  Caplinger  in  his  stead.     In  Feb- 
ruary, 1831,  Caplinger  received  from  Sullivan  $2,492  32 
cents  and  a  half  of  Stoke's   estate,  and  afterwards  down  to 
November,  1833,  various  other  sums  for  interest  and  hire  of 
slaves.     In  the  interval  between  February,  1831,  and  the 
25th  of  November,  1833,  Stokes,  having  married,  became 
desirous  to  go  into  business  as  a  merchant,  and  wished  Cap- 
linger  to  pay  his  funds  into  his  own  hands,  which  Caplinger 
agreed  to  do,  and  did,  Spencer  Kelly,  Stokes'  father-in- 
law,  agreeing  to  indemnify  him.     Stokes  became  of  age  on 
the  27th  of  September,  1833,  and  on  the  25th  of  Novem- 
ber afterwards,  Caplinger  settled  with  him,  by  the  interven- 
tion of  O.  B.  Hubbard,  Esq.  of  Carthage,  and  a  balance  was 
found  in  Caplinger's  hands  of  $  367  36  cents,  of  which 
sum  he  paid  down  in  a  note,  $310,  leaving  due  Stokes  $57 
36  cents.     In  July  preceding,  Caplinger  had  obtamed  a  de- 
cree in  chancery  in  behalf  of  Stokes  against  Sullivan,  for 
$312  66  cents.     When  the  bill  in  that  suit  was  filed,  it  was 
agreed  between  Caplinger  and  Kelly — the  latter  of  whom 
had  been  appointed  guardian  of  two  of  Stokes'  younger  bro- 
thers, instead  of  Sullivan,  in  whose  hands  their  estates  also 
remained — that  Kelly  should  pay  half  the  costs  of  that  suit, 
since  by  ascertaining  the  balance  due  Stokes,  which  would 
be  done  in  the  suit,  the  balance  would  also  be  ascertained 
which  would  be  due  to  Kelly's  wards.     The  costs  which 
Caplinger  had  to  pay  in  that  suit  amounted  to  $61  66i  cents, 
and  the  county  court  of  Smith  allowed  him  out  of  Stokes' 
estate  for  his  trouble  and  expenses  in  managing  it,  $98  50 
cents.     This  sum  and  the  costs  just  mentioned  make  the  sum 
of  $150  16^  cents,  which  Caplinger  claimed  from   Stokes 
and  Kelly,  but  which  they  refused  to  pay.     About  the  tioie 
of  the  settlement  between  Caplinger  and  Stokes,  the  former 
gave  the  latter  his  note  for  $35,  the  hire  of  a  slave,  a  trans- 
action not  connected  with  their  relation  of  guardian  and  ward. 
On  this  note  Stokes  sued  Caplinger,  who  tried  to  set  off  bis 
9bove  mentioned  demand,  but  failing,  and  a  judgment  having 
been  rendered  against  him  for  said  note  and  interest,  $50 
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68  cents,  he  filed  the  origioal  bill  in  this  cause  for  an  accouot,  Capttofer 
aod  thereupon  to  be  allowed  $150  16}  ceots,  and  fipf  an  in-  Stokat. 
junction  against  the  judgment  for  the  $50  68  cents.  The 
biJl  was  taken  for  confessed  against  Kelly,  and  Stokes  an- 
swered it,  admitting  all  the  above  facts, — ^but  insisting,  that 
he  ought  only  to  pay  half  the  costs  paid  by  Caplioger  in  tb^ 
suit  against  Sullivan,  and  that  Caplinger  ought  not  to  be 
allowed  any  thing  for  his  guardianship. 

In  bis  cross  bill  he  sets  up  a  claim  which  is  also  hinted  at 
in  his  answer;  namely,  that  Sullivan  paid  Caplinger  $110Q, 
part  'of  bis  estate,  in  several  slaves,  whom  Caplinger  bad 
kept,  accounting  to  him  for  the  money  only,  whereas  the  ne- 
groes and  their  increase  are  worth  much  more. 

Caplinger  answered  the  bill,  stating  that  this  affair  happen- 
ed at  the  time  when  Stokes  was  anxious  to  realist  bid  estate 
in  money  to  be  used  in  trade;  that  Stokes  himself  received 
from  Sullivan,  at  the  same  time,  some  negroes,  whom  he  im- 
mediately converted  into  money  to  be  thus  used;  that  be  re- 
ceived from  him  as  his  guardian  the  value  of  the  niegroes  in 
question,  $1100,  being  the  price  asked  for  them  by  SuUivan 
himself;  that  Sullivan  had  offered  Stokes  the  negroes  at 
$1100  dollars,  but  he  refused  them,  saying  he  wanted  money, 
whereupon  the  negroes  were  sold  to  Caplinger,  who  paid 
the  price  of  them  to  Stokes,  the  transaction  being  .designed 
to  put  Stokes  in  immediate  possession  of  his  property^  iu 
the  shape  most  desired  by  himself. 

The  cause  was  heard  on  the  10th  of  July,  18S8,  by  bia 
Honor  Chancellor  Williams,  of  the  eastern  division,  who  dis- 
missed the  cross  bill  aind  pronounced  a  decree  on  ihe  original 
bill  in  favor  of  Caplinger  against  Stokes  for  $124  33  cent9> 
and  against  Kelly  for  $25  83  cents.  Stokes  appealed  in 
error. 

Hubbard  and  M^ies  for  Caplinger  insisted  that  as  StakeSsi>M«ub«r^,ej 
admitted  in  his  answer  the  correctness  of  the  settlement  mad^ 
by  Hubbard  he  was  precluded  from  disturbing  it  now,  .to 
which  purpose  they  cited  FonU.  Eq.  445,  top  page  Laua- 
sat's  Ed.  note  (j:),  and  Prevo9t  vs.  Graiz^  1  Peter's  C.  C. 
E.  368,  and  cont;ended,  that  having  made  this  .s^ttleoient 

after  he  came  of  age,  it  unounted  to  a  deliberate  eQnficipfi- 
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CayiMgtr  ifiM  ^  |ii«  iririiBtctiofl  ifb»4iby  Hie  negrote  imi  been  Bold  Vb 
«toti».  Cftpttdgeir  fey  Sdfirant  And  wa^  tometbing  mare  tbm  ^iobf^ 
M  iacquie9C(&DCi$,  Vrbicb,  Aerettfaeless  wouM  itself  be  lufficient 
to  btt*  tiis  }}rd$eiit  claim.  Moreorer  tbey  di^tingoisbed  tbft 
bi^e  frokb  til6  ottiinflry  case  of  dealing  between  trustee  md 
tfetaeficiarjT)  becaiHr^  the  a^oes  had  nerer  beeA  the  proper- 
ty 6f  Stoked,  but  wei^  8alli van's  who  simply  paid  4  ^^^ 
of  his  debt  to  Stokesby  a  sale  of  the  negroes. 

fbey  further  insisted,  that  as  Stokes  catfnr^  of  age  os  the 
ft\h  6f  fl^ember,  183d,  and  the  cross  bill,  tn  which  ke 
te&es  ciaitu  to  the  negroes,  w«s  not  filed  till  May  34,  1997«, 
i^te  tbM)  thi^e  years  after  the  removil  of  his  disability,  fabr 
was  barred  by  the  stattrteef  Kmitations  from  setting  up  the  pro* 
^ent  demand;  and  to  this  ipomt  Vhey  eitbd  14  Serg.  ^  Rawle, 
'804;  FbdUq.  £q.  Lanssat's  Ed*  top  pa{ge  £46,  247  and 

r  • 

ifoce» 

Is.  L.  tiAiRTTHERS,  for  Stokcs,  said  that  n  gvirdtanV 
trust  is  oiie  of  obligation  and  doty,  not  of  epeculation  end 
liroftc.  He  can  reap  no  benefit  from  the  ase  of  tb^  wa^d'« 
moi^ey.  He  cannot  act  for  his  own  benefit  in  any  coMrael, 
purchase  or  «ale.  The  advatitage  of  any  tr^e  Or  pwclMUff 
is  to  accrue  entirely  to  the  bedefit  of  the  ward,  ft  Kent^ 
Com.  5!29.  Here  it  appears  from  the  proof  thilt  the  negides 
^d  tfaeh'  increase  afre  worth  $3000  dollan.  Shall  this  apodi- 
iation  come  to  tbe  benefit  of  the  guardian?  It  ib  Sfead,  how-' 
ever,  that  the  ward  was  present  at  the  settlement  between  Ctjjf' 
^ger  and  KuUirfan,  and  took  such  negroes  as  he  wanted,  and 
tefused  to  take  those  which  were  transferred  to  CdpUng^, 
'iod  jprefetted  receiviiig  the  money.  But  hb  wns  a  minor,  ted 
nb  tct  bf  his  Conid,  in  the  least  affect  Us  legal  rights.  Ndr 
h  k  conceived,  tbat  the  fact  t>f  his  receirtng  part  of  bis  as' 
tate  on  the  settlement  a  month  after  his  majority,  will  celop 
itite  from  ttow  essercing  his  rights.  Any  advantage  tskth  of 
H  ward  soon  after  be  comes  of  age,  ^Krhen  he  is  pretonsed  to 
be  nnder  the  inflo^Ce  of  the  guardnn,  wM  be  correcied  by 
-i eonrt of  cbanceiy.  He  says  in  bisaoswcr  he  did  not wgree 
to  the  %'ecd^teent  but  disputed  it. 

Hie  wtattifb  6(  limitations  does  dotnappiy  ton  case^  tKs 
-itiKnription.     It  does  not  run  twtwisea  an  idmioistniAMr  iM- 
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^j^bMtoe,  ««  wa9  a^fpittod  I119I  t^n)  in  the  ci»9  pf  ^9|faiar#  ^'Miof*' 
vs.  Cruicher  and  Douglass j  10  Yer.  406.  Id  tb%t  9999  t|p9  S^«- 
lfliiii«istra(or3  bad  paid  of^  t|ie  moneji  91^  ye^rs  bf fpfp  ihe 
wit  Tiras  brought,  to  ib«  trustees  of  C^ippb^U  Ac^d^myi  ivb^ 
Mm^i  it  as  dieir  own,  and  appropriated  k*  A  ffuic  for  4 
IWtcy  is  Q0(  bouod  by  the  «(att|t0.  3  Haywood,  231.  Wb09 
liie  nslaMoR  pf  {rusted  jiod  ce^M  ftn  trust  oxiats  ip  fa<t>  ool 
kf  implicgtioo,  ibia  atatute  of  limitAtions  does  Mt  nw*  3 
Fff*  SOI.  In  ibis  cafte,  tb^  tr^nsactioos  of  nbo  piardineafaip 
jrp  ape  closed,  nor  fvere  (bey  at  (b^  filing  pf  bis  fXQ§9  hiil» 
fitofces  bpa  never  waved  bis  eJaim  IP  tbe  negroes;  luad  dipugb 
1m  raoeived  a  few  bupdred  doUars  after  be  came  pf  9ge»  yeit 
at  tbat  tiipa  be  ^m^d  jtbe  sl»res  or  tbeir  value.  CapUogflr 
never  bad  ^ny  title  tP  tbe  islayps,  beceii^^  any  litle  ibet  be 
«igbt  procure  witb  tbe  ward's  vamey,  m  equity  enures  IP  die 
benefit  of  ibe  ward,  and  is  Im  litle  and  not  tbat  of  tbe  ner^ 


Okjbk,  J.  delinrered  tbe  iopioion  of  tbf  pourt. 

It  is  pariejply  trge^  ibai  if  ^  guardian  pur^bases  pnopertf 
wiib  bis  (i^ard'a  money,  ^aitbough  be  take  .tbe  title  in  bia  PV9 
flinne,  be  does  not  ithereby)  e/equir^  m  absolute  rigiv  t»  ibp 
ownership  of  it.  He  pennot  reap  e  benefit  from  ibp  we  pf 
bis  ward'«  niopey.  Tbe  advantage  pf  any  trade  or  piirphase 
accmee  to  ihe  benefit  of  (be  infenl.  2  Kept'?  €p<p.  339' 
But  ibe  wprd,  wbeo  be  arrives  el  age?  ia  OPI  bpwd  tp  r^glMid 
Ibe  purcbasp,  as  for  bis  beppfii,  apd  t4>  tpkp  tbo  tfQ9^rV  4^ 
ebti^d.  It  is  bia  property,  oefy  et  his  election.  Xf  kfi 
eleoi  to  tskfi  the  pnpoey  be  poay  do  so,  apd  the  title  to  ,the 
pK^perty  becotoes  iRbsolutp  4p  bis  guerdien.    . 

1(d  the  cpsp  before  up>  Stokes,  tbe  .wfurdt  rasif^  wbfif^ 
aboat  nineteen  years  o)d^  and  receiypd  fr^^  bif>  guW^W^  /ti 
nmney^  # uc^  tbe  Iim%^  prpp^rtion  of  his  estate.  He  enter- 
ed  into  business,  and  transacted  his  own  affairs  until  he  was 
of  age.  A  few  months  after  he  became  of  age,  he  settled 
with  his  guardian,  and  although  he  spoke  of  his  ckim  to  the 
negroes,  he  waved  his  right  and  received  the  balance  of  his 
estate  in  money.     This  settlement,  we  think,  constitutes  an 
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Capiiog^er    electiOD  On  the  part  of  Stokes,  to  take  the  money  and  not 
stoket.     the  negroes. 

It  is  true,  the  dealing  of  a  guardian  with  a  young  ward,  shortly 
after  he  becomes  of  age,  is  looked  upon  with  suspicion,  on 
account  of  the  influence  the  guardian  is  supposed  to  exercise, 
and  he  will  not  be  permitted  to  retain  any  advantage,  he  may 
have  derived  from  such  dealing.  But  the  circumstances  of 
the  parties  must  be  looked  at  in  these,  as  well  as  all  other 
cases,  where  the  fact  of  imposition  is  to  be  inferred  from 
their  general  relation  to  each  other.  We  think  that  the  acts 
of  a  young  ward,  just  arrived  of  age,  who  has  acted  long  for 
himself,  who  has  not  been  under  the  immediate  control  of  bis 
guardi&n,  and  who  is  well  acquainted  with  the  description  and 
tralue  of  his  estate,  are  to  be  taken  much  more  strongly 
against  him  than  in  case^  where  none  of  these  means  of  re* 
sisting  the  influence  of  his  guardian  and  preventing  imposi- 
tion exist.  In  this  view  of  the  case^  we  are  of  opinion, 
that  Stokes'  retention  of  the  money,  paid  him  before  he  was 
of  age,  and  receipt  of  the  balance  after  he  was  of  age,  with 
a  full  knowledge  of  all  the  facts,  having  acted  for  himself  for 
several  years,  removed,  as  he  was,  from  the  influence  of 
his  guardian,  constitute  an  election  to  take  the  money  and 
not  the  negroes,  by  which  he  is  bound. 

But  if  this  were  not  so,  the  statute  of  limitations  is  a  bar 
to  his  recovery.  Caplinger  has  certainly  held  adversely  to 
him  ever  since  the  settlement.  He  then  claimed  the  negroes 
as  his  own,  and  resisted  the  claim  set  up  by  Stokes.  This 
adverse  holding  for  himself,  with  the  knowledge  of  Stokes, 
pots  an  end  to  the  relation  of  trustee  and  cestui  que  inut. 

From  the  date  of  this  settlement  the  statute  of  limitations 
commenced  running,  and  Is  this  bill  was  not  brought  in  direc) 
years  from  that  time,  the  bar  is  formed. 

The  decree  must  be  aflirmed. 
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Meadows 

V. 

McADOws  VS.  Hopkins.  ^^  "*** 

Vehdor  AMD  PuECHASER.  Relation  between  them.  The  relation  between 
them  is  similar  to  that  of  landlord  aod  tenant.  T^ either  the  vendee  nor  the 
tenant  can  do  any  thing  in  prejudice  of  the  tlile  under  which  they  hold.  If 
there  be  an  incumbrance  upon  a  vendor's  tide*  or  an  adversar}'  title,  and  it  be 
extinguished  by  the  vendee«  it  will  enure  to  the  benefit  of  the  vendor,  who 
will  be  bound  to  make  an  abatement  in  the  purchase  money  equal  to  what  it 
cost  to  clear  the  title.  This  is  the  result  of  the  relation;  and  it  follows  whe- 
ther th«  vendor  had  any  title  when  be  sold  or  not.  See  Ace.  GnUoway  vs. 
Finlej,  12  Peters,  264:  opinion  by  Catron,  J.  page  294. 

Thomas  Meadows  filed  his  bill  in  the  circuit  court  of  War- 
ren, on  the  35th  of  July,  1833,  and  his  supplemental  bill 
on  the  29th  of  January,  1S34,  which,  on  the   1st  of  July, 
1836,  were  transferred  to  the  chancery  court  at  McMihn- 
▼Hle,  against  Thomas  Hopkins,  to  enjoin  the  collection  of 
two  judgments,  amounting  together  to  $3d6,  which  Hopkins 
had  recovered  against  him  in  the  county  court  of  Warfeti. 
The  biH  stated,  that  the  judgments  were  for  the  unpaid  ba- 
lance of  the  purchase  money  of  two  tracts  of  land  of  fifty, 
and  ten  acres,  bought  from  one  Morbury,  about  the  7th  of 
Decemlier,  1820,  for  $500;  to  secure  which  be  had  given 
Morbury  his  three  several  promissory  notes,  two  of  them  for 
$200,  and  the  third  for  $100;  that  Morbury  had  execmed  to 
him  fats  bond  in  the  penalty  of  a  thousand  dollars,  condition- 
ed to  make  h\it^  a  general  warranty  deed  to  the  land  when  the 
last  payment  of  the  purchase  moneiy  should  be  made,  which 
was  to  be  done  against  the  7th  of  June,  1823;  that  he  bad 
been  put  in  possession  of  the  land  by  Morbury  about  the  Sidi 
of  January,  1821,  had  held  it  ever  since,  and  made  improve- 
ments on  it  worth  $1000;  that  Morbury  had  assigned  bis 
notes  Xo  Hopkins,  having,  as  complainant  supposed,  ntsVt^r 
bad  any  title  to  the  land,  but  sold  it  merely  as  agent  of  Hop- 
Idns,  who  was  a  large  landed  proprietor;  that  he  ha  J  paid  Hop- 
tins  one  of  the  notes  for  $200,  and  part  of  the  other,  for  the 
balance  of  which  he  executed  a  new  note  to  Hopkiiis,  dated 
the  14th  of  April,  1831,  for  $168,  and  had  also  paid  the. 
interest  on  the  note  fdr  $100;  diat  Hopkins  had,  firom  time 
to  time,  promised  to  make  him  a  title  without  doing  it;  that 
be  was  now  advanced  in  years,  much  iitimiirsed  in  businCBSy 
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iVUadowt  which  kept  him  out  of  the  state;  was  then,  and  had  been  for 
Hopkiiii.  some  time  absent,  and  if  he  paid  the  money  to  his  agent,  or 
attorney,  he  should  not  know  how  to  get  a  title,  &c.  praying 
that  Hopkins  might  be  compelled  to  exhibit  his  title,  and 
should  it  be  good,  that  it  might  be  divested  out  of  him  and 
vested  in  complainant,  and  if  not  good,  that  the  provisional 
injunction  prayed  for  might  be  perpetuated. 

The  process  asked  for  was  issued,  and  on  the  3d  of  Feb., 

1835,  Hopkins  filed  his  answer,  stating  that  one  Denton  had 

sold  the  tract  of  fifty  acres  to  Morbury,  to  whom  he  had 

given  bis  bond  for  tiile;  (bat  Morbury  being  ipdebted  to  do* 

ievdanty  had,  on  thai  consideration,  assigned  him  Deptoi^'^ 

hood  and  Meadow3'  notes;  that  Denton  had  afterwards  macte 

bim  a  deed  for  jiie  land,  which,  thoi^  v^ry  recently  seep 

by  hiiDt  bad  beien  so  mislaid  that  he  cogld  not  file  it  with  ibis 

answer;  ifaat  the  tract  of  ten  acr^s  had  beea  jgrantpd  to  hup* 

self  by  the  state,  and  he  filed  the  gnapt  with  his  ^nswei*;  ibfxt 

tba  If^gal  title  to  both  tracts  was  in  him,  md  h^  W9»  wjjjing  to 

make  the  title  so  soon  as  the  purchase  mofxey  shoi^Jd  be  paifi- 

This  answer  having  been  replied  to,  ^Hopkins  died  before 

triid;  and  at  January  term,  1837,  of  th^  ebancery  oojgrt» 

Meadows  filed  a  bill  of  revivor  against  the  heirs  of  Hopkins 

und  James  P^  Thompson,  his  jadministrator.     At  the  fifft 

term»  Thompson  filed  a  cross  bill  against  Meadows  md  the 

heirs  of  Hopkins,  reaffirming  the  statement  in  Hojpkins'  ap- 

fiw^^  as  to  his  title  to  the  land,  and  charging  that  Jtfeadows 

had  been  in  the  uninterrupted  possession  thereof^  uod^r  the 

iBpatnact  with  Morbury  ^ince  January,  1821,  which  posa^* 

aiou,  under  the  statute  of  limitations,  made  his  title  indefba* 

jBjhk,;  moreover,  that  availing  himself  of  that  posse^sioop  he 

.had  ^nter^d  the  land  and  procured  a  grant  for  it,  at  m  enfewm 

ppt  ^iftceeding  five  dollars,  &c.;  demanding  a  dwcojreiry  ^f 

tha  tmfi  whep  he  made  the  entry  iuid  procured  the  grants  wd 

ihe  mpense  attending  it,  and  ^f^ing  that  he  might  be  coo* 

jpelled  to  i&ay  the  purchase  inoney.    To  this  bill  J\f eadaws 

.demucred. 

On  dthe  hearing  in  the  chaocary  oourt^  hi3  Honor  the  Chap- 
jcellor^  ausDaiued  ihe  demurrer  to  the  cvos^  bill,  apd  jPRP- 
ppuBced  a  4acr.ee,  annuUipg  the  ^pntract  hPlw,e€»i  Maadovi 
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Md  Morbury,  directing  thftt  the  administrator  of  Hof^ins     Mc«1o«m 
should  refund  to  Meadows  what  he  had  paid  Hopkins  towards     HofAtm. 
the  laed  with  interest;  that  the  injunctioo  agninsc  the  jadg- 
iHeoK  should  be  perpetuated,  and  that  the  admiaistnaor  paj 
the  costd)  &c.     The  administrator  appealed  m  error. 

Tktft  and  Mferos  for  Meadows. 

jAlHEft  Campbell  for  Thompson. 

I 

TMLiBr,  J.  delit<ered  the  opinion  of  the  coart. 

CoMfplainaim  purchased  of  John  Morbury  sixty  acres  of  December  to. 
ilnd  for  five  bmidired  doilaUB,  far  which  he  executed  «bree 
Hetes^  tm>  for  two  fanndred  dollars  each,  and  wae  for  one 
hundred  dollars,  and  received  from  Morbury  hfe  bond  with 
t  fienahy  of  one  thousand  dottars  for  the  execution  of  a  deed 
of  conveyance  with  general  warranty  for  said  land,  when  the 
last  payment  should  be  made.  Complainant,  by  virtue  of  this 
(Contract,  entered  into  possession  of  the  premises  m  Jamiary 
1821,  aod  for  ought  that  appears  has  been  in  tiie  peaceable 
possession  ever  smce.  After  the  contract,  Morbury  aseigned 
complainant's  notes  to  Thomas  Hopkms,  who  received  them 
with  a  koowledge  of  the  consideration  for  which  they  bad 
been  executed,  and  who  promised  to  comply  with  the  cob-> 
dition  of  the  bond;  this  be  did  not  do,  during  bis  life,  Dor 
hifs  bis  admrnistrator  or  heirs  done  so,  since  his  deirtb,  but 
his  administrator  has  filed  a  cross  bill,  in  which  he  alledges 
that  Hopkins  had  a  good  title  to  the  land,  but  that  the  evi*' 
dences  bad  been  lost  by  casualty,  and  that  the  complainant 
lor  bis  better  protection  had  entered  the  land  in  bis  own  name 
and  obtained  a  grant  therefor  from  the  state,  and  pMjs  fisr 
such  relief,  as  under  the  circumstances  the  law  allows  him. 
To  this  cross  biU  there  is  a  demurrer,  which  is  sustained  hy 
the  chancellor,  and  to  reverse  whose  opinion  an  appeal  is 
prosecuted  to  this  court. 

It  is  not  denied  by  tlie  counsel  for  the  complainant,  that 
when  a  purchaser  extinguishes  an  incumbrance  on  bis  ven- 
dor's title,  all  he  can  equitably  ask  is  an  abatement  oT  the 
ptircbase  inoney  ^qual  to  what  it  cost  to  remove  <the  iaoiuB- 
brance,  btrr  it  is  contended,  that  in  the  present  ease^  the 
Vendor  had  no  title^  that  therefore  it  was  a  fraud  in  him  to 


184  xNASHVILLE. 


Me&dowt     pretend  to  sell,  and  that  the  principle  of  law  as  rec6^ise^ 
Hopkins,     does  not  apply. 

1.  We  are  unable  to  recognize  the  correctness  of  this 
defence — because,  the  defendant  Hopkins  in  hSs  answer, 
alledgesf  and  the  statement  is  reiterated  hf  his  administrator 
in  bis  cross  bill,  that  he  has  the  legal  title  to  the  premides, 
but  has  by  casualty  been  prevented  from  producing  the  evi- 
dences thereof.  If  this  allegation  be  true,'  and  upon  demur- 
rer, we  must  presume  it  to  be  so,  and  there  be  any  thing  in 
the  proposition  urged  upon  the  court  in  behalf  of  the  com- 
plainant, the  ground  upon  which  the  distinction  is  made  to 
rest,  is  removed — the  vendor  had  tide,  and  there  was  no 
fraud  in  selling  to  complainant. 

2.  But  we  do  not  recognise  the  truth  of  the  proposition*  goih 


f^  The  propotition  aUaded  to  was  advanced  by  the  same  counsel,  who  argued 
the  case  of  Meadows  vs.  Hopkins,  in  the  case  of  Ht^kins*  administraior  y% 
YoweU,  which  depending  upon  the  same  principle  as  the  former,  these  two 
Were  brought  on  and  argued  together.    That  case  was  as  follows: — 

On  the  4tb  of  February,  1826,  Hopkins  sold  Yowell  twenty  acres  of  land  for 
f  100,  secured  by  note^  and  gave  his  bond  to  make  him  a  general  warranty  deed 
for  the  land. 

On  the  :23d  of  January,  1832,  Yowell  paid  the  purchase  money  and  took  ^ 
his  note,  but  Hopkins  failed  and  refused  to  make  the  title;  and  in  hct  had  no 
title  but  an  entry  never  ripened  into  a  grant.  After  paying  the  purchase  money, 
Yowell  sued  Hopkins  on  the  title  bond,  and  recovered  judgpnent  for  about  ^fSb, 
damages.  Hopkins  filed  his  bill  to  enjoin  this  judgment  upon  the  ground  that 
as  Yowell  got  the  possession  of  the  land  by  virtue  of  the  purchase  from  him, 
which  possession,  having  been  continued  more  than  seven  years,  is  now  protect- 
ed by  the  statate  of  limitations,  he  ought  not  to  be  allowed  to  collect  the  dasd- 
ages  adjudged  to  him  for  the  breach  of  the  title  bond. 

Upon  this  statement  the  counsel  argued. — But  Hopkins  does  not  show  that 
this  land  was  ever  granted,  nor  does  it  appear  that  Yowell's  possessfon  was  held 
by  actual  enclosure,  and  therefore  wm  constat  that  the  possewion  will  be  pro- 
tected by  the  statute  of  1819.  As  Hopkins  has  been  paid  for  the  land,  and  does 
not  show  that  he  has  title,  or  that  he  is  capable  of  making  an  available  general 
warranty  deed,  it. is  not  perceived  how  he  can  shield  himself  from  the  conse- 
quences of  a  breach  of  his  title  bond.  He  covenants  to  make  a  title,  which  he 
acknowledges  he  cannot  make,  does  not  offer  to  return  the  purchMe  mon^ 
which  he  acknowledges  he  received,  and  yet  asks  to  be  relieved  from  the  pay- 
ment of  damag'ts  for  the  breach  of  his  covenant. 

It  is  also  to  be  observed,  that  Hopkins  exhibits  no  entry,  plat  and  certificale 
of  survey,  or  other  evidence  of  title ;  and  in  the  absence  of  all  and  every  of 
these,  his  assuming  to  sell  the  land  is  a  fraud, — and  if  countenanced  opens  the 
door  to  the  most  monstrous  practices  by  the  unprincipled  speculator,  enabling 
hjm  to  sell  to  ignorant  men  the  unappropriated  land  of  the  state,  and  whisii 
they  discover  the  trick,  and  avail  themselves  of  their  occupancy,  refuse  to  pay 
back  the  purchase  money  on  the  pretence  that  fhey  became  occupants  by  virMe 
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tended  for  by  il}e  comphinam.  We  do  not  think  tbtt  a  vcn-  Mc^dowt 
dor's  right  to  ask  that  a  title  purchased  in  by  his  vendee,  shall  iiopkiM. 
enure  to  bis  benefit,  upon  his  paying  the  purchase  money) 
depends  upon  the  question,  whether  be  bad  title  or  not  to 
the  premises  at  the  time  of  the  sale?  but  results  from  the  re*- 
lation  which  it  has  been  found  expedient  to  establish  betweeti 
vendor  and  vendee,  to  preserve  the  confidence,  which  fH 
matters  of  contract,  ought  to  exist  between  man  and  matt, 
and  prevent  the  obtaining  of  undue  advantage  from  iafontti* 
tioD  acquired  by  means  of  such  contract. 

This  relation  is  somewhat  similar  to  that  which  exists  be* 
tween  a  landlord  and  bis  tenant.  Having  recognised  the  title 
in  the  one  instance,  by  the  acceptance  of  a  lease,  and  in  the 
other,  by  a  pruchase,  you  shall  do  nothing  to  the  prejudice 
thereof,  so  long  as  the  relation  continues. 

That  this  right  of  a  vendor  does  not  depend  upon  the  fact 
of  his  having  a  title  at  the  time  of  the  sale,  is  clearly  detnon* 
slrable.  If  he  had  the  title  there  rs  none  other  for  the  ten* 
dee  to  purchase,  for  if  he  purchase  a  conflicting  title,  which 
is  inferior  to  that  of  his  vendor,  he  does  it  at  bis  own  elf- 
pense,  and  can  never  ask  him  for  remuneration.  If  he  had 
no  title,  then  the  complainant  says  he  is  deprived  6f  the 
right.  According  to  this  mode  of  reasoning,  there  ftfeVftf 
can  exist  a  case,  in  which  the  principle  of  law  as  ddmitt^ 
can  apply;  and  it  is  a  dead  letter,  ulness  it  b^  confined 
strictly  to  the  case  of  an  incumbrance  Connected  tvrtb  the 
title  as  a  mortgage  or  a  trust,  which  cdnnot  be  eontend^d  for 
with  success. 

In  the  present  case^  the  complainant  h:is  but  little  cuxiie 


of  the  purchase,  which  was  of  itself  a  firaud.  tn  short,  it  is  earnestly  insistecf, 
that  anfesi  Hopkins  had  actoally  shown  fhe  conrt  an  entry,  a  plat  And  Atfrtiti' 
c«t»of  sartey*  or  aome  other  evidence  that  he  bad^  in  point  of  eqaity.  esti»^ 
finished  the  title  of  the  state,  that  title  is  not  to  be  reg-arded  as  an  iucambraiice 
on  his  title.  The  rule  is  not  denied  that  where  a  purchaser  extin^isbet  lin  in- 
eambrance  on  his  vendor  s  title,  all  he  can  equitably  ask  is  an  abatement  of 
the  purchase  money  equal  to  what  it  cost  to  extinguish  the  incumbrance.  But 
when  a  vendor  has  no  title  at  all,  it  is  submitted,  that  it  is  a  fraud  in  him  to 
pretend  to  sell,  and  that  the  real  title  cannot  be  regarded  ai  an  inetimbrance 
opoD  DO  title. 

Sustain  Mr.  Hopkins  in  this,  and  a  man  may  become  general  occupant  of  all 
the  vacant  land  in  the  state. 

24 
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Meadows  of  complaint.  He  obtained  possession  of  the  land  contract- 
Hopkioj.  ed  foFf  under  his  contract  in  January,  1821;  he  has  remain- 
ed  in  the  undisturbed  possession  thereof  ever  since,  and  to 
make  assurance  doubly  sure,  has  entered  and  obtained  a  grant 
for  it  in  his  own  name.  There  would  be  neither  law  nor  jus- 
tice  in  permitting  him  to  hold  the  premises  under  this  title, 
in  exclusion  of  the  rights  of  Ho|)kins,  and  he  must  be  satis- 
fied with  remuneration  for  the  trouble  and  expense  he  may 
have  been  ai  in  procuring  the  title  from  the  state,  under  which 
he  seeks  to  protect  himself  from  the  performance  of  bis  con- 
tract. 

The  decree  will  therefore  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

The  decree  entered  in  this  cause,  after  reciting  the  facts 
proceeds — "T!ie  court  is  of  opinion,  and  so  declares,  that 
if  Hopkins'  title  to  the  lands  in   the  pleadings  mentioned  be 
defective,  as  charged  in  the  bill,  yet  all  that  Meadows  can 
claim  in  equity  of  Hopkins'  representatives,  is  that  they  shall 
Reimburse  him  his  expenses  in  perfecting  his  title  if  he  retains 
the  land.     Whereupon  the  court  doth  adjudge,  order  and  de- 
cree that  the  decree  of  the  chancellor  in  this  case  be  reversed; 
and  this  court,  proceeding  to  pronounce  such  decree  as  the 
court  below  should  have  rendered,  doth  further  order,  ad 
judge  and  decree  that  the  demurrer  to  the  cross  bill  be  over 
ruled,  and  that  Meadows  be  required  to  answer  the  same, 
and  that  this  cause  be  remanded  back  to  the  chancery  court 
for  further  proceedings  to  be  bad  therein,  according  to  the 
principle  of  this  decree.     The  court  further  decrees,  that 
said   James  P.  Thompson,  administrator  of  Thomas   Hop- 
kins recover  of  said  Thomas   Meadows  the  coMs  that  have 
accrued  in  this  cause  since  the  rendition  of  the  decree  in  the 
chancery  court.     The  other  costs  to  be  settled  ii>  the  cotiri 
below. 
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Williams  vs.  Hooan. 

Cbampertt.  Constrvction  of  the  act  of  1821  c  66.  A  nle,  by  one  ont  of 
possession,  of  laad  adversely  held,  i^  void  for  all  purposes.  It  is  neither  good 
as  against  the  adverse  psssessioa  or  title,  nor  as  betveeen  the  parties  themselves. 

Same.  Covenant  on  the  toarranty.  Therefore  the  vendee  cannot  oiamtaia 
covenant  ou  the  clause  of  warrvnty  in  the  vendor's  deed;  and  if  (he  fact  of 
the  adverse  pc!(se«*i on  appear  in  the  declaration,  a  general  demarrer  to  any 
pleading  in  the  case  will  leach  the  defect 

By  deed   of  bargain  and  sale  with  covenant  of  general 

xvarrantj,  dated  May  14,  1828,  Sampson  Williams  conv'^yed 

to  Edward  Hogan,  of  whom  the  defendants  in  error  are  heirs 

at  law  and  devisees,   590  acres  of  land,  which  was  then    in 

tbe  adverse  possession  of  Lee  Sadler,  and  others.     Hogan 

died  on  the  20th  of  the  same  May.     On  the  31st  of  August, 

18'3(),the  defendants  in  error  sued  Williams  in  the  circuit  court 

of  Jackson  on  the  covenant  of  warranty  in  the  deed,  declaring 

in  one  count  as  devisees,  and  in  a  second,  as  heirs  at  law  of 

Edvrard  Hogan,  and  averring  by  way  of  breach  of  warranty — 

^Hbai  at  the  time   of  making  the   covenant  the  land  was  ad- 

versely  held  and  possessed  by  a  title  su|)erior  to  that  of  the 

defendant,   by  Lee    Sadler,  &c.   and   so  the  plaintiffs  aver 

that  by  virtue  of  the  seizin  and  superior  title  of  the  said  Lee 

Sadl«jr,  &c.  the  said  Edward   Hogan,    in  his   life  time,   and 

(hey  since  Ins  death  have  been  expelled  und  kept  out  of,  and 

from  the  possession  of  said  barga'ned  land  and  appuitenances; 

and  so  they  say  that  the  defendant  has  not  kept  and  periorraed 

his  covenant,"  &c. 

The  defendant  pleaded  1 .  covenants  performed,  and  this, 
&c.  2.  That  neither  the  plaintiffs  nor  their  ancestors  have 
been  expelled  from  and  kept  out  of  possession  of  the  land 
by  superior  title  and  due  course  of  law,  and  of  this,  ftc.  3. 
Protesting  that  the  plaintiffs  were  not  out  of  possession  of 
the  land  at  the  time  the  covenant  was  executed,  neither  the 
plaintiff^s  nor  their  executor  was  or  were  expelled  and  keot 
out  of  possession,  or  evicted  by  due  course  of  law,  ari  of 
this,  &c.  4.  That  the  defendant  at,  &c.  on,  &c.  offered  to 
sue,  and  investigate  the  title  and  {give  full  possession  of  the 
land  to  the  palutifis,  8lc.  but  they  colluded  with  the  tenants 
Aod  refused  to  sue  or  have  it  sued  for,  and  this,  &c«     Tbe 
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WiUiaDM     piainiifis  replied  to  the  first  plea,  and  issue  was  joiflp^  ihere- 
Hogru).      upon;  and  they  demurred  to  the  other  pleas. 

At  November  term,  1836,  his  Honor  Jiui^o  Caruthers 
of  the  fourth  circuit,  sustained  the  demui ler  as  to  the  2nd 
and  drd  pleas,  and  advised  as  to  the  fourth.  At  March 
term,  1837,  he  sustained  the  demurrer  to  the  4th  plea.  At 
March  term,  1836,  the  issue  joined  upon  the  first  plea  was 
submitted  to  a  jury,  who  gave  a  verdict  for  $136  74  cents 
for  the  plaintiffs,  and  they  had  judgment.  The  defendant 
prayed  ^  writ  of  error. 

S.  Turkey  for  the  plaintiff  in  error,  insisted  that  as  there 
ivas  a  demurrer  in  the  case,  which  would  reach  back  to  the 
first  error  in  the  pleadings,  and  the  declaration  averred 
that  the  land  was  adversely  held  at  the  date  of  the  covenant, 
it  was  impossible  to  maintain  the  action.  Because,  the  case, 
he  said,  was  under  the  act  of  1821,  c  66,  against  champerty, 
which  prohibits  the  sale  of  lands  by  one  who  is  out  of  posses- 
sion, and  declares  the  ^^bargain,  covenant,  contract  and 
agreement"  to  be  void.  So  that  to  sustain  this  action  would 
be  to  say  that  a  covenant,  which  is  void,  may  nevertheless 
be  the  foundation  of  a  legal  demand. 

A.  €uLLOM,  for  the  defendant  in  error,  argued  that  Ran- 
dolpk  vs.  Meeks,  Martin  and  Yerger,  58,  decides  that  the 
covenant  of  warranty  is  broken  as  soon  as  made,  where,  as 
iQ  thi.s  case,  the  land  is,  at  the  time  of  making  it,  held  ad- 
versely to  the  title  of  the  warrantor. 

As  to  the  question  upon  the  statute  of  champerty,  he  in- 
sisted that  this  covenant  was  not  affected  by  that  law.  It  is 
a  statute  against  fraud,  and  must  be  construed  to  suppress  the 
mischief;  and  when  it  declares  the  deed  void,  the  meaning 
is,  that  as  a  conveyance  operative  against  the  person  in  pos- 
session, it  is  void.  He  being  the  person  for  whose  safeguard 
the  statute  intended  to  provide,  a  different  construction  of 
the  act,  instead  of  suppressing,  would  be  an  encouragement 
to  fraud.  Make  the  conveyance  inoperative  and  void  as 
s^ainst  the  jjerson  holding  an  adverse  possession  at  the  time 
qi  the  sale,  and  good,  as  between  the  parties  to  the  deed, 
^d  the  roiscbidf  is  suppressed,  fraud  prevented  and  justice 
^e.  9  JobQS.  R.  60;  !<  Johns.  C'  81;  10  Mass.  R.  267. 
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Reese,  J.  delivered  the  opinion  of  ihe  court.  w.Uiaiu* 

The  declaraiion  alledges  that  at  the  time  of  the  execution  Hognn. 
of  ihe  deed  of  conveyance,  the  land  which  it  purported  jq  ^"*^'"''"  ^^' 
convey,  was  adversely  held  by  a  title  parairount  to  that  of 
the  bargainor, — and  the  question  is,  whether  the  circuit 
court  upon  the  argument  of  the  demurrer  in  the  case,  should 
not,  on  account  of  that,  have  adjudged  the  declaration  bad, 
and  |he  action  not  maintainable,  because  of  our  statute  of 
champerty  of  1821,  c  66? 

It  is  said,  on  behalf  of  the  action,  that  a  deed  of  conveyance 
or  contract  of  sale  for  land  adversely  possessed,  although  ' 
void,  by  the  provisions  of  the  act  referred  to,  as  against  such 
adverse  claimant,  is  yet  good  as  between  the  parties  to  the 
deed  or  contract  of  sale.  This  proposition  is  at  war  alike 
with  the  letter,  and  the  spirit  and  policy  of  the  act.  The 
act  declares  that  ''no  person  shall  agree  to  buy,  or  to  bargain 
or  sell  any  pretended  right  or  title  in  lands  or  tenements  or. 
any  interest  therein;  and  if  any  such  agreement,  bargain,  sale, 
promise,  covenant,  or  grant  be  made,  where  the  seller  has 
not  himself  or  by  his  agent  or  tenant,  or  his  ancestor,  been  in 
actual  possession,"  &c.  Such  is  the  letter  of  the  statute. 
Its  object  and  policy  were,  that  those  in  actual  possession  of 
land  should  not  be  molested  by  suits  founded  upon  pretended 
or  dormant  claims,  unless  such  suits  were  instituted  and  con- 
ducted, bona  fidSj  by  the  proper  owners,  upon  whom  the 
law  bad  cast  the  title,  for  their  own  proper  benefit  and  at  their 
own  proper  risk  and  costs. 

The  buyer,  in  view  of  such  purpose,  it  was  especially  im- 
portant to  restrain,  for  it  was  his  ever  restless  cupidity,  stim- 
ulated by  the  low  price  of  these  dormant  claims,  and  by  the 
prospect  of  large  profit,  which  attacked  the  quiet  and  repose 
of  society,  and  made  our  courts  of  justice  the  theatre  upon 
which  to  consummate  speculations,  not  more  respectable,  and 
much  more  disastrous  to  society  than  those  of  the  lottery 
office  or  the  gaming  table. 

To  give  such  a  construction  to  the  statute,  therefore^  as 
would  permit  the  buyer  of  dormant  claims,  securely  to  take  a 
deed  or  covenaot  from  the  claimant,  and  if  be  failed  to  recove? 
by  Q  demise  in  the  name  of  such  claimant^  to  indemnify  hln^' 
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self  by  a  suit  against  bis  vendor  upon  the  deed  or  covennnt, 
ilo^rto.       would  be  to  encourage,  and  not  to  suppress  tbe  spirit  and 
practice  of  cbatnperty. 

We  are,  therefore,  clearly  of  opinion  that  the  action  is  not 
maintainable,  and  tliat  the  judgment  must  be  reversed. 


The  State  v8.  Curle. 

Uuxnt AL  Law.  AcquUtaL  Id  all  criminal  cases,  cf  every  grade,  if  the  de- 
feodaotbe  acquitted  by  the  jury,  though  tbe  acquittal  may  have  been  occa* 
aioiMd  by  the  error  of  tbe  court,  the  defendant  must  be  discharged  of  the 
offence  alledged  against  him  in  thai  indictment. 

Same.  PracHct^-no  appeal  by  the  state  in  Much  case.  If  the  state  appeal  in  such 
cate*  tbe  cause  will  be  stricken  from  the  docket  of  the  supreme  court  for 
want  of  jarifdiciioo. 

The  grand  jury  of  Hickman,  at  June  term,  of  the  circuit 
^ourt,  presented — ^^That  the  defendant,  on  the  15th  of  June, 
1837,  and  on  divers  days,  before  and  since,  in  the  county 
aforesaid,  with  force  and  arms,  was  openly,  publicly  and  no* 
loriously  drunk,  to  his  great  degradation  and  scandal,  and  to 
tbe  evil  example  of  all  others,"  &c. 

On  the  trial,  it  was  proved  on  behalf  of  the  state,  "that 
the  defendant  was  openly,  and  publicly,  and  notoriously 
drunk,  on  the  day  charged  in  the  indictment,  in  the  town  of 
Centreville,  in  the  county  of  Hickman,"  which  was  all  the 
eviilence. 

Martin,  Judge,  charged  the  jury — "that  to  authorise 
them  to  find  the  defendant  guilty  under  said  indictment,  the 
evidence  should  show,  that  the  defendant,  on  more  occasion 
than  one,  within  twelve  months,  prior  to  the  finding  of  the 
indictment  by  the  grand  jury,  was  openly  and  publicly  drunk 
in  the  county  of  Hickman."     Verdict,  '*not  guilty." 

The  solicitor  for  tHe  state  excepted  to  the  opinion  of  the 
court,  and  appealed  in  error. 

No  counsel  appearing  for  (he  defendant,  the  Attorney  Geo- 
Daeember  13.  eral  Submitted  the  following  brief — 1.  Tbe  charge  of  the  judge 
was  erroneous.     Tipton  vs.  The  Slate.     2  Yer/642. 

2.  But    the  main  question  here  b,  can  a  new  tiial  he 
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granted  on  behalf  of  dm  state  or  public  prosecutor,  in  any    TheStiu 
case,  the  defendant  being  acquitted?  CarU. 

That  it  cannot,  see  Rex  vs.  Praed^  4  Burrow,  2257. 
In  the  People  vs.  JUallur^  4  Wendell,  the  court  eay — 
"The  right  of  the  court  to  grant  a  new  trial  in  case  the  de- 
fendant  has  been  acquitted,  where  the  ground  of  the  applica* 
tion  is,  that  the  finding  is  ascainst  eidencc^  it  is  conceded, 
does  not  exist;  but  whether  a  new  trial  can  be  granted  where 
the  acquittal  has  resulted  horn  the  error  of  the  Judge  in  stat* 
ing  the  law  to  the  jury,  seems  to  be  involved  in  much  doubt." 
266.  This  distinction  is  stated  by  the  court  in  The  King 
Ts  Manriy  4  Manle  and  Selwyn,  337,  and  by  counsel  in 
The  King  vs.  liaynelU  6  East,  313 — see  note  there. 

In  Wilson  vs.  Retftall^  4  T.  B.  753^  a  penal  action,  Ld. 
Kenyon  said — ^^Where  a  mistake  of  the  judge  has  crept  in, 
and  swayed  the  opinion  of  the  jury,  1  do  not  recollect  a  sin- 
gle case  in  which  the  court  has  ever  refused  to  grant  a  new 
trial."  But  he  added — '^All  the  cases  of  indictments,  I  lay 
out  of  the  case,  because  they  are  ciiminal  cases,  and  are  ex- 
ceptions to  the  general  rule,"  p.  758. 

In  The  King  vs.  Reynelly  Mar}'att  admitted  that  he  had 
not  been  able  to  find  any  instance  where  the  court  had  grant- 
ed a  new  trial  in  fns3  of  a  misdemeanor  where  the  verdict 
was  for  the  defendant.  6  East,  315.  Nor  h<tve  I.  The  only 
case  in  which  I  have  seen  even  doubt  expressed  is  that  cited 
from  4  Wendell. 

Reese,  J.  delivered  the  opinion  of  the  court. 

Upon  the  authority  of  the  cases  produced  by  the  attorney  Deeembcr  14. 
general,  and  the  long  and  well  settled  practice  of  all   the 
courts  in  this  slate,  we   are   satisfied,  that  the  state  in  such 
a  case  as  the  one  before  us,  has  no  appeal. 

Let  the  cause  be  stricken  from  the  docket,  and  the  cost 
be  certified  to  the  county  court  of  Hickman  for  allow* 
ance. 


Note.    See  poMt,  Smith  vs.  The  State. 
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Jetton  t$.  The  State. 

Crlmiinal  Law.  Grand  Jury.  If  there  be  placed  on  the  grand  jurr  panel 
penous  not  competent  to  be  g^rand  jurors,  the  court,  to  which  the  panel  i> 
retarn«d,  may  strike  them  off,  and  sammon  others  in  their  stead.  1  ChittT*a 
C.  L.  309;  1837,  c  53.  {  4;  c  69,  $  2;  1779,  c  6,  {  4- 

Same,  ffow  iDUnesset  sent  to  grand  jury  to  be  sworn.  If  a  witness  who  is 
sent  to  the  grand  jury  be  sworn  in  opsn  eaurt,  though  not  in  the  immediate 
presence  of  the  judge— or  even  in  his  temporary  absence  from  the  bench,  it  la 
good. 

SAMt,  Indictnunt  and  presentment^  guasking.  The  court  is  not  boood  to 
quash  ma  iDdictnent  or  pre^entnient.  The  party  may  be  left,  in  the  dtscrctrov 
of  the  court,  to  demur,  &c.  Hawkins,  Bk.  2.  c  25,  ^  146;  1  Dev.  &  0at. 
195. 

On  the  5th  of  April,  1838,  the  grand  jury  of  the  corpo- 
ration of  Murfreesboro^  presented,  that  the  defendant,  '*on 
the  first  day  of  March,  1 838,  with  force  and  arms,  ia  the 
corporation  aforesaid,  unlawfully  did  encourage  and  promote 
a  certain  unlawful  game  of  hazard  at  cards,  for  money  and 
valuable  bank  notes,  and  then  and  there,  with  force  and  arms 
unlawfully  did  play  for  and  bet  money  and  valuable  bank  notes, 
at  said  unlawful  game  of  hazard  at  cards,  contrary  to  the  form 
of  the  statutes «"  &c. 

At  May  term  of  the  court,  the  defendant,  by   attorney, 
moved  to  quash  the  presentment,  which  motion  being  dia 
chained,  the  defieiidant  pleaded  in  abatement; 

1 .  That  one  Jacob  I>ecker,  who  was  empannelled  as  » 
grand  juror  at  the  March  term  of  the  court  for  the  corpcra- 
tion,  &c.  for  the  space  of  three  months  next  ensuing  bis 
said  appointment,  and  during  which  time,  to  wit,  at  the  April 
term  of  said  court,  5iaid  presentment  purports  to  be  found, 
was  neither  a  freeholder  in  the  state,  nor  a  householder  of 

« 

\he  state  and  corporation,  at  the  time  of  his  appointryient,  or 
at  the  time  of  finding  the  presentment;  and  said  Decker  was, 
at  the  April  term  of  the  court,  excused  or  discharged  from 
further  attendance  as  a  juror^  and  another  individual  was- 
elected  in  his  stead,  &c. 

2.  'I'hat  the  presentment  had  not  been  found  by  the  grand 
jury  upon  their  own  knowledge,  but  upon  the  information  of 
a  certain  William  D.  Hicks,  who  was  sent  for,  and  caused 
to  go  before  the  grand  jury  to  give  evidence,  &c.;  and  that 
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Hicks  was  not  sworn  before  the  court  to  give  evidence  to  the      **'»■ 
jury,  previous  to  his  being  examined  and  giving  testimony    The  suie. 
against  the  defendant,  &c. 

The  attorney  for  the  corporation  demurred  to  the  first  plea, 
and  replied  to  the  second,  and  issues  were  joined  accord- 
ingly. 

The  court  sustained  the  demurrer;  and  a  jury  was  empan- 
nelled  to  try  the  issue  of  fact  upon  the  second  plea,  to  whom 
testimony  was  submitted  in  substance,  that  when  the  witness 
was  sworn,  the  mayor  and  aldermen  were  not  upon  the  bench, 
but  court  had  not  adjourned;  that  two  of  the  aldermen  were 
in  the  court  house,  when  the  clerk  swore  the  witness,  and 
the  mayor  was  standing  at  the  door.  Upon  which  testimony 
the  court  charged  the  jury,  that  the  court  was  composed  of 
the  mayor  J  two  aldermen^  and  the  constable]  and  if  the  wit- 
ness was  sworn  when  any  one  of  its  members  was  present, 
it  would  be  a  swearing  of  the  witness  in  the  presence  of  the 
court.  The  jury  found,  that  "the  witness  in  said  second 
plea  specified  was  sworn  before  the  court." 

The  defendant  moved  for  a  new  trial  of  this  issue,  which 
being  refused,  he  pleaded  not  guilty,  and  being  put  upon  his 
trial  was  convicted.  The  evidence  submitted  to  the  jury 
upon  the  general  issue  is  not  set  out  in  the  record.  The  de- 
fendant moved  for  a  new  trial,  which  was  refused,  whereupon 
he  tendered  his  bill  of  exceptions,  in  which  the  case  is  stated 
as  above,  and  exception  is  taken  to  the  several  opinions  of 
the  court.  I.  In  refusing  to  quash  the  presentment.  2.  In 
sustaining  the  demurrer  to  the  plea.  3.  In  charging  the  jury 
upon  the  trial  of  the  issue  on  the  second  plea.  4.  In  over- 
ruling the  several  motions  for  a  new  trial. 

No  counsel  appearing  for  the  plaintiflT  in  error,  the  Attor- i>«cemb«r  is. 
ney  General  submitted,  on   behalf  the  state,  the   following 
brief — 

1.  It  is  always  discretionary  with  the  court  whether  they 
will  quash  an  indictment  or  presentment;  and  it  cannot  be  as^ 
signed  for  error,  that  they  refused  to  do  it.  1.  Chitty's  C. 
L.  299  to  304. 

2.  The  panel  was  not  void  because  one  incompetent  juror 
was  placed  on  it.     The  court  could  remedy  the  error  by  sub- 

25 
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Jettou       stituting another.    As  to  the  1st  proposition,  1  Chilly's  C,  L. 
The  state.    309;  83  to  the  2d  Acts  of  1837,  c  53,  §  4;  c  69,  §  2;  1779, 
c  6,  §  4. 

3.  It  is  not  necessary  to  keep  any  record  of  the  swearing 
of  a  witness  sent  to  the  grand  jury.  It  is  sufficient  that  they 
be  sworn.  Perhaps  it  is  not  necessary  that  they  be  sworn  in 
open  court.  See  United  Stales  vs.  CooUdge^  2  Gallison, 
384;  6  Yerger,  364.  It  is  certainly  unnecessary  to  swear 
them  before  the  court.  If  the  court  be  open  it  is  enough. 
State  vs.  Cain  ^  Price^  1  Hawk.  352.  N.  C.  Act  of  1797, 
c2,  §  3;  Ry.  &  M.  C.  C.  R.  401.  See  the  mode  of 
swearing  witnesses  sent  before  the  grand  jury  in  the  King's 
Bench,  1  Gude's  Prac.  84. 

Green,  J.  delivered  the  opinion  of  the  court. 
December  15.  There  is  no  error  in  the  judgment  in  this  case.  The  mo- 
tion to  quash  the  presentment  was  properly  overruled.  It 
does  not  appear  in  the  record,  upon  what  grounds  this  motion 
was  made,  but  we  perceive  no  defect  in  the  presentment 
wherefore  it  should  be  quashed. 

The  plea  that  Decker,  a  grand  juror,  was  not  a  qualified 
juror,  and  was  discharged,  and  another  appointed  and  sworn 
in  his  place,  is  not  a  good  defence,,  aqd  the  demurrer  to  it 
was  properly  sustained.  The  panel  being  incomplete,  by 
reason  of  the  want  of  qualification  of  one  of  the  number, 
the  court  had  a  right  to  order  another  to  be  summoned. 
When  the  defendant  was  presented.  Decker  was  not  one  of 
the  jurors. 

The  second  plei,  that  the  witness  on  whose  evidence  the 
presentment  was  made,  was  not  sworn  before  the  court,  is 
replied  to  and  the  jury  found  a  verdict,  that  he  was  sworn 
before  the  court.  There  was  error  in  the  court  in  saying  that 
the  clerk  and  constable  constitute  members  of  the  court,  and 
that  if  the  witness  was  sworn  before  either,  be  was  sworn 
before  the  court.  But  we  think  that  if  he  was  sworn  while 
the  court  was  open,  although  the  mayor  and  aldermen  were 
not  on  the  bench,  or  immediately  before  the  witness,  the 
swearing  was  sufficient. 

A9  the  evidence  i3  clear,  that  the  court  was  open  when 
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the  witness  was  sworn,  the  erroneous  statement  of  the  court,       ^^^^^ 

above  referred  to,  was  not  material.     Indeed,  the  issue  upon    The  state. 

the  plea,  that  the  witness  was  not  sworn  before  the  court, 

was  immateria],  and  may  be  disregarded.     Upon  the  merits 

of  the  case  no  question  is  made. 

Let  the  judgniient  be  affirmed. 


Goodman  vs.  The  State. 

Constitutional  Law.  Practice — continuance.  Where  a  defeiidaot  in  a 
mminal  case,  offers  a  sufficient  affidavit  for  a  continuance,  stating  the  facts^ 
to  which  the  absent  witnesses  ere  expected  to  testify,  it  is  error  to  refuse  s 
rontinuance,  even  though  the  prosecuting  attorney  offers  to  admit,  not  simply 
that  the  witness  would  testify  to  the  facts  stated,  but  also,  the  truth  of  the 
facts  stated :  for  the  defendant  has  the  constKutionairright,  to  have  the  wit- 
nesses personally  present  at  the  trial.    Art.  1,  §  9. 

Practice.  Continuance.  Where  the  circuit  court  refuses  a  continuance  for 
the  insufficiency  of  the  reasons  stated  in  the  affidavit,  the  court  of  errors  would 
be  extremely  cautious  and  circumspect  in  controlling  its  discretion,  though 
they  entertained  a  clear  opinion  that  the  reasons  were  sufficient. 

The  plaintiff  in  error  and  another  were  indicted  in  the  cir- 
cuit court  of  Hickman,  at  July  term,  1838,  for  open  and 
notorious  lewdness.  A  capias  was  issued  for  the  defendants, 
and  being  in  custody  thereupon,  they  were  put  to  ilie  bar  for 
trial,  on  the  11th  of  July,  before  his  Honor  Judge  Dilla- 
HUNTT.  The  plaintiff  in  error  moved,  upon  affidavit,  for  a 
contiouance  of  his  cause.  The  affidavit  stated  the  names  of 
the  witnesses  who  were  absent,  the  reasons  for  their  absence, 
and  what  he  expected  to  prove  by  each.  The  attorney  gen- 
eral, Thomas,  agreed  that  the  affidavit  might  be  read  as  evi- 
dence; and  his  Honor  thereupon  ordered  the  jury  to  be  sworn 
and  the  cause  to  be  tried.  The  jury  found  the  defendant 
guilty  and  assessed  a  fine  against  him  of  one  hundred  dollars. 
He  moved  for  a  new  trial,  which  was  refused,  tnd  the  court 
pronounced  judgment  of  imprisonment  in  the  common  jail  of 
Hickman,  for  four  months,  and  that  the  state  recover  the 
fine,  &c.  A  bill  of  exceptions  was  tendered  in  which  the 
evidence  was  set  out,  as  also  a  copy  of  the  affidavit  for  the 
continuance,  and  the  defendant  appealed  in  error. 
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Goodmao  jj  jg  unnecessary  lo  detail  the  facts  of  the  case,  or  those 
The  State,  stated  in  the  affidavit,  with  respect  to  which  latter,  it  is 
enough  to  say  that  they  were  considered  by  the  court  to  pre- 
sent a  sufficient  ground  for  a  continuance;  and  the  only  ques- 
tion was — whether,  where  that  is  the  case,  the  court  can  re- 
fuse a  continuance  because  the  prosecuting  attorney  admits 
the  facts  stated  in  the  affidavit? 

Dew,  for  the  plaintiff  in  error,  insisted  that  the  court  has 
no  such  power.  He  said  that  the  rule  laid  down  in  Ham- 
monds  vs.  Kemer  Sf  fVife,  3  Haywood,  145,  that  it  is  not 
error  to  refuse  a  continuance  where^  the  evidence  wanted  is 
admitted  by  the  adverse  party,  is  not  applicable  to  criminal 
cases,  which  distinction  he  said  was  sustained  by  this  court  b 
Rhea  vs.  The  StaUy  10  Yerger,  258. 
December  14.       The  Attorney  General  for  the  state. 

Cahal,  in  reply,  cited  the  constitution  of  Tennessee, 
art.  1,  §  9,  and  contended,  that  it  was  a  violation  of  the 
right  of  the  accused  in  criminal  cases,  '^to  meet  the  wit- 
nesses face  to  face,"  to  force  him  to  a  trial  in  the  absence  of 
his  witnesses.  He  said  that  the  right  being  absolute^  the 
party  could  not  be  deprived  of  the  enjoyment  of  it  but  by 
his  own  laches;  that  if  the  defendant  cleared  himself  of  the 
just  imputation  of  neglect  in  the  use  of  the  lawful  means  to 
obtain  the  witnesses,  the  court  could  not  say  that  there  was 
any  equivalent  for  this  absolute  right,  which,  if  be  had  ex- 
tended to  him,  would  equally  maintain  bis  security;  that  to 
have  an  admission  on  behalf  of  the  state  of  the  facts  which 
he  expected  to  prove  by  his  witnesses,  was  not  ^Ho  meet  the 
witnesses  face  to  face,"  nor  equivalent  to  it;  and  if  it  were 
equivalent,  it  is  not  the  right  itself,  and  to  assume  to  substi- 
tute equivalents,  is  to  attempt  to  defeat  what  is  absolute  and 
indefeasible. 

B.EESE,  J.  delivered  the  opinion  of  the  court. 
December  15.  We  deem  none  of  the  errors  in  this  case  assigned  upon  the 
record,  or  in  argument,  as  meriting  discussion,  except  the 
refusal  of  the  circuit  court  to  continue  the  cause  upon  the 
grounds  stated  in  the  affidavit  of  the  defendant;  and  with  res- 
pect to  that,  the  only  proper  inquiry  for  us  is,  whether  those 
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grounds  are  sufficiently  material  to  constitute  good  cause  for     ^'^otiiuan 
the  postponement  of  the  trial?  The  siat«. 

To  respond  correctly  to  this  inquiry,  it  is  our  duty  to  limit 
our  view  of  the  case  to  the  character  of  the  offence  charged 
in  the  indictment,  and  to  the  aspect  of  the  defensive  grounds 
set  forth  in  the  affidavit,  as  bearing  upon  that  offence;  and 
we  are  not  at  liberty  to  look  into  the  proof  upon  the  trial  as 
exhibited  in  the  bill  of  exceptions.  Considering  the  question 
in  this  view,  we  are  of  opinion  that  the  affidavit  did  contain 
sufficient  grounds  for  the  continuance  of  the  cause.  But  as 
was  said  by  us,  in  the  case  of  Gray  vs.  The  Slate^  10  Yer., 
we  regard  the  supervisory  control  of  this  court,  over  the 
legal  discretion  of  the  circuit  courts  in  the  application  and 
enforcement  of  their  rules  for  the  conduct  of  causes  before 
them,  as  of  very  delicate  character,  exacting  from  us,  the 
utmost  caution  and  circumspection,  and  to  be  exerted  neither 
frequently,  nor  upon  slight  grounds.  If,  therefore,  the  cir- 
cuit court  had  merely  refused  to  continue  the  cause  upon  the 
ground  of  the  insufficiency  of  the  affidavit,  we  should  have 
hesitated  long  before  we  would,  for  that  reason,  have  reversed 
the  judgment.  But  the  record  manifests  that  the  circuit 
court  thought  as  we  do,  that  the  affidavit  was  sufficient,  and 
refused  to  continue  the  cause,  because  the  attorney  general 
offered  tc  admit,  not  that  the  facts  stated  in  the  affidavit  were 
true,  but  that  the  witnesses  there  mentioned,  would,  if  pre- 
sent, testify  as  stated  by  the  defendant. 

In  the  case  referred  to  in  10  Yerger,  we  say,  that  the 
practical  operation  of  such  an  arrangement  upon  the  rights 
and  the  fate  of  the  defendant  must  often,  if  not  always,  be 
perfectly  illusory.  We  now  go  further  than  the  intimation 
contained  in  that  case,  and  say,  that  when  the  admission  of 
the  counsel  for  the  state,  is  not  merely  that  the  wit- 
nesses would  testify  as  stated,  hut  that  the  facts  are  true  as 
set  forth  in  the  affidavit,  such  admission  should  not  pre- 
clude the  defendant,  in  a  criminal  case,  from  his  constitu- 
tional right  of  having  the  witnesses  personally  present  at  the 
trial. 

It  were  needless  to  urge  upon  practical   and  enlightened 
minds,  the  difference,  in  point  of  legitimate  effect,  between 
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Goodman  jjjg  personal  presence  of  candid  and  respectable  witnesses. 
The  State,  who  testify  to  facts  in  their  detail,  ramification  and  bearing, 
and  the  general  admission  of  these  by  an  attorney  general, 
little  impressing,  perhaps,  the  minds  of  the  jury,  and  con- 
stituting, as  to  its  extent  and  bearing,  a  fruitful  source  of 
difficulty  and  dispute. 

It  were  needless  to  urge  how  such'a  practice  would  tempt 
the  unfortunate  defendant,  if  he  must  forego  the  advantage 
of  the  personal  attendance  of  his  witnesses,  to  seek  an  undue 
equivalent,  by  amplifying,  at  the  hazard  of  perjury,  the 
statement  in  his  affidavit^  so  as  to  obtain  the  broadest  possible 
admission  from  the  state.  In  every  view,  therefore,  as  it 
regards  the  rights  of  the  defendant,  and  the  safe,  equal  and 
pure  administration  of  justice,  the  practice  referred  to  is  im- 
proper and  erroneous. 

Let  the  judgment  be  reversed  and  a  new  trial  be  granted. 
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Craighead   vs.   The   State  I5ank. 

WiTJiESS.  Ctmtpetency — Bail.  Prosecution  surety  or  bail  may  be  made  u 
competent  witness  for  the  party  for  whom  he  staDds  bound,  by  releasint^  him 
of  record  and  substituting  another  in  his  stead. 

Constitutional  La¥V'.  Release  qf  bail.  It  is  not  a  violation  of  (he  obliga- 
tion of  contracts  to  release  prosecution  surety  or  bail,  and  substitute  another 
iostead  of  the  first — there  being  no  contract  on  part  of  him  fjr  whose  indem- 
nity the  surety  was  taken. 

Sabie.  Bank  of  the  State.  The  charter  of  the  late  Bank  of  Tennessee,  it 
Menu,  was  constitutional,  according  to  BrtMCoe  vs.  The  Bank  of  the  Com- 
mmtoealth  of  Kentucky.     II  Peters,  257. 

Evidence.  Admission.  On  presenting  his  account  to  a  defendant,  if  he  admit 
the  correctness  of  the  charges,  but  say  he  believed  he  owed  the  plainti/f  no- 
thing, and  had  paid  him  all  he  ever  owed  him,  yet  give  no  reason  for  bis  belief, 
and  show  nothing  in  support  of  it,  the  whole  must  be  left  to  the  jur}-,  who 
may  reject  the  explanation,  and  give  their  verdict  on  the  admission. 

Same.  Expressio  unitts.  &c.  Claimiug  a  credit  as  to  one  item  of  an  account, 
and  remaining  silent  as  to  the  rest,  is  a  strong  circumstantial  proof  of  the  cor- 
rectness of  the  rest. 

Debt.  Extinguishment.  Taking  a  bill  single  in  consideration  of  a  simple 
contract  demand  extinguishes  it,  and  uo  action  can  be  maintained  founded 
upon  the  consideration. 

PRoaosflORY  Note.  The  word  note^  or  phrase  promissory  note,  in  a  bill  of  ex- 
ceptions, will  be  presumed,  without  more,  to  mean  a  security  not  under  seal. 

The  plaintiff  in  error  having  been  a  customer  of  the 
Bank  of  the  State  of  Tennessee,  his  account  remained  open 
and  unsettled  from  its  commencement,  about  the  27th  of  No- 
vember, 1824,  till  the  18th  of  July,  1829,  the  day  of  the 
last  entry  therein.  When  Nicholas  Hobson  became  cashier 
of  the  Bank,  in  January,  1830,  finding  the  account  in  this 
condition,  he  stated  it  from  what  appeared  on  the  Bank 
books,  and  from  the  notes  and  checks  of  the  plaintiff  iti  er- 
ror, which  he  found  in  the  Bank.  According  to  the  custom 
of  the  Bank,  in  making  out  said  account,  he  treated  Craig- 
head's prior  notes  as  checks,  and  charged  him  with  tbe  dis- 
count upon  each  successive  note  given  to  the  Bank  for  loans, 
considering  that  said  account  had  not  been  paid  by  him  at  the 
time  of  giving  the  notes.  After  be  had  thus  made  out  the  ac- 
count, he  cancelled  the  notes  by  impressing  upon  them  tbe  mark 
denoting  payment  being  the  letter  P  cut  through  them.  Tbe 
book  was  then  put  into  tbe  bauds  of  Craighead,  who,  after 
keeping  it  several  days,  called  at  the  Bank  and  demanded  a 
credit  for  one  Richmond's  note,  to  which,  upon  examination 
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Craighead  j^g  y,^^  found  entitled,  and  it  was  allowed.  The  account  as 
The  Bani.  first  Stated  exhibited  a  balance  in  favor  of  the  Bank  of  $404. 
22  cents,  which,  after  allowing  him  Richmond's  note,  was 
reduced  to  $104  22  cents.  In  endeavoring  to  effect  a  set- 
tlement with  him,  Craighead  never  admitted  to  the  officers  that 
he  owed  the  Bank  any  thing;  on  the  contrary,  he  seemed  to 
think  he  had  paid  up  all  he  had  ever  owed,  but  did  not  explain 
how  to  their  satisfaction.  His  account  was  therefore  placed 
in  the  bands  of  the  Bank  Attorneys,  Anderson  and  Clark, 
with  the  latter  of  whom,  on  his  presenting  the  account  for 
settlement,  Craighead  examined  it  item  by  item.  Upon  going 
into  the  examination,  he  said  he  did  not  believe  he  owed  the 
Bank  any  thing,  and  if  he  could  be  convinced  he  did,  he  was 
wiUing  to  pay  it.  Upon  completing  the  examination,  he  said 
the  items  of  the  account  were  correct,  but  he  did  believe  he 
owed  the  Bank  nothing,  and  that  he  had  paid  it  all  he  ever 
owed  it. 

Refusing,  therefore,  to  pay  the  balance  claimed,  suit  was 
instituted  in  Davidson  county  court  on  the  27th  of  June, 
1831,  Anderson  and  Clark  executing  the  ordinary  bond  for  its 
prosecution.  The  declaration  was  in  indebilatus  cissumpsil  for 
250  dollars  loaned  and  advanced,  paid,  laid  out  and  expended. 
The  defendant  pleaded — non  assumpsit^  non  assumpsit  within 
three  years,  and  actio  non  accrevit  within  three  years;  and 
issues  were  thereupon  joined. 

On  the  trial  in  the  county  court,  at  January  session,  1832, 
the  plaintiff  offered  James  P.  Clark  as  a  witness,  but  it  being 
objected  by  Washington,  attorney  for  the  defendant, 
that  being  surety  for  the  prosecution  of  the  suit,  he  could  not 
be  examined  as  a  witness,  the  court  ordered  his  bond  to  be 
cancelled,  and  a  new  bond  with  other  surety  to  be  substituted, 
and  Mr.  Clark  was  examined,  to  which  the  defendant  ex- 
cepted on  the  ground  that  the  court  had  no  power  to  refuse 
the  first  bond  and  receive  another  without  his  consent.  The 
Bank  had  judgment,  and  the  defendant  appealed  to  the  circuit 
court,  where,  at  January  term,  1833,  the  judgment  of  the 
county  court  was  affirmed.  The  defendant  now  appealed  to 
the  supreme  court,  and,  at  March  term,  1835,  the  judgment 
of  the  circuit  court  was   reversed,    the  court  deciding  the 
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circuit  courl  bad  crroneoiisly   penmtted  the  items  of  the  ac^    CMgliMd 
count,  which  were  within  three  years  next  before  the  com-    Tb«  Bank, 
nteocement  of  the  suit^  to  draw  after  them  and  take  oiit  of  ther 
bar  df  the  slalote  of  limitations  those  items  which  were  ndtr 
within  three  years.     7  Verger,  39d. 

The  cause  was  remanded  to  the  circiiit  court,  where  it  was^ 
tried  again  before  his  Honor  the  late  Judge  Stewaht,  and  a 
jujy  of  Davidson,  lit  November  term,  1835.  Upon  the 
production  of  the  first  witness  by  the  Bank,  the  defendant- 
objected,  that  no  evidence  could  be  received  upon  the  plea  of 
non  assumpritj  because  it  appeared  from  the  act  of  Assembly 
establisfaang  the  ^ank,  that  it  had  been  established  for  the' 
purpose  6f  emitting  bills  of  credit^  and  that  all  its  other  pot^lsrs 
being  subaidiiiry  to  the  main  purpose,  Which  was  contrary  to 
the  constitution  of  the  United  States  add  against  law,  no  valid 
coDtraci  could  be  made  with  such  a  corpohition.  The  court 
admitted  tbci  evidence,  ilnd  tiien  James  P*  Clark  was  offer^ 
ts  i  withess,  to  whoae  competency  ike  defendant  objected, 
that  having  been  surety  for  the  prosecution  of  the  Suit  add 
entered  into  bond  as  such,  he  could  not  be  discbai^ed  from 
liability  thereupon,  and  had  ndt  been,  b^ciidse  the  order  of  ih4 
county  court  above  recited,  which  assumed  to  cancel  his 
bond  and  substitute  another  in  ita  stead,  was  a  nullity.  But 
the  court  overruled  the  objectidn,  and  the  witness  gave  testi- 
mony; and  bjr  him,  and  Hobsoii,  and  l^erryhill,  who  had  been 
a  clerk  in  theAank,  the  facts  above  stated  having  beefn  ptoved 
aad  submitted  to  the  jury,  the  defendant  requested  the  court, 
among  other  things,  to  charge  them^— 

That  it  required  a  tnatter  of  account  to  support  the  declar- 
ation; that  the  notes  mentioned  in  the  account  filed  were'  mat*- 
ters  of  special  contract,  and  not  matters  of  account^  that' 
the  suit  was  not  founded  upon  the  notes  or  dther  of  them;  and 
that  a  matter  of  special  contract  could  not  be  converted  by 
t)ne  party  into  a  cnatter  of  account,  merely  by  stating  it  as  an 
account. 

But  the  court  charged  the  jury,  that  a  note  was  a  matter  of 
special  contraet,  and  so  Idng  as  it  was  in  existence,  it  must 
be  sued  upon  and  the  ooosideratiod  of  the  note  could  not  be^ 
sued  upon  as   matter  of  account;  but  if  there  was  an  agrees 
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CraiifheMf  ment,  that  the  note  should  be  delivered  up  and  canceled,  ancf 
The  Bank,  in  consideration  of  the  delivery  up  and  cancelation  of  the 
note,  the  maker  promises  to  pay  the  amount  of  the  note,  that 
promise  would  be  matter  of  account,  and  would  support  the 
declaration  in  this  case;  that  if,  from  the  evidence,  the  jury 
presumed,  as  they  might  do,  that  there  had  been  an  agreement 
that  the  last  note  contained  in  said  account,  should  be  deliv* 
eredup  and  canceled,  and  that  it  was  delivered  up  und  can-" 
celed,  and  that  the  defendant  promised,  in  consideration 
thereof,  that  he  would  pay  the  amount  of  said  note,  then  they 
could  find  a  verdict  for  the  amount  of  said  note,  against  the' 
defendant,  and  also  for  such  items  of  discount  in  said  account 
as  were  within  three  years  before  the  commencement  of  the 
suit. 

The  jury  found  a  verdict  for  the  plaintiff  for  $104  2^ 
cents,  and  they  had  judgment  therefor  and  12i^  per  ceni. 
interest  from  the  20ih  of  January,  1832,  the  time  the  judg- 
ment was  rendered  in  the  county  court.  The  defendant 
moved  for  a  new  trial  which  the  court  refused  to  grant,  and 
be  thereupon  filed  his  bill  of  exceptions,  from  which  the 
above  statement  is  extracted,  and  appealed  in  error. 

Washimoton,  for  tlie  plaintiff  in  error  said — ^upon  exam- 
ination of  the  document,  called  an  account,  it  will  be  found, 
that  the  only  items  of  charge  contained  in  it,  against  Craighead, 
which  are  within  three  years  before  the  commencement  of  the 
suit,  are  all  notes;  the  first  bearing  date  on  the  17th  of  July, 
1828,  for  84  dollars;  the  next  bearing  date  on  the  19th  of 
October,  1828,  for  76  dollars;  the  next  bearing  date  the  17tb 
of  January,  1829,  for  69  dollars;  the  next  bearing  date  on 
the  18th  of  April,  1829,  for  63  dollars;  and  the  last  bearing 
date  on  the  I8ih  of  July,  1829,  for  57  dollars. 

It  will  be  further  found,  from  an  examination  of  that  side  of 
the  account  wherein  the  Bank  debits  itself,  thai  each  of  the 
above  mentioned  notes,  is  a  renewal  of  the  one  immediately 
preceeding  it;  and  that  the  difference  in  amount,  results  from 
the  calls  made  at  each  successive  renewal,  and  also,  that  thi^ 
difference  constituting  the  call,  was  invariably  paid  by  Craig- 
head. It  will  also  appear,  that  upon  such  renewal,  instead  of 
crediting   Craighead  with  the  exact  amount  of  the  renewed 
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«ote,  be  was  merely  credited  with  the   proceeds,  miDus  the    ■Craigh«»d 

disCOUOt.  The  Bank. 

Therefore,  when  this  suit  was  commenced,  there  was  no 
subsisting  note,  or  other  charge,  against  Craighead,  but  the 
said  last  note  of  57  dollars;  and,  if  Craighead  paid  the  dis- 
count upon  that,  there  was  only  due  56  dollars  13  cents. 

Giving  the  testimony  of  Clark  all  the  favor  that  it  can  pos- 
fiibly  have,  and  still  it  will  produce  no  effect.  The  admission 
of  Craighead,  of  which  he  speaks,  merely  establishes  the 
account;  for  it  relates  to  nothing  else.  And,  the  account, 
upon  its  face,  exhibits  the  result  above  stated,  from  which, 
4here  is  no  escape. 

The  plaintiff  in  therefore,  error  relies  upon  the  following 
grounds: — 

1.  This  is  an  action  of  assumpsit ^  upon  the  common  counts; 
and  cannot  be  maintained,  becanse  it  should  have  been  brought 
upon  said  last  mentioned  note  of  57  dollars. 

2.  The  jury  found  against  Craighead,  for  the  amount  of 
the  note  of  84  dollars,  being  the  one  dated  on  the  19th  o^ 
July,  1828,  and  interest;  that  being  the  first  note  executed 
within  three  years  before  the  commencement  of  the  suit. 
That  note  was  extinguished  by  payment,  when  the  next  suc- 
ceeding one  was  given;  and  all  the  other  notes,  were  extin- 
guished in  like  manner,  in  succession,  down  to  the  last  one  of 
57  dollars. 

3.  The  note  of  57  dollars,  had  the  bank  mark  which  indi- 
cated payment  upon  it,  put  there  by  the  officer  of  the  Bank, 
which  was  a  cancelment  by  the  holder.     No  suit,  therefore, 

could  be  maintained  upon  it  at  all.  , 

4.  The  circuit  Junge  charged  the  jury,  that  no  suit  could 
be  maintained,  where  there  was  a  note,  except  upon  the  note: 
but  that,  a  suit  might  be  maintained  upon  the  consideration  of 
a  note,  which  had  been  destroyed  by  the  holder;  provided, 
it  had  been  agreed  between  the  bolder  and  maker,  that  if  the 
latter  would  destroy  it,  the  former  would  pay  the  considera- 
tion; and  thai  they,  the  jury,  were  authorized  to  presume 
sQch  an  agreement. 

In  this  case,  there  was  not  a  particle  of  proof  relating  to 
any  such  agreement;  and  therefore,  the  charge  of  the  court 
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Cn%heMi    ms,  in  effect,  dwt  the  jury  mi^t  gpieat  M  «]  case,  without 

tIm  Bmok.    evidlence. 

Besides,  to  recover  upon  such  ao  agreeroent,  would  require 
e  epecial  declaration,  founded  upon  it.  Here  there  is  nothing 
but  the  common  counts,  for  money  lent,  and  money  paid,  laid 
put  and  expended. 

MkijOs,  for  the  Bank,  argued  that  from  the  fact  that  Craig- 
head had  kept  the  account  several  days  and  then  returned  |l 
and  claimed  a  specific  credit,  the  jury  might  lawfully  infert 
not  only  that  the  rest  of  the  account  was  just,  but  also,  aa 
acquiescence  on  part  of  plaintiff  in  error,  in  the  mode  of  stating; 
the  account,  equivalent  to  an  agreement  that  the  notes  shouldl 
)»e  cancelled,  and  tp  a  promise  to  pay  the  balance  as  matter 
of  account  upon  the  original  consideration. 

2.  Th^t  the  securities  executed  by  the  phuntiff  in  error 
for  loans  were  denominated,  throughout  the  record*  ^^ootest" 
fmd  if  taken  in  their  technical  sense,  they  were  not  under  seal, 
fod  therefore  did  not  ei^tinguish  the  implied  undertaking  to 
repay  the  money  kaned,  for  which,  of  course,  indAbalm 
fifmrnprit  would  lie.    Tomlin's  L^w  Die.  Debt,  III. 


I>«c«ailMir  16. 


TofttET,  J.  delivered  the  opiqion  of  the  court. 

The  first  cause  of  erroir  assigned  ip  this  case  is,  that  James 
1^.  Clark,  who  ^as  original  surely  for  the  prosecution  of  tlM 
suit,  was  discharged  by  the  court,  and  other  surety  taken  ib 
Ws  stead,  and  he  permitted  to  be  examined  as  a  witness. 

It  is  said  that  the  court  had  not  power  to  release  him  from 
his  liability  incurred  as  surety  for  costs,  and  tha(  he  wie 
therefore  interested  in  the  event  of  the  suit  and  ap  iBpomper 
tent  witness. 

We  do  not  think  so.  Surety  for  the  prosecution  of  8wit% 
appeals,  and  bail,  are  taken  by  the  oflkeis  of  court  under  the 
provisions  of  the  law,  and  it  has  always  been  the  practice  m 
this  stale,  upon  a  proper  case  made  out,  to  substitute  oik^r 
soeoritj  in  Ibe  ^ce  of  the  original;  and,  this  being  dene 
under  cbe  inspection  of  the  court,  no  harm  can  be  done  let 
the  person,  for  whose  use  (he  surety  was  giveui  as  the  ooent 
UriU  be  careful  to  take  none  but  what  is  amply  suiBeieni  tq 
secure  the  end  designed. 
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The  Mercise  pf  this  power  is  not  a  violation  of  (he  obli-  ^'<«ir^<^ 
gition  of  contracts  under  the  provision  of  the  constitution  of  The  Dank. 
the  Uiijted  States  and  the  State  of  Tennessee.  For  there 
is  no  contract  on  the  part  of  the  person  intended  to  be  bene- 
fited by  taking  the  surety.  The  law  takes  the  surety  to  pro*- 
tect  him  from  loss,  and  he  has  no  right  to  ask  more^  at  the 
laods  of  the  court,  than  that  this  shall  be  done;  be  has  ac* 
quired  no  right  by  a  contract  to  hold  any  particular  person 
liable,  provided  the  court  will  substitute  another,  who  can 
equally  protect  him,  from  loss. 

This  question  has  been  thus  adjudicated  in  England,  and 
all  the  states  of  the  union,  where  it  seems  to  have  been  made; 
at  leasl  we  have  not  been  able  to  find  an  authority  to  the  con- 
trary. In  England,  whep  the  testimony  of  bail  is  necessary, 
the  party  on  application  to  the  court,  may  substitute  other  in 
his  pkce.  CoUett  vs.  JmnUy  R.  T.  Hardwioke,  ISS;  iPiea- 
hf  vs.  Fon  EhK.  I  Espioaase's  Cases,  604;  Tidds  Pne. 
364;  1  Starkie,  120,  ISS,  6. 

la  North  Carolina,  sureties  for  appeab  have  been  released, 
in  order  to  become  witnesses,  and  others  substituted  in  their 
slead.  %  Hay.  337;  ^  Hawks,  336.  The  same  tUng  has 
been  done  in  Pennsylvania,  3  Serg.  &  Rawlee  Rq).  314; 
and  in  t|us  ease,  t)ie  stipyr^pie  court  of  tb^  IStlate  of  Tepnes- 
aee,  op  a  fomer  bearings  likewise  de^erpniiied  thje  sane  wqr, 
7  Ter.  Rep.  399. 

2.  It  is  said,  thai  the  charter  of  the  bank  of  the  State  of 
Tennessee,  is  void,  because  the  legislature  of  the  State  of 
Tennessee  was  prohibited  by  the  constitution  of  the  United 
States  from  grapting  it. 

This  would  he  a  very  grave  question,  and  worthy  of  all 
considfBration,  bad  it  not  been  already  determined  by  the  su- 
preme court  of  the  United  States  in  favor  of  the  power  in 
the  case  of  Briicoe  vs.  The  Bank  of  the  CammonweaUh^  II 
Peters,  S57.  We  feel  ourselves  bound  by  that  authority;  and 
that  it  would  be  perfectly  useless  for  us  to  deterpnine  other- 
wise, if  such  were  our  opinion,  m  as  nnich  as  the  supreme 
court  of  the  United  States  can  exercise  a  coptro}  oyer  iw 
decisions  upon  questions  of  this  character, 
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Crtijhead        3^  {{  jg  g^y ^  tijjj.  ifae  proof  doeg  not  justify  the  verJict  of 

The  Baiik.    the  jury  in  the  court  below. 

We  have  always  said,  that  we  will  not  scrutinize  testimo- 
ny in  this  court.  The  evidence  of  Clark  shows,  that  when 
he  presented  the  account  to  the  plaintiff  in  error,  he  admit- 
ted that  the  itenis  were  correct,  but  said,  that  he  did  believe 
that  he  owed  the  Bank  nothing,  and  that  he  had  paid  all  he 
ever  owed  it.  This  of  itself  would  be  sufficient  to  sustain 
the  verdict;  for  although,  where  a  man  admits  the  justice  of 
an  account,  but  contends,  that  he  has  paid  it,  all  bis  state- 
ments must  go  to  the  jury;  yet  if  he  can  give  no  reason  for 
his  belief,  nor  show  anything  in  support  of  It,  the  jury  are 
not  bound  to  believe  it,  and  may  give  judgment  on  the  ad- 
mission.— The  evidence  of  Hobson  shows  that  the  plaintiff  in 
error,  having  had  the  account  upon  which  the  suit  is  brought, 
in  his  possession  for  his  revisal,  in  a  few  days  afterwards, 
called  at  the  bank,  and  claimed  and  obtained  a  credit  for  one 
Richmond's  note,  which  had  been  overlooked  by  the  bank, 
in  stating  the  account;  that  he  took  no  further  exceptions 
thereto,  and  did  not  pretend  to  say  that  he  had  been  chaiged 
with  items,  not  justly  due.  This  of  itself  is  a  strong  circum- 
stance against  him. 

Upon  the  whole,  we  cannot  hesitate  in  saying,  that  there 
was  testimony  upon  which  the  jury  might  act,  and  cannot 
therefore  reverse  upon  this  ground. 

Affirm  the  judgment. 
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WhITESIDV   Vi.    SlNOLETON. 


fouirr.  B»UMdan9s—C9n*tructUn  rf  callt .  Th«  most  ai»lerUl  and  matt 
taincalb  coatrol  those  which  are  less  material  and  less  certain-  JWisjmr  ts 
Pryor,  7  Wheaton,  7.  Hence,  where  a  grant  calls  for  a  certain  mtinber  of 
poles  to  '*a  stake,  cr^snng  tk$Tivr,"  the  line  most  cross  the  rirer*  thoogh  th« 
dittsace  terminates  before  reaching  it. 

Same.  Pr9ces9io*ing^Surveyor"*  duty-^-estoppel—ASOS,  c  1,  {  21,  eontinud. 
If  a  proprietor  cause  his  land  to  be  processioned  pursaallt  to  the  act  of  1806«' 
be  is  estopped  from  claimkig  otherwise  than  according  to  the  processioning. 
Bat  the  act  does  not  authorise  the  public  surveyor  to  procession  and  re-mark  a 
man's  land  without  his  consent  He  is  only  made  the  agent  to  survej  and 
aiarfc  at  the  request  of  the  owner,  in  reasonable  conformity  with  the  calls  of 
the  grant;  and  if  he  refuse  so  to  make  the  surrey,  the  owner  may  put  a  stop  to 
the  processioning;  and  if  the  surveyor,  notwithstanding  the  owner*s  dissent, 
proceed  to  complete  the  survey,  according  to  his  own  views,  it  is  binding  on 
DO  one. 

SufC.  S^me — aepiietcmee.  QuoBre,  what  acquiescence  in  a  proces siooing  thus 
made  by  a  surveyor,  will  bind  the  proprietor? 

UmTATKXfiB.  Dud  /•umitd  «m  a  vstd  «r  v««d«*2s  dserss  tm  cJlMcsry.  Seven  years 
possession  of  land  under  a  deed,  though  founded  on  a  void  or  voidable  decree 
io  chancerr,  will  perfect  the  title  of  the  possessor. 

The  State  of  North  Carolina,  by  patent,  235,  dated  June 
27,  1793,  granted  to  John  Gray  Blount  and  Thomas  Blount, 
5000  acres  of  laud,  ^^on  both  sides  of  the  two  main  forks  of 
Duck  river — beginning  opposite  to  the  mouth  of  the  War- 
trace  fork,  at  a  black  walnut,  a  plumb-tree  and  a  hickory, — 
also,  a  flat  stone,  set  up  by  the  black  walnut,  marked  6.  B., 
J.  C,  T.  P.,  and  J.  D.;  running  thence  west,  694  poles  to 
a  stake,  crossing  the  river;  thence  east,  894  poles  to  a  stake, 
and  thence  north,  894  poles,  crossing  the  south  fork,  to  the 
beginning." 

The  grantees,  by  deed,  dated  October  19,  1794,  con* 
▼eyed  this  tract,  among  other  lands,  to  David  Allison,  who, 
by  his  deed,  dated  August  1,  1795,  mortgaged  it,  with  other 
lands,  to  Norton  Pryor,  of  Philadelphia,  to  secure  the  pay- 
ment of  his  promissory  note  of  the  same  date,  drawn  in  favor 
of  Pryor  or  order,  at  ninety  days,  for  $21,800.  Allison 
having  died  without  paying  this  debt,  Pryor  filed  his  bill  in 
the  district  court  of  the  United  States  for  the  district  of  West 
Tennessee,  against  Allison's  heirs  and  devisees,  who,  being 
non-residenUy  were  made  parties  by  public<ition;*  and,  at 

*  And  consequently,  the  decree  was  void.    Cooke*s  R.  49.    6  Yer.  473.    2 
Ter.  4S4.     1  Stork.  Ev.  258. 
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Whiteside  October  term,  1801,  a  decree  was  {:lfOnouoced  that  the  de- 
Singieton.  Teodants  should  pay  tlie  money,  by  (he  28th  of  JaDuaiy, 
1801;  otherwise  the  mortgage  should  be  foreclosed,  and  the 
matsball  of  West  Tennessee,  after  sixty  days  notice,  should 
sell  the  land.  It  was  accordingly  sold  by  the  Marshall,  April 
19,  l80Si,  at  auction;  and  Andrew  Jackson  became  the  pur- 
chaser, t¥ho  gave  to  the  Marshall  a  |)6wer  of  attorney,  dated 
June  25,  ^802,  to  convey  to  Jobii  Overton  and  Jenkinf 
Whiteside j  which  was  done  by  deed,  dated  July  13,  1802*. 

Overton  and  Whiteside  caused  the  land  to  be  divided  iolo 
four  lots,  by  running  lines  north  and  South,  east  aiid  west, 
through  tbe  centre  of  the  tract.  The  lot  in  the  north  east 
corner  was  numbered  1,  that  on  the  north  west  c6rner,  2, 
that  in  the  south  west,  3,  and  that  in  the  south  east,  4.  By 
deed  of  partition,  dated  May  1,  1807,  reciting  the  bounda- 
ries as  described  in  the  patent,  they  mutually  bargained,  sold 
and  relinquished  to  each  other,  lots  2  and  4  to  Whiteside, 
and  1  and  3. to  Overton. 

Early  in  18d8,  Overton  applied  t6  Malcoim  Gikhrist,  the 
deputy  surveyor  of  the  second  district,  to  procession  the 
whole  tract,  according  to  the  21st  section  of  the  act  of  I8O69 
cfa.  1.  Gilchrist,  accompanied  by  Overton,  begiur  the  §m^ 
vey;  but  on  rtmning  the  western  boundary,  they  differed  'm 
opinion  as  to  the  place  at  which  that  line  should  terminate. 
Gilchrist^  belieting  himself  bound  to  stop  at  the  end  of  iber 
distance,  894  poles,  called  for  in  the  pitnii  trould  not  ex- 
tend the  line,  as  Overton  insisted  he  should,  more  tbae  e 
mile,  so  as  to  cross  the  river, — ^tbe  grant  calling  for  crossing 
the  river  to  a  stake,  as  tbe  south  west  domer  of  the  tract. 
Tbe  survey  was  therefore  suspended,  and  Gilchrist  aod  Oter- 
ton  went  to  the  principal  surveyor  of  tb^  district  for  his  in* 
strdctioiis.  He  directed  tbe  deputy  to  termiuate  the  line  at 
the  end  of  the  distance  called  for,  without  regard  to  the  call 
for  **cros9ing  the  river. ^^  Overton  expressed  dissatisfactioe 
with  these  instructions,  and  did  not  return  to  superintend  the 
rest  of  the  survey,  which  Gilchrist,  nevertheless,  proceeded 
to  complete,  marking  the  liiies  as  represented  by  the  Uack 
lines  in  the  annexed  diagram.  He  also,  at  tbe  same  time, 
ran   and   marked  tbe  dividing  lines  between   Overton   and 
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Whiteside;  and  made  return  of  his  proceedings  to  the  coun- 
ty register's  office,  where  they  were  registered,  and  also  to 
the  principal  surveyor's  office,  where  they  were  laid  down 
on  the  general  plan  of  the  district,  on  which,  grant  235  is 
represented  as  a  square,  its  western  boundary  as  stopping  be- 
fore it  reached  Duck  river,  and  its  southern  boundary  as 
crossing  the  river  nearly  as  on  the  annexed  diagram. 


Whiteside 

▼. 
Singletoo. 


Twelve  or  eighteen  months  after  this  survey,  and  the  first 
time  after  it,  when  Whiteside  saw  him,  he  directed  Gil- 
christ to  extend  the  western  boundary  of  the  tract,  so  as  to 
cross  the  river,  and  also  its  other  lines,  and  those  of  the  par- 
tition, in  the  manner  represented  by  the  dotted  lines  in  the 
diagram.     It  was  done,  and  these  lines  were  also  marked. 

The  lines  of  the  processioning  survey  include  fully  5000 
acres,  and  the  extended  lines,  a  surplus  of  1800  or  1900 
acres. 

Three  of  the  brothers  of  David  Allison,  for  themselves, 
and  one  of  them  as  administrator  of  Peggy  Allison,  one  of 

27 
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Whiteside    jjjg  sisters,  by  their  deed  of  August  3,  1812,  relinquisbed  to 

Singleton.     Andrew  Jackson,  all  lands  and  other  property  in  Tennessee, 

to  which  they  had  claims  as  heirs  of  David  Allison. 

On  the  15th  of  November,  1824,  Jackson  and  Erwin, 
surviving  partners  of  Kirkman,  Jackson  and  Erwin,  recov- 
lered  a  judgment,  in  the  circuit  court  of  Davidson,  against 
Thomas  Whiteside,  administrator  of  Jenkin  Whiteside  for 
$7,049  23  cents,  besides  costs.  The  plea  of  fully  adminis- 
tered was  found  in  favor  of  the  defendant  in  that  suit;  and 
\he  plaintiffs,  on  the  31st  of  January,  1825,  issued  a  scire 
facias  against  Jenkin  Whiteside's  heirs,  to  subject  his  real 
estate  to  the  satisfaction  of  the  judgment.     At  May  term, 

1826,  judgment  was  rendered  against  the  heirs, — of  which 
judgment  an  execution  came  into  the  hands  of  the  sheriff  of 
Bedford,  which  was  levied  upon  lots  2  and  4  of  the  land  in 
question,  being  Jenkin  Whiteside's  interest  therein.  It  was 
3old  by   the  sheriff  of  Bedford,  on   the  13th  of  January, 

1827,  to  Thomas  Whiteside,  to  whom  the  sheriff  made  hi? 
jleed  therefor,  on  the  10th  of  November,  1828. 

On  the  14th  of  June,  1828,  the  state  of  Tennessee  grant- 
ed to  Robert  and  Clement  Cannon,  698  acres  and  127  poles, 
flesignated  on  the  diagram  by  the  letter  C.  This  grant  was 
founded  on  an  entry  made  on  the  9th  of  April,  1827,  at  one 
cent  per  acre,  pursuant  to  the  act  of  1823,  c  49.  The 
greater  part,  if  not  all  the  residue  of  the  land  south  of  the 
jifack  lines,  was  appropriated  by  Newton  Cannon. 

Jenkin  Whiteside,  in  his  life  time,  and  his  heirs,  after  bis 
death,  had  possession  of  the  locus  in  quo^  south  of  the  pro- 
cessioning southern  boundary,  from  the  spring  of  1813  until 
the  fall  of  1827,  when  Dolly  Singleton  obtained  possession 
thereof,  claiming  under  Robert  Cannon,  which  possession  she 
held  till  the  9th  of  May,  1829,  when  this  action  of  eject- 
ment was  commenced  against  her  in  the  circuit  court  of  Bed- 
ford. The  plaintiffs  declared  upon  a  demise  in  the  name  of 
Thomas  Whiteside,  and  also  upon  a  demise  in  the  name  of 
ihe  heirs  of  Jenkin  Whiteside.  At  June  term,  1829,  New- 
ton and  Robert  Cannon  were  admitted  co-defendants  with 
Singleton,  and  all  the  defendants  entered  into  the  commpi^ 
fulp,  and  pleaded  not  guilty. 
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At  December  terra,  1830,  the  cause  was  submitted  to  si  Whitwide 
jury,  who  found  a  verdict  for  the  plaintiffs,  and  they  had  singieioa. 
judgment.  The  defendants  appealed  to  the  supreme  courts 
by  whom,  at  March  term,  1833,  the  judgment  of  the  circuit 
court  was  reversed,  and  the  cause  remanded  for  a  new  trial. 
It  was  tried  at  August  term,  1 836,  before  his  Honor  Judge 
DiLLAHUMTir,  of  the  8th  circuit,  sitting  Instead  of  his 
Honor  Judge  Anders6n,  of  the  6th  circuit,  and  a  jury  of 
Bedford  county.  ^ 

The  evidence  submitted  to  them  was  that  of  which  the 
above  statement  is  an  abstract,  except  the  mortgage  from 
Allison  to  Pryor,  and  the  decree  of  foreclosure  pronounced 
thereon,  and  that  part  of  Gilchrist's  deposition  which  details 
Overton's  refusal  to  acquiesce  in  the  processioning,  which 
were  offered  by  the  plaintiffs,  but  rejected  by  the  court. 

His  Honor  charged  the  jury  substantially — 

That  the  conveyance  from  some  of  Allison's  heirs  operat- 
ed to  transfer  their  interest  and  no  more,  and  would  not  ena- 
ble the  plaintiffs,  if  they  claimed  under  it,  to  recover  the 
whole  tract.  That  the  marshall's  deed  passed  no  title  to 
Overton  and  Whiteside,  unless  shown  to  be  founded  on  H 
judgment  or  decree.  Nevertheless  the  power  from  Jackson 
to  the  marshall  would  authorise  him  to  convey  to  Overtoh 
and  Whiteside  whatever  interest  Jackson  had  in  the  land  un- 
der such  judgment  or  decree.  That  the  sheriff's  deed  to 
Thomas  Whiteside  conveyed  to  him  all  the  interest  of  the 
heirs  of  Jenkin  Whiteside. 

That  the  processioning,  made  by  a  lawful  surveyor,  at  the 
instance  and  request  of  the  claimants,  was  binding  on  them} 
and  if  M.  Gilchrist  was  a  lawful  surveyor,  the  processioning 
made  by  him  in  1808,  was  binding  on  Overton  and  White^ 
side,  and  those  claiming  under  them,  and  estopped  them  from 
claiming  any  lands,  south  of  the  southern  boundary  of  th^ 
processioning  survey,  which  was  to  be  regarded  as  fixing  the 
southern  boundary  of  grant,  235. 

That  it  was  not  competent  for  the  claimants,  after  such 
processioning,  to  alter  or  change  it,  by  extending  the  lines 
across  Duck  river  or  otherwise. 

That  a  surveyor,  being  a  public  officer,  will  be  presumed 
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Whiteside  j^  jg^^  ^Q  Jq  j)|g  jQiyj  jnd,  if  of  his  own  accord,  and  witb- 
Siflgletoii.  out  the  request  of  the  claimants,  he  run  land  out,  and  make 
his  return,  and  it  is  regist,ered,  according  to  the  2ist  section 
of  the  act  of  1806,  c  1,  it  would  conclude  the  claimants, 
their  heirs  and  assigns;  and,  in  this  case,  would  estop  Over- 
ton and  Whiteside  from  claiming  lands  beyond  the  lines  so 
established. 

The  plaintiff  asked  the  court  to  charge  the  jury,  that  the 
grant  to  the  Blounts  should  have  been  so  surveyed,  as  that 
the  western  boundary  should  extend  across  the  river,  and  that 
the  grant,  on  its  face,  uninfluenced  by  the  processioning 
would  hold  the  land  so  surveyed.  That  if  the  lessors  of  the 
plaintiff  and  their  ancestor  had  held  seven  years  undisturbed 
possession,  under  deeds  purporting  to  convey  the  fee,  such 
possession  perfected  the  claim  to  the  iand  which  was  covered 
by  the  grant,  and  vested  them  with  a  legal  title,  notwithstand- 
ing they  had  been  unable  to  show  a  regular  chain  of  convey- 
ances from  the  grantees  to  themselves.  That  it  was  compe- 
tent for  Whiteside  to  disclaim  the  processioning  made  by 
Gilchrist,  and  the  boundaries  thereby  made,  and  hold  ac- 
cording to  the  natural  objects  called  for  jn  the  grant.  That 
he  had  a  right  to  re-mark  his  boundaries  in  reasonable  confor- 
mity with  the  calls  of  ths  grant,  and  it  would  be  a  valid  es« 
tablishment  of  his  boundary,  though  it  might  not  correspond 
with  the  processioning. 

^The  defendant  requested  the  court  to  charge  the  jury, 
that  the  marshalPs  deed  to  Overton  and  Whiteside,  not  be- 
ing founded  upon  any  decree  or  judgment,  conveyed  no  tide 
to  the  purchaser,  whether  that  purchaser,  under  the  circum- 
stances of  the  case  was  Overton  and  Whiteside  or  Andrew 
Jackson:  that  the  power  from  Jackson  to  the  marshal]  did 
not  operate  as  a  conveyance  from  Jackson  to  Overton  and 
Whiteside,  nor  did  it  create  the  relation  between  them  of 
vendor  and  vendee,  nor  any  privity  whatever,  nor  cause  the 
title  Subsequently  acquired  from  Allison's  heirs  by  Jackson 
to  inure,  by  relation  to  the  marshall's  deed,  to  Overton  and 
Whiteside:  and  that,  unless  a  title  was  shown  to  exist  in 
Jenkin  Whiteside,  the  deed  of  the  sheriff  of  Bedford  ta 
Thomas  Whitside,  vested  him  with  no  title. 


DECEMBER  TERM  1338.  2l3 

That  though,  before  the  processioniDg,  the  grant  would  ^*»ite«de 
have  been  surveyed  so  as  to  extend  the  western  boundary  SingUton. 
across  the  river,  yet  after  the  processioning,  the  party  could 
not  so  extend  the  boundary,  but  was  thereby  estopped.  But 
if  he  could,  it  must  be  in  reasonable  conformity  with  the 
grant,  and  it  is  not  in  this  case,  because  the  surplus  included 
by  the  extended  boundaries  is  excessive;  and  that  no  re-mark- 
mg  which  contains  more  than  ten  per  cent,  above  the  quantity 
called  for  in  tlie  grant,  is  valid. 

That  if  it  appeared  that  the  deed  of  partition  between 
Overton  and  Whiteside  did  not  extend  beyond  the  limits  of 
the  processional  survey,  there  was  no  title  in  severalty  vested 
by  that  deed  in  Whiteside  to  the  land  beyond  the  boundaries 
of  that  survey;  neither,  in  that  case,  would  there  be  by  the 
remarking,  since  it  was  made  after  the  deed;  and  then  White- 
sides  heirs  could  not  maintain  ejectment  for  the  locus  in  quo 
without  joining  Overton,  or  those  claiming  under  him. 

That  the  object  and  effect  of  a  processional  survey,  when 
made,  was  to  fix  the  locality  of  the  boundaries  of  grants. 
Consequently,  if  the  locus  in  quo  lies  be}  ond  the  lines  of  the 
processioning,  it  is  not  covered  by  the  grant,  and  was,  there- 
fore, not  granted  land  till  granted  to  Robert  and  Clement 
Cannon;  and,  in  that  case,  no  length  of  possession  would 
avail  the  plaintiffs. 

That  if  the  locus  in  quo  can  be  considered  as  granted  to 
(he  Blounts,  still  the  possession  of  the  plaintiffs,  anteribr 
to  the  act  of  1819,  c  28,  cannot  be  counted  as  forming  any 
part  of  their  prescriptive  title,  since  the  partition  deed,  if  it 
do  not  cover  th«  land,  does  not  purport  to  convey  a  fee  in 
the  locus  in  quo, — and — 

That  a  possession  held  by  tenant  will  aid  the  landlord's 
defective  title  only  to  the  extent  of  the  lease,  or  actual  occu- 
pancy of  the  tenant,  and  not  to  the  extent  of  the  landlord's 
title. 

The  jury  found  a  verdict  for  the  defendants,  and  a  motion 
for  a  new  trial  being  discharged,  the  plaintiffi  appealed  in 
error  to  the  supreme  court. 

F.  B.  Fogg,  for  the  plaintiffs  in  error,  and  plaintiffs  be-  ^>«««"^*r  ^(f- 
low.     The  circuit  court  expressed   the  opinion  to  the  jury. 
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WhitcHde  jfjgj  j|,g  fnarshall's  deed  to  Overton  and  Whiteside,  and  the 
Singleton,  power  from  Jackson  passed  no  title.  The  character  of  that 
paper  was  such,  that  when  Jackson  was  vested  with  the  title 
of  part  of  Allison's  heirs,  by  the  deed  of  1812,  it  inured 
to  Overton  and  Whiteside.  Jackson  was  estopped,  hy  the 
recital  in  the  power  to  say,  that  nothing  passed  by  the  deed 
of  the  marshall.  It  is  not  material  or  necessary,  however, 
to  consider  this  point,  if  the  court  below  erred,  and  the 
plaintiff's  positions  are  correct  upon  the  other  point;  and,  on 
the  other  hand,  if  the  court  below  was  correct  on  the  other 
points,  this  one  will  he  unavailing.  Unless  the  court  erred 
in  refusing  to  charge  the  jury  (ipon  the  points  requested  by 
the  plaintiffs,  it  would  be  useless  to  reverse  the  judgment 
upon  the  other  questions  made  in  the  record.  Therefore  no 
other  points  will  be  noticed  by  the  plaintiff's  counsel. 

The  grant  from  North  Carolina  has  received  a  judicial 
construction  in  the  case  of  ^exosom  vs.  Pryor^  7  Wheat.  5, 
(see  also  4  Wheat.  445,)  which  is  in  conformity  with  the 
decisions  of  all  courts  as  to  boundary.  This  court  will  res- 
pect that  construction.  Then  the  State  of  North  Carolina  is 
estopped  from  saying  that  the  line  must  not  cross  the  river; 
for  she,  by  her  public  officers,  has  decided  that  it  does,  and 
the  processionary  surveyor  could  not,  by  his  survey,  inter- 
fere with  the  natural  boundaries  of  the  grant.  And  when  it 
is  argued,  that  the  plaintiffs  are  chopped  by  the  procession- 
ing, from  saying  that  the  line  crosses  the  river,  it  is  answer- 
ed. North  Carolina  is  estopped  by  the  grant  from  saying  it 
does  not;  and  estoppel  against  estoppel  doth  put  the  matter  at 
large.  No  man  can  be  estopped  to  alledge  the  truth  when  the 
truth  appeareth  of  record.  Co.  Lit.  352,  a;  3  Thomas' 
Co.  466,  467,  468,  top  paging;  1  John.  R.  495,  Jackson 
vs.  Hunttr. 

There  was  no  proof  of  acquiescence,  as  in  this  case,  as 
reported  in  5  Yerger. 

Washington  for  the  defendants.  L  The  plaintiffs  have 
deduced  no  title  to  themselves  under  the  grant  issued  to  John 
Gray  and  Thomas  Blount. 

The  title  being  in  Allison  by  the  conveyance  of  the  grantees 
to  him,  it  is  attempted  to  be  shown  that  it  passed  from  him 
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to  the  plaintiffs — 1.  By  the  deed  of  his  heirs   to  Jackson.    >Vh.tcfcu!e 
2.  By  the  marshall's  deed  to  Overton  and  Whiteside.     At    Singleton. 
most,  the  6rst  of  these  deeds  conveys  to  Jackson  only  three 
fourths  of  the  land,  or   the  interest  of  the  three  brothers. 
And  as  the  marshalPs  deed  conveys  nothing,  because  the 
sale'made  by  him  was  not  authorised  by  any  judgment  or  de- 
cree, so  far  as  appears  in  proof, — and  as  Jackson  only  sold 
to  Whiteside  and  Overton  the  right  to   take  his  place  as  the 
hjgbest  bidder,  at  this  unauthorised  sale,  so  the  title  subse- 
quently acquired  by  Jackson  from  Allison's  heirs  does  not 
enure  to  Overton  and  Whiteside.     Because  the  relation  of 
vendor  and  vendee  did  not  exist  between  Jackson  and  Over- 
ton and  Whiteside. 

But  be  this  as  it  may,  neither  of  these  deeds  covers  the 
land  unless  the  grant  does,  for  all  of  them  refer  to  the  land 
by  general  description,  not  by  particularising  the  boundary. 
And  we  contend  that  the  boundary  of  the  grant  was  uncer- 
tain until  the  making  of  the  processional  survey;  and  that  sur- 
vey fixed  it,  gave  it  locality,  and  determined  that  the  land  in 
dispute  was  not  within  it. 

2.  The  deed  of  partition  between  Overton  and  Whiteside 
does  not  include  the  land  in  controversy.  Its  calls  conform 
strictly  to  those  of  the  processional  survey.  It  does  not  call 
for  the  western  boundary  to  cross  Duck  river,  but  to  termi- 
nate at  a  stake  894  poles  from  its  beginning.  Hence  White- 
side cannot  be  considered  as  ever  having  had  any  title  to  this 
particular  land  in  severalty,  even  if  it  is  covered  by  the  deed 
to  him  and  Overton.  Therefore,  the  plaintiffs  and  Overton 
are  tenants  in  common,  and  they  can  maintain  no  action  of 
ejectment  upon  their  separate  rights  of  entry. 

If  that  deed  does  not  cover  the  land,  any  possession,  there- 
fore, held  by  Whiteside  could  not  have  been  by  deed,  and 
thereof  would  not  give  effect  to  the  statute  of  limitations. 

3.  The  deed  from  the  sheriff  of  Bedford  to  Thoroad 
Whiteside  does  not  cover  the  land  in  dispute.  That  deed 
conforms  to  the  deed  of  partition  in  the  description  of  the 
boundary.  If  it  did,  as  it  was  made  in  1828,  possession 
jield  under  it,  would  not  avail  under  the  statute  of  limitations. 

4.  It  is  not  material  now  to  inquire,  as  to  whether  the  land, 
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Whiteside  accoi'ding  to  the  calls  of  the  grant,  could,  or  could  not  have 
Singleton,  been  so  surveyed  as  to  extend  the  boundary  across  Duck 
river.  Because  this  court  decided,  when  this  case  was  be- 
fore it,  on  a  former  occasion,  5  Yer.  22,  "That  the  proces- 
sional survey,  when  made,  registered,  and  laid  down  on  the 
general  plan  in  the  surveyor's  office,  operated  as  an  estoppel 
against  Overton  and  Whiteside,  subsequently  claiming  be- 
yond its  limits.  Houston^s  heirs  vs.  Matthews^  1  Yer.  116; 
Houston  vs.  Pillow^  1  Yer.  481;  Datis^  lessee  vs.  Smith  Sf 
Tapletfj  1  Yer.  496.  Clark  vs.  McElhanie,  Brown  vs. 
McLemorey  MSS. 

The  circuit  judge  rightly  rejected  that  part  of  Gilchrist's 
deposition,  which  related  to  Overton's  insisting  that  he  should 
extend  the  western  boundary  across  Duck  river,  when  the 
processional  survey  was  made.  To  admit  it,  would  be  to 
decide  that  the  processioning  is  no  estoppel;  for  if  it  be  an 
estoppel^  as  this  court  has  decided  that  it  is,  'then  the  party 
whom  it  concludes  cannot  contradict  it. 

5.  When  the  boundaries  of  an  ancient  survey  are  obliterat- 
ed, or  when  its  boundaries  were  not  originally  actually  marked, 
the  proprietor  may,  by  his  own  private  authority,  designate 
them,  provided  it  be  done  in  reasonable  conformity  to  the 
calls  of  the  grant.  But  this  mode  of  ascertaining  boundaries 
cannot  be  resorted  to,  after  the  public  method,  by  proces- 
sioning has  been  employed,  which,  in  fact  is  the  act  of  the 
party  himself,  done  through  a  public  officer,  under  the  sanc- 
tion of  law. 

0 

6.  The  only  remaining  and  perhaps  the  most  important 
question  in  the  case,  is,  as  to  the  statute  of  limitations. 

L  The  plaintiff  seeks  to  make  good  his  title  by  the  statute; 
and  though  this  is  a  novel  spectacle,  yet  it  is  admitted  that 
our  statute  of  limitations  have  the  double  operation,  first — of 
barring  the  .plaintiff's  remedy,  secondly — of  giving  title  by 
force  of  the  possession.  But  here,  the  plaintiffs  have  DOt 
bad  the  requisite  length  of  possession.  Their  possession  of 
the  locus  in  quo  did  not  commence  earlier  than  1813,  after 
which,  till  the  passage  of  the  act  of  1819,  repealing  that  of 
1797,  a  sufficient  time  did  not  elapse  to  give  the  effect  to 
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the  possession  of  creating  title.     Therefore  possession  under    wiiitwidc 
the  act  of  1797  will  not  avail  the  plaintiffs.  Singieion. 

2.  This  brings  us  to  the  question  —whether  the  plaintiffs 
have  title  by  operation  of  the  act  of  1819.'  By  the  terms 
of  its  first  section,  this  statute  can  only  operate  where  the 
land  in  controversy  has  been  granted  by  this  state  or  North 
Carolina.  This  land  has  not  been  so  granted,  except  to  the 
defendants.  When  the  statute  does  operate,  its  operation  is 
confined  to  ^Hhe  quantiiy  of  land  specified  and  described  in 
the  grants  devise^  deed  or  other  assurance^^^  under  which 
the  person  claiming  its  benefit  holds  possession.  The  land  in 
controversy  is  not  ^^spedfied  and  described^^  in  a  grant,  or  in 
a  deed,  by  neither  of  which  is  it  comprehended.  The  sta- 
tute requires  that  the  muniment,  under  which  the  possession  is 
held,  must  ^^purport  to  convey  an  estate  in  fee  simple^  to  the 
land  specified  and  described  in  such  grants  devise^  deed,  or 
other  assurance^^ — that  is,  to  the  identical  land  covered  by 
the  particular  muniment  under  which  the  possession  is  held. 
But  a  deed  in  fee  for  land,  the  southern  boundary  of  which 
terminates  894  poles  from  the  northern  boundary,  does  not 
purport  to  convey  a  fee  to  land  which  lies  quite  beyond  that 
distance  from  the  northern  boundary.  In  other  words,  dif- 
ferent things  are  not  the  same. 

3.  With  respect  to  the  operation  of  the  2d  section  of  the 
act  of  1819,  it  merely  bars  the  plaintifiT's  remedy.  And  the 
extent  of  the  bar  has  been  decided  by  this  court  to  be  com- 
mensurate only  with  the  limits  of  the  defendant's  actual  oc- 
cupancy. Dyche  vs.  Glass^  lessee,  3  Yer.  397.  That  is,  when 
the  defendant  held  possession  without  any  title,  as  a  mere 
trespasser. 

TuRLET,  J.  delivered  the  opinion  of  tha  court. 

The  first  question  presented  for  the  consideration  of  the  jj^^j^^ij^y  j^ 
court  in  this  case  is,  whether  the  grant  No.  235,  from  the 
State  of  North  Carolina  to  John  Gray,  and  Thomas  Blount 
for  five  thousand  acres  of  land,  covers  the  premises  in  dis- 
pute. This  grant  calls  to  lie  on  both  sides  of  the  two  main 
forks  of  Duck  river,  beginning  opposite  to  the  mouth  of  the 

Wartrace  fork,  at  a  black  walnut,  a  plumb-tree,  and  a  hick- 
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WhitMide  q^^  j^q,  ruDniog  tbeoce  west  eight  hundred  and  ninety-four 
singietoD.  poles  to  a  white  oak,  tbeoce  south  eight  hupdred  and  ninety 
four  poles,  to  a  stake,  crossing  the  river,  &q.  If  in  running 
the  line  south,  the  survey  be  stopped  at  the  distance  of  eight 
hundred  and  ninety  four  poles,  the  land  in  dispute  is  not 
within  the  limits  of  the  grant — ^but  if  the  line  be  extended 
across  the  river,  it  is.  This  raises  the  question  as  to  what 
construction  shall  be  given  to  the  grant.  On  the  one  hand,  it 
is  contended  that  the  line  inust  stop  at  the  distance  called  for 
in  the  grant — on  the  other,  that  it  must  cross  the  river, 
This  is  not  a  new  question,  buf  one  which  has  beep  before 
the  courts  frequently.  We  are  not  therefore  called  upon  to 
make  a  new  precedent,  but  to  follow  old  ones.  This  ques? 
tion  was  presented  to  the  supreme  court  of  the  United  States, 
in  the  case  of  JV*eiosom  vs.  Pryor^s  lessee^  7  Wheat.  7,  and 
it  was  held,  that  a  call  for  a  natural  object,  as  a  river,  a 
known  stream,  a  spring,  or  even  a  marked  tree,  shall  control 
both  course  and  distance,  and  that  there  is  no  distinction  be- 
tween a  call  to  stop  at  a  river,  and  a  call  to  cross  a  river* 
Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  court, 
says,  ^'The  courts  of  Tennessee  ^nd  all  other  courts,  by 
whom  cases  of  this  description  have  been  decided,  have 
adopted  the  same  principle  and  have  adhered  to  it.  It  is, 
that  the  most  material  and  most  certain  calls,  shall  control 
those  which  are  less  material  find  less  certain."  Many  other 
decisions  to  the  same  effect  might  be  adduced.  We  consi- 
der this  sufficient,  as  the  question  is  at  this  day  hardly  de- 
bateable.  There  is  then  no  doubt  but  that  Che  grant  does 
cover  the  disputed  premises. 

3.  It  is  contended,  that  though  by  the  rules  of  construe? 
lion  adopted  by  the  courts,  the  grant  does  cover  the  land  in 
dispute,  yet  in  the  year  1808,  John  Overton  and  Jenkin 
Whiteside,  to  whom  belonged  the  land  covered  by  the  grant 
of  five  thousand  acres,  caused  the  same  to  be  processioned 
by^  Malcolm  Gilchrist,  a  deputy  surveyor  of  the  second  dis« 
trict,  in  conformity  to  the  21st  section  of  the  act  of  1806, 
c  1,  by  which  the  third  line,  running  south,  instead  of  being 
extended  across  Duck  river,  in  pursuance  of  the  call  of  the 
|rant,  was  made  to  stop  at  course  and  distance,  three  bun* 
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dred  poles  short  of  Duck  river,  and   that  haying  done  so,    Whit«id« 
they  are  bound  thereby  and  are  estopped  from  now  claiming    sincrietoa. 
to  hold  the  land  which  would  be  included  by  extending  the 
line  to  the  natural  object  called  for  in  the  grant. 

It  is  not  denied  that,  where  a  tract  of  land  has  been  proces- 
sioned by  its  owner  in  pursuance  of  the  provisions  of  the  statute 
referred  to,  he  is  estopped  from  claiming  otherwise  than  accord- 
ing to  the  procession;  but  it  is  denied,  that  in  the  case  under 
consideration,  any  such  processioning  has  ever  taken  place. 
This  makes  it  necessary  for  us  to  inquire  into  the  facts  upon 
this  question.  It  appears  that  John  Overton,  in  1808  or  9, 
went  upon  the  lands  with  Malcolm  Gilchrist,  the  deputy  sur- 
veyor, for  the  purpose  of  making  a  procession  of  the  same; 
that  they  commenced  at  the  beginning,  and  ran  the  first  line 
to  the  white  oak  called  for,  then  the  second,  the  course  and 
distance,  viz.  894  poles,  at  which  point  the  surveyor  stopped, 
and  refused  to  proceed  further;  Overton  contending  that  he 
should  run  on  to  the  river  in  obedience  to  the  express  call  of 
the  grant;  and  not  being  able  to  agree  upon  this  point,  they 
stopped  the  survey  and  went  to  the  principal  surveyor,  Wm. 
P.  Andeison,  for  instructions;  that  Anderson  directed  Gil- 
christ to  stop  at  tlie  end  of  the  distance  of  894  poles 
called  for,  and  Overton  expressed  his  dissatisfaction  with  this 
result  and  refused  to  have  any  thing  further  to  do  with  the 
processioning  survey;  that  Gilchrist,  without  his  presence  or 
asseut,  proceeded  to  procession  the  land  according  to  course 
and  distance,  disregarding  the  call  for  the  river,  and  returned 
the  plat  and  certificate  of  survey,  which  were  received  by  the 
principal  surveyor,  and  registered  and  laid  down  upon  the 
general  plan.  It  does  not  appear  that  Whitside  had  any 
agency  whatever  in  this  transaction.  Is  this  a  processioning 
of  the  land  according  to  the  provisions  of  the  act  of  1806, 
c  1,  §  21?  We  think  most  assuredly  not.  It  is  not  pre 
tended  that  a  surveyor  has  it  in  his  power  under  the  provi- 
sions of  said  statute  to  procession  lands,  against  the  consent 
of  the  owner,  and  thereby  force  him  to  hold  by  lines,  dififer- 
eot  from  those  called  for  in  his  grant — he  is  only  made  the 
agent  to  survey  and  mark  at  the  request  of  the  owner,  in  rea- 
sonable conformity  with  the  original  calls.     If,  upon  applica-* 
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Whiuside  iIqjj^  {jg  fcfuses  to  be  governed  by  what  the  owner  deems  id 
Singieion.  be  a  reasonable  conformity,  and  insists  on  running  the  lines 
differently,  thereby  depriving  him  of  land  included  within 
his  grant,  he  may  refuse  to  have  his  land  thus  processioned, 
and  thus  put  a  stop  to  the  re-survey.  And  if  the  surveyor 
will,  (disregarding  such  dissent,)  pertinaciously  make  the  re- 
servey,  accordmg  to  his  own  views  of  propriety  and  correct- 
ness, it  is  a  void  act,  binding  on  no  one;  and  the  rights  of 
all  parties  remain  the  same  as  if  the  processioning  survey  had 
never  been  made.  Such,  we  think,  is  the  present  case. 
Overton  applied  to  have  the  tract  of  land  processioned,  he 
and  the  surveyor  disagreed  as  to  the  distance  to  which  the 
second  line  should  be  extended,  he  being  clearly  right,  and 
the  surveyor  clearly  wrong;  notwithstanding  which  the  sur- 
veyor refuses  to  run  the  line  otherwise  than  according  to  his 
views  as  to  the  distance;  upon  which  Overton  declined  having 
any  thing  further  to  do  with  the  transaction,  and  left  the  sur- 
veyor without  any  authority  from  him  for  completing  the  re- 
survey:  nevertheless  this  was  done,  and  not  in  conformity 
with  the  calls  of  the  grant,  and  greatly  to  the  injury  of  the 
owners  of  the  land.  There  can  be  then  no  pretence  for  say- 
ing, that  this  processioning  and  remarking  was  the  act  of  the 
owners,  it  was  the  unauthorised  act  of  the  surveyor,  and  no 
estoppel  can  arise  out  of  it. 

But  it  is  said,  that  Overton  and  Whiteside  acquiesced  in 
this  re-survey,  and  that  although  they  might  not  have  been 
originally  bound  by  it,  yet  they  now  are.  by  such  acquis- 
cence. 

The  question  of  what  acquiescence  will  deprive  a  man  of 
a  portion  of  his  estate,  by  making  good  an  erroneous  re-sur- 
vey of  his  land,  made  without  authority  and  originally  void, 
is  a  very  grave  question,  when  it  shall  become  necessary  to 
determine  it.  We  do  not  think  that  it  arises  here,  because 
we  think  that  there  is  no  proof  of  an  acquiescence  on  the  part 
of  Overton  and  Whitesides,  nor  any  person  claiming  under 
them.  The  proof  shows  that  the  first  time  Gilchrist  saw 
Whiteside,  which  was  some  eighteen  months  or  two  years 
thereafter,  he  expressed  his  dissatisfaction  with  the  manner 
in  which  the  land  had  been  processioned  and  re-marked,  and 
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feqaested  him  to  go  back  and  extend  the  second  line  to  the  Whitcide 
river,  which  he  accordingly  did,  and  also  ran  and  marked  Singleton, 
the  other  two  lines,  in  conformity  therewith.  Overton  and 
Whiteside  some  short  time  thereafter,  to  wit,  in  the  year 
1813,  took  actual  possession  up  to  the  lines,  as  thus  last 
marked,  and  have  held  such  possession  by  themselves  and 
those  claiming  under  them  ever  since  openly  r.nd  notoriously. 
Here  then  is  no  acquiescence. 

But  it  is  said,  that  this  acquiescence  is  evidenced  by 
a  deed  of  partition  made  and  executed  between  Overton 
and  Whiteside,  for  the  tract  of  land  covered  by  the  grant 
for  five  thousand  acres,  under  which  the  premises  in  dis- 
pute are  claimed.  This  deed  of  partition  bears  date,  1st 
day  of  May,  1807;  and  was  executed  several  years  be- 
fore the  processioning  by  Gilchrist  heretofore  spoken  of. 
Its  construction  must  therefore  be  in  conformity  with  that 
which  would  have  been  given  to  the  grant  in  relation  to 
boundary,  unless  there  be  something  upon  its  face  which  will 
compel  the  court  to  give  to  it  a  different  construction;  and 
we  think  there  is  nothing.  The  deed  of  partition  having 
been  executed  before  the  re-marking  by  Gilchrist  cannot  be 
considered  as  having  any  relation  thereto,  or  as  being  governed 
in  any  manner  whatsoever  thereby;  and  although,  in  describ* 
ing  the  tract  of  five  thousand  acres,  which  was  to  be  divided, 
it  is  merely  said  to  lie  on  both  sides  of  Duck  river,  without 
calling  for  the  river,  as  the  termination  of  the  second  line, 
yet  we  know  not,  upon  what  principle  this  can  be  held  a 
waver  of  any  rights  secured  to  them  by  the  grant:  that  it  is 
no  acquiescence  in  a  survey  made  afterwards,  is  too  obvious 
to  require  argument;  that  it  can  amount  to  no  estoppel  to 
claiming  to  the  legal  limits  of  the  "grant,  cannot  be  contended 
for  with  success.  A  deed  of  partition  is  an  estoppel  between 
the  parties  to  the  deed,  but  no  further;  that  is,  either  party 
is  estopped  from  denying  the  partition  as  made  by  the  deed; 
but  we  are  at  a  loss  to  know  upon  what  principle  they  are  es- 
topped by  the  deed,  from  claiming  from  the  state  more  land 
than  may  be  contained  in  the  deed,  if  there  be  more  justly 
belonging  to  them.  It  cannot  be  pretended  that,  if  more  b» 
divided  than  they  have  title  to,  the  state   is  estopped  from 
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Whitcidc  controverting  their  right;  and  the  first  principle  of  an  egtoppet 
Singleton,  is,  that  it  must  be  mutual.  Then  even  supposing,  that  the 
deed  of  partition  did  not  divide  all  the  land  covered  by  the 
grant,  the  only  consequence  will  be,  that  there  remained  a 
balance  undivided,  which  was  held  in  common  by  Overtoff 
and  Whiteside,  subject  to  a  subsequent  division,  which  was 
afterwards  made  by  Gilchrist  under  the  direction  of  White- 
side, when  the  lines  were  extended  to  the  river^  in  which 
Overton  acquiesced,  each  party  taking  possession  and  holding 
accordingly. 

It  is  possible  that  it  may  have  been  considered  that  Orer-* 
ton  and  Whiteside  were  estopped,  because  Gilchrist,  at  the 
time  he  processioned  and  re-marked  the  land,  also  divided 
it  between  them  in  accordance  therewith;  but  the  same 
course  of  argument  which  proves  that  they  were  not  bound 
by  such  processioning  and  remarking,  also  equally  proves 
that  they  were  not  bound  by  his  division. 

We  do  not  consider  that  In  the  view  we  have  taken  of  this 
blanch  of  the  case,  we  have  iinsettled  any  principle  heretofore 
determined  by  our  courts,  or  established  any  new  doctrine  ^• 
dangering  the  stability  of  the  land  titles  of  the  state.  We  merely 
assert  what  we  apprehend  has  never  been  denied,  that  the  act 
of  1806,  c  1,  §  21,  was  not  intended  to  authorise,  nor  does 
it  authorise  a  surveyor  to  procession  and  re-mark  a  man's  land 
without  his  consent.  This  same  case  was  before  this  court 
in  1833,  and  is  reported  in  5  Yer.  18.  To  the  decision,  as 
then  made,  we  take  no  exceptions,  but  give  to  it  our  dnqoal- 
ified  assent,  although  in  its  result,  different  from  the  present; 
but  the  case  was  then  presented  upon  a  very  different  state  of 
facts  from  what  it  now  is.  Judge  Catron,  who  delivered  the 
opinion  of  the  court,  assigns  the  following  as  the  facts  upon 
which  it  was  founded — '^That  on  opening  of  the  Duck  and 
Elk  river  county,  the  five  thousand  acres  belonged  to  John 
Overton  and  Jenkin  Whiteside.  In  February,  1808,  they 
caused  it  to  be  processioned  by  Malcolm  Gilchrist,  a  deputy 
surveyor  of  the  second  district,  in  conformity  to  the  2l8t 
section  of  the  land  law  of  1806.  This  survey  was  made 
with  uncommon  particularity,  the  first  comer  at  the  mouth  of 
Wartrace  fork  of  course  was  found,  then  running  west,  the 
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white  oak  corDer  was  found.  But  this  was  all  the  inarkiug,  Whiteside 
save  some  poles  west  from  the  beginaing,  a  marked  line  was  Sing^ietoa. 
found.  Gilchrist  ran  south,  marked  the  western  boundary 
plainly,  and  made  the  south  west  corner  upwards  of  three 
hundred  poles  short  of  Duck  river,  then  ran  east  and  marked 
the  southern  side  of  the  tract,  and  made  the  south  east  cor- 
ner; then  north  to  the  beginning,  marking  the  south  east 
aide.  This  done  he  proceeded  to  partition  the  tract  between 
Overton  and  Whiteside,  according  to  a  covenant  between 
them  and  by  their  consent.  The  boundary  seemed  to  be 
settled  and  was  recognised  as  a  true  one  by  Whiteside  and 
Overton,  until  sometime  about  1816  or  1818,  when  White** 
side  claimed  the  second  line  to  run  across  Duck  river." 

It  only  requires  a  statement  of  the  facts  as  they  were  said 
to  exist,  and  as  they  are  now  presented  to  the  court,  to  see 
upon  what  a  different  foundation  the  case  rests  now,  from 
what  it  did  then.  Then  it  is  said,  that  Overton  and  Whiteside 
caused  the  land  to  be  processioned  by  Gilchrist — now,  it  ap- 
pears that  Whiteside  bad  no  agency  whatever  in  the  trans- 
action, and  that  Overton  so  soon  as  he  ascertained  that  Gil- 
christ was  determined  to  make  the  procession  at  variance  with 
the  calls  of  the  grant,  refused  to  have  any  thing  more  to  do 
with  it.  Then,  it  is  said,  that  Gilchrist  proceeded  to  parti- 
tion the  tract  between  Overton  and  Whiteside  by  their  in- 
struction— ^now,  it  is  obvious  that  his  partition  was  made, 
without  any  such  instruction.  Then,  it  is  said,  that  the 
boundary  as  made  by  Gilchrist  was  recognised  by  Overton 
and  Whiteside  until  1816  or  1818 — now  it  is  manifest  that  so 
soon  as  Whiteside  saw  Gilchrist  after  the  tract  had  been  pro- 
cessioned by  him,  he  expressed  his  dissatisfaction  and  direct- 
ed  him  to  extend  the  lines  according  to  the  calls  of  the  grant, 
which  was  done;  and  in  1813,  both  he  and  Overton  took 
possession  of  the  land  up  to  the  lines  as  then  extended. 

The  case  of  Clark^i  Lessee  vs.  Me EUianiey  goes  no  further 
than  the  case  in  5  Yer.  which  has  just  been  commented  upon, 
the  court  holding  that  Clark  could  not  disaffirm  his  own  sur- 
vey) and  go  to  his  old  comer  to  the  prejudice  of  a  subsequent 
enterer.  And,  in  the  case  of  McLemare  vs.  Brofsn^  it  was 
only  held  upon  this  point,  that  in  as  much  as  the  Legislature 
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I  Whiteside  \yy  tho  acl  of  1319,  c  1,  liatl  aulhorised  ilie  surveyor  of  dis- 
singietoD.  tricts,  in  the  case  of  the  neglect  of  owners  of  granted  lands 
in  the  Western  Division  of  the  State,  to  procession  their 
lands  and  luy  them  down  on  the  geneial  plan,  to  do  so  for  them; 
and  that  when  this  was  done  the  owners  might  claim  to  the 
bounds  re-marked  against  the  stale,  and  a  subsequent  enterer, 
— although  they  might  be  variant  from  the  original  lines, 
which  could  be  established  by  proof; — and  this,  the  more  es- 
pecially, as  the  same  act  prohibited  the  reception  of  entries 
for  land  within  the  limits  thus  re-marked.  We  therefore  hesi- 
tate not  to  say,  that  there  is  no  case  within  our  knowledge, 
conflicting  with  the  views  expressed  in  this  opinion. 

3.  But  it  is  said  thirdly  and  lastly,  that  the  lessors  of  the 
plaintiff  have  not  title  to  all  the  lands  in  dispute,  unless  it  be 
by  the  operation  of  the  statute  of  limitations.  This  is  true, 
in  as  much  as  they  have  to  deraign  title  through  David  Alli- 
son, the  vendee  of  the  grantees,  and  have  only  produced 
deeds  of  conveyance  from  a  portion  of  his  heirs.  But  it  is 
deemed  imnecessary  to  enter  minutely  into  an  investigation 
of  this  point,  in  as  much  as  we  are  satisfied  that  the  title  of 
the  lessors  of  the  plaintiff  has  been  perfected  by  the  opera- 
tion of  the  statute  of  limitations.  It  is  proven  that  possession 
of  the  disputed  premises  was  taken  by  Jenkin  Whiteside  in 
1813;  and  that,  the  same  was  continued  more  than  seven 
years  by  himself  and  those  claiming  under  his  title.  At  the 
time  this  possession  was  taken,  John  Overton  and  Jenkin 
Whiteside  claimed  title  to  all  the  land  within  the  limits  of 
the  grant,  by  virtue  of  a  deed  of  conveyance  from  Robert 
Hayes,  Marshall  of  West  Tennessee,  bearing  date  12th  July, 
1802.  It  is  true  that  this  deed  of  conveyance  is  founded  upon 
a  decree  against  David  Allison,  which  is  either  void  or  voida- 
ble, (it  is  unnecessary  to  determine  which;)  for,  inasmuch  as 
the  deed  purports  to  convey  all  the  land  within  the  bounds  of 
the  grant,  referring  to  it  by  number — and,  in  as  much  as  we  now 
determine,  that  the  premises  in  dispute  are  covered  by  the 
grant,  it  follows,  according  to  all  the  decisions,  either  on  the 
statute  of  limitations  of  1797,  or  on  that  of  1819,  that  pos- 
session under  the  deed  for  seven  years  will  perfect  the  title, 
though  it  be  founded  on  a  voidable  or  void  decree. 
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From  this  view  of  the  case,  it  will  be  seen,  that  we  think 
the  charge  of  the  circuit  Judge,  on  the  several  propositions 
discussed  in  this  opinion,  is  erroneous.  The  judgment  will 
therefore  be  reversed  and  the  case  remanded  for  a  new  trial. 


iH 


Whitetidt 


Union  Bank  vs.  Lowe. 

ftuiCnCB.  Jmdgm»^  ii^f trier jvHiiUiUn  fre$umjfii0n--hiU  tf 
/M  bjfputict,  when  part  of  rte»rd.  The  judgment  of  ao  loforior  JuriadictioB 
will  Dot  be  reversed  because  the  record  does  not  show  the  evideoca  apoli 
which  It  was  founded.  It  will  be  presumed  that  there  was  sufficient  eTiddnci 
to  support  it.  The  want  of  evidence  to  sustain  the  Judgment  must  be  thowi 
by  a  bill  of  exceptions.  A  note  though  filed  by  the  justice  is  not  part  of  tba 
record,  till  made  so  bj  a  bill  of  exceptions. 

Bamx.  S^me-'dutringM — eorpormtian.  A  justice  of  the  peace  in  TeniMSiae  eta- 
not  issue  a  dutringas,  and  so  cannot  enforce  the  afpearanc*  of  a  eorporation ; 
but  he  may  render  judgment  against  a  defendant  for  weal  of  appearance  to  hii 
*uwuun» — and  this,  as  well  in  the  ca^e  of  corporations  as  of  natural  periooa; 
a&d  therefore  be  has  jurisdiction  oi  the  person  of  a  corporation  by  sttmmou 
alone.  AUttr  in  England  and  New  York,  where  there  must  be  an  appearanoa 
of  the  defendant  before  judgment,  and  where  because  an  appearance  cannot 
be  entered  by  the  plaintiff  for  a  corporation,  its  appearance  must  be  enforced 
by  di»trimga»,    2  ArchboId»  Pr.  106. 

Same.  i^pp«a<— 1823,  c  54,  $  3.  A  justice  is  an  inferior  jurisdiction  in  tha 
sense  of  the  act  of  1823,  authorising  judgment  on  affirmance  for  twelve  and  k 
half ^«r  e«mc.  per  omwii,  in  addition  to  the  judgment  of  the  inferior  jurisdictioil. 

SlME.  S^rvUe  of  proeeaa  by  deputy  akerif,  A  deputy  sheriff  may  serve  prtcaii 
issued  by  a  justice.  There  is  no  law  directly  conferring  the  power;  but  tha 
usage  baa  long  prevailed,  and  several  statutes  recognise  it.  1794,  c  1,  )  SH^ 
56;  1801,  c7,  {5;  1825,  c  66,  H;  1^27,  c  35,  $4. 

The  fifteenth  of  the  fundamental  articles  oi  the  Union 
fiank  of  Tennessee  provides  as  follows — "The  said  Corpo- 
ration shall  not  at  any  time  suspend  or  refuse  payment  of  any 
of  the  notes,  bills,  or  obligations  thereof;  nor  of  any  money 
received  upon  deposit  in  said  bank,  when  demanded  by  the 
holder  or  depositor,  at  the  place  where  the  same  is  made 
payable,  in  gold  or  silver;  and  in  case  of  such  refusal,  the 
holder  of  such  note,  bill  or  obligation,  or  the  person  or  per- 
sons entitled  to  receive  such  money  as  aforesaid,  shall  be  res- 
pectively entitled  to  recover  interest  from  the  time  of  such 
demand  and  refusal,  at  the  rate  of  ten  per  centum  per  annum 
until  paid.'' 

During  the  late  general  suspension  of  specie  payments  by 
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Uoion^Bank  ^j,g  ^^^^^^  throughout  the  United  States,  Lowe  presented  aC 
^w«-  the  counter  df  the  Union  Bank,  five  bills  of  twenty  dollars 
dollars  each,  and  four  of  one  hundred  dollars  each,  issued  by 
it,  and  demanded  payment  in  specie,  which  was  refused-  In 
consequence  of  this  refusal,  he  sued  the  Bank  before  Mr. 
Justice  Hall,  of  Davidson,  by  summons  upon  the  twenty 
dollar  notes,  on  the  9ih  of  February,  and  upon  the  one  hun- 
dred dollar  notes,  on  the  2d  of  April,  1838.  In  the  former 
five  cases,  the  process  was  served  on  the  president  and 
cashier  by  a  constable,  and  in  the  four  latter,  by  the  dep- 
uty sheriff  of  Davidson.  His  worship  rendered  judgments 
against  the  Bank  in  each  case,  and  it  appealed  to  the  circuit 
court.  The  appeal  bonds  were  executed  by  Thomas  Wash- 
ington, John  Sommerville,  and  James  Woods,  in  the  former 
cases,  and  in  the  latter,  by  the  two  gentlemen  first  named  and 
W.  S.  Pickett. 

In  the  circuit  court,  at  May  Term,  1888,  on  the  motion 
of  the  counsel  for  the  Bank,  these  nine  cases  were  consoli- 
dated into  one,  and  continued.  At  October  Term,  the 
counsel  for  the  Bank  moved  to  "quash  the  proceedings  in  the 
cause  had  before  the  justice  of  the  peace  who  rendered  the 
judgments  below,  upon  the  following  grounds.  1.  That  as 
relates  to  four  of  the  cases,  the  original  process  or  summons 
appeared  by  the  return  of  service  thereon,  to  have  been  ex- 
ecuted by  the  sheriff  by  his  deputy,  when  the  said  process 
or  summons  was  issued  by  a  justice  of  the  peace,  and  was 
only  directed  "to  any  lawful  oflScer."  2.  That  a  justice  of 
the  peace  has  not  jurisdiction  of  a  suit,  such  as  this  i^,  against 
a  corporation.  3.  That  the  judgments  entered  up  in  each  of 
the  cases  by  the  justice,  which  are  here  consolidated  into 
one  suit,  were  void  for  uncertainty."  The  court  overruled 
this  motion,  and  a  jury  being  sworn  found  a  verdict  as  fol- 
lows— "that  they  affirm  the  judgment  given  in  said  nine  cases 
by  said  Justice  Hall;  and  that  they  find  for  the*  plaintiff 
^  502  24  cents,  being  the  amount  of  the  judgments  rendered 
in  said  nine  cases  in  favor  of  the  plaintiff  against  the  defend- 
ant by  said  Justice  Hall,  together  with  his  costs."  Upon  this 
verdict  the  following  judgment  was  entered.  "It  is  therefore 
ronsidered  by  the  court  that  the  plaintiff  recover  against  the 


DECElMBER  TERM  1838.  227 

defendants,  and  against  Thomas  Washington,  John  Sommer-  Union  Bank 
viile,  and  W.  8.  Pickett,  their  sureties  in  appeal,  said  sum  of       Lowe. 
five  hundred   and   two   dollars   and  twenty-five  cents,    the 
amount   of  the  judgments  in  said  nine  cases,  and  interest 
thereon  from  the  10th  day  of  February,  1838,  on  one  hun- 
dred dollars  of  said  judgment,  and  interest  thereon,  on  four 
hundred  and  two  dollars  and  twenty-four  cents,  the  balance 
of  said  judgment,  from  the  4th  day  of  April,  1838,  at  the 
rate  of  twelve  and  a  half  per  cent  per  annuniy  up  to  this  day, 
together  with  his  costs  by  him  about  the  prosecution  of  his 
said  nine  suits  before  the  justice,  and  the  costs  of  said  suits 
ID  this  court,  and  that  he  may  have  his  execution,  &c." 
The  defendant  appealed  in  error. 

Washington,  for  the  plaintifT  in  error,  said,  1.  There 
is  not  a  particle  of  evidence  in  the  record,  from  beginning  to 
end,  to  show  what  the  cause  of  action  was  in  this  case,  or 
what  the  verdict  of  the  jury  was  founded  upon.  The  judg- 
ments of  the  justice  were  entered  upon  the  back  of  the  sum- 
monses, and  are  thus,  ^'judgment  for  the  plaintiff  $21  50  c," 
with  a  vaj'iation  as  to  the  amount  in  each  case.  No  note  was 
filed  with  him,  nor  sent  up  to  the  circuit  court  by  him,  so 
far  as  appears  from  the  record;  and,  for  aught  that  does  ap- 
pear, not  only  the  judgments  of  the  justice,  but  the  verdict 
of  the  jury,  were  entirely  arbitrary,  without  any  evidence  or 
cause  of  action  whatever. 

No  cause  of  action  appears  to  support  the  judgment,  and 
be  extinguished  by  it,  and  therefore  the  judgment  is  undoubt- 
edly void  for  uncertainty. 

2.  A  justice  of  the  peace  has  no  jurisdiction  against  a  cor- 
poration. The  Bank  did  not  appear  in  this  case,  or  submit 
to  the  jurisdiction.  The  process  to  compel  the  appearpnce 
of  a  corporation,  is  first  by  summons,  and  then  by  distringas. 
A  justice  has  no  jurisdiction  to  issue  a  distringaSy  nor  to  dis- 
pose of  the  property  distrained,  and  therefore  it  never  was 
■  intended,  that  justices  should  be  invested  with  a  jurisdiction, 
which  they  could  not  exercise  eflTectually.  Hotchkiss  vs. 
Religious  Society  of  Homer ^  7  Johnson,  356;  Ministers  ^c. 
vs.  Adams^  5  Johnson,  347;  Lynch  vs.  Mechanics  Bank^ 
13  Johnson,  127. 
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Union  Bank  3^  -pij^  summonses,  in  four  of  the  cases  issued  by,  and 
Lowe.  returnable  to,  the  justice,  were  executed  by  the  deputy  she- 
riff, in  his  capacity  of  deputy  sheriff,  and  not  by  a  constable. 
The  deputy  sheriff  has  no  authority  to  execute  process  in  a 
pivil  cause  before  a  justice.  Act  of  1779,  c  6;  Constitu- 
tion of  7*ennessee,  art.  G,  §  15. 

4.  There  was  no  authority  to  enter  up  judgment  for  twelve 
find  a  half  per  cent,  interest  from  the  date  of  the  justices 
judgments.     Such  damages  are  not  recoverable,  pending  an 
appeal  from  a  justice;  but  only  pending  an  appeal  from  county 
to  circuit  court,  or  from  circuit  to  supreme  court. 

5.  The  judgment  is  erroneous  in  being  entered  up  against 
W.  S.  Picket,  for  the  whole  amount  of  the  nine  cases, 
thereby  making  him  liable  in  five  of  them  in  which  he  was 
not  surety,  and  also  in  not  having  been  entered  up  against 
James  Woods  at  all,  when  he  was  surety  in  five  of  them. 

£.  H'  EwiNo,  for  the  defendant  in  error,  insisted  that 
the  decision  of  the  court  below  on  the  motion  to  quash  was 
correct. 

1.  A  deputy  sheriff  is  a  lawful  officer,  and  is  competent 
to  serve  process  issuing  from  a  justice  of  the  peace:  1st  the 
sheriff  is  such,  he  is  an  officer  for  the  execution  of  process, 
and  no  law  confines  him  to  a  court  of  record — no  law  directs 
that  justices  of  the  peace  shall  direct  their  process  to  any  par- 
ticular officer  authorised  to  serve  process.  Several  laws  re* 
cognise  the  sheriff  as  an  officer  who  shall  serve  process  issu- 
ing from  justices.  Actof  1794,  c  1,  §52,  56;  1801,  c  7, 
§  5;  1825,  c  66,  §  1;  1827,  c  35,  §  4.  If  he  can  serve, 
pf  course  he  can  give  a  deputation,  as'  his  power  of  giving 
deputations  is  (in  the  absence  of  any  restraint)  of  course  co- 
extensive with  his  office.  Besides,  a  deputy  sheriff  is  from 
other  considerations  a  legal  officer  to  execute  this  process. 
See  Act  of  1827,  above  referred  to.  Actof  1829,  c  41, 
§2. 

2.  The  juctice  had  jurisdiction  of  the  causes.  If  be  bad 
not,  no  court  had,  of  the  five  first  for  j^20  each.  Jurisdic- 
tion of  the  circuit  court  being  taken  away  by  act  of  1835,  c 
5,  §  7,  and  they  have  no  jurisdiction  below  fifty  dollars. 
^e  had  jurisdiction  by  the  act  of  1835,  c  17,  §  1,  which 
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Act  uses  the  words  all  debts  and  demands,  &c.  The  argu-  ^''""'"  ^•"'' 
{nent  is,  that  the  justice  could  not  compel  an  appearance,  Lowe, 
por  could  he  in  any  case.  All  our  [iroceedings  in  this  state 
^re  by  summonses.  A  summons,  the  regular  mode  against  a 
corporatiou  was  used  here — no  distringas  is  necessary;  be- 
sides the  bank  did  appear,  as  will  be  seen  by  the  appeal, 
4^0.  Where  a  capias  was  the  leading  and  the  only  leading 
process,  this  might  have^been  different;  now  there  is  no  com- 
pulsory process  on  any  one,  for  appearance,  nor  could  a 
court  of  record  use  a  distringas  against  a  corporation,  which 
with  them  would  stand  in  the  place  of  a  capias.  See  the 
New  York  cases  cited  by  Mr.  Washington. 

3.  The  judgments  are  as  certain  ns  they  can  be  made. 

4.  The  judgment  in  affirmance  of  the  magistrate's  judg- 
ments has  correctly  added  to  them  twelve  and  a  half  per 
cent,  from  their  respective  dates.  See  Act  of  ]823,  c  54, 
§3. 

TuRLET,  J.  delivered  the  opinion  of  the  court. 

There  are  several  questions  presented  for  the  consideration  December  17. 
of  the  court  oq  behalf  of  the  plaintiff  in  error.  1.  It  is 
said,  that  there  is  not  a  particle  of  evidence  in  the  record  to 
show  the  cause  of  action,  or  upon  what  the  verdict  of  the 
jury  was  rendered.  This  is  no  objection,  for  if  there  were  no 
testimony  to  warrant  the  finding  of  the  jury,  a  bill  of  excep- 
tions should  have  been  filed  in  behalf  of  the  Bank,  showing 
that  it  was  so.  The  presumption  is  always  in  favor  of  the 
judgment,  and  in  the  absence  of  a  bill  of  exceptions,  a 
court  of  errors  must  pronounce  that  it  was  rendered  upon  suf- 
ficient proof.  The  warrants  are  in  the  usual  form  ^Ho  answer 
the  plaintiff  in  a  plea  of  debt,  under  fifty  dollars,  due  by 
note."  And  it  never  has  been  considered,  that  in  such  casas 
the  note  becomes  a  part  of  the  record,  though  filed  by  tlie 
justice,  until  it  has  been  made  so  by  a  bill  of  exceptions,  in 
fact,  it  has  been  held,  that  it  does  not. 

2.  It  has  been  said,  that  a  justice  of  the  peace  has  no  ju- 
risdiction against  a  corporation.     This  is  true  in  all  caseay. 
where  an  appearance  must  be  entered  before  a  judgpaent  can 
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Union  Bank   be  taken;  because  a  corporation  can  only  be  forced  to  appear 
Lowe.       by  a  distringas^  whirh  a  justice  of  the  peace  cannot  issue. 

The  practice  of  the  common  law  courts  of  England,  and 
of  the  courts  of  New  York,  from  whence  the  precedents  in 
favor  of  the  proposition  contended  for,  are  drawn,  is  of  this 
character.  A  judgment  by  defauh  can  only  be  taken  for  want 
of  a  plea,  not  for  want  of  an  appearance.  This  is  not,  nor 
has  been,  the  practice  of  the  courts  of  Tennessee. 

Judgments  by  default  have  always  been  taken  for  want  of 
appearance,  as  well  as  for  want  of  plea.  This  practice 
applies  as  well  to  corporations  as  individuals;  and  therefore, 
there  is  no  necessity  for  a  distringas  against  a  corporation, 
notice  being  sufficient  to  warrant  a  judgment  against  it,  in  de- 
fault of  appearance. 

3.  It  is  said,  that  a  portion  of  the  warrants  were  served 
by  a  deputy  sheriff,  who  has  no  authority  to  execute  process 
issued  by  a  justice  of  the  peace,  and  that  the  motion  to  quash 
for  this  reason  ought  to  have  been  sustained. 

To  this  objection  there  are  two  answers.  1.  The  objec- 
tion only  applies  to  a  part  of  the  warrants,  not  to  the  whole, 
and  at  the  first  lerm  of  the  circuit  court,  to  which  the  appeal 
was  prosecuted,  they  were,  upon  application  of  the  Bank, 
consolidated  into  one  case,  and  the  case  was  continued.  At 
the  next  term,  the  motion  to  quash  for  the  cause  assigned 
was  made.  This  could  only  be  done,  by  undoing  what  had 
been  done  at  the  previous  term,  at  the  request  of  the  plain- 
^  tiff  in  error,  to  wit,  separating  the  suits  which  had  been  con- 
solidated; it  was  too  late  to  make  the  motion,  the  motion  to 
consolidate  had  waved  it. 

2.  We  think  deputy  sheriffs  have  the  right  to  serve  pro- 
cess issued  by  a  justice  of  the  peace ,  and  this,  perhaps, 
more  by  long  custom  than  by  actual  law.  In  England,  the 
sheriff  of  the  county  is  the  head  of  the  constabulary  force; 
he  appoints  them,  is  responsible  for  their  acts,  takes  bond 
from  them  to  himself,  hence  the  word  bumbailiff,  viz.  bond- 
bailiff.  This  being  the  case,  it  necessarily  followed,  that  he 
might  serve  any  process,  which  his  inferior  agents  might  serve. 
This  practice  was  no  doubt  introduced  into  North  Carolina 
from  England,  and  from  North  Carolina  to  Tennessee,  al- 
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lliough  the  power  of  the  appointment  of  bailiffs  or  constables^  Umon^Baok 
was  talfen  from  the  sheriff  and  vested  elsewhere.     And  iri       ^'*«- 
confirmation  of  this  supposition,  although  we  find  no  law  au- 
thorising a  sheriff  or  his  deputy  to  serve  process,  issued  by 
a  justice  of  the  peace,  yet  we  find  laws,  making  them  res" 
ponsible  for  not  doing  so  and  making  due  return  thereof. 

4.  It  is  said,  there  was  no  authority  for  the  circuit  courts 
to  enter  a  judgment  for  twelve  and  a  half  per  cent,  damages 
upon  the  appeals  from  the  justice  of  the  peace. 

We  think  that  the  acts  of  1823,  c  54,  §  3,  authorises  this 
amount  of  damages.  It  says  that  in  all  appeals  hereafter  to 
be  taken  from  an  inferior  to  a  superior  jurisdiction,  when  the 
judgment  of  the  inferior  jurisdiction  shall  be  affirmed,  the 
plaintiff  shall  recover,  in  addition  to  the  judgment  of  the 
court  below,  at  the  rate  of  twelve  and  a  half  per  cent,  per 
annum  thereon,  up  to  the  time  of  the  rendition  of  the  judg- 
ment in  the  court  above.  The  justice's  court  is  certainly  an 
inferior  jurisdiction,  and  the  circuit  court  a  superior  one. 

5.  It  is  said  the  judgment  is  erroneous  in  being  entered  up 
against  W.  S.  Pickett,  for  the  whole  amount  claimed  against 
the  Bank,  when  he  was  surety  only  for  a  part  of  the  ap- 
peals. This  objection  is  well  taken,  and  the  judgment  must 
be  reversed  and  rendered  against  the  persons  properly  liable 
for  the  payment  of  the  same. 
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THi:  State  vs,  Cherrt. 

CRlMllf  Ab  Lav.  R^cegnizanu  —mnbigvitif'^.constnutiom.  The  g^ramnwtical  eon^ 
n^0lion  of  words  at  relative  and  antecedeDt  will  not  be  allowed  to  prevail  to 
the  defttmctioD  of  the  meaning^  of  the  seotence.  Noy*s  3d  Maxim;  Jcnkina 
Cent.  190.  Thnt.  where  three  persoat,  two  of  them  of  the  aame  laroame, 
eotered  into  a  recognizanee,  in  the  foUowiog  order, — T,  C.  in  the  peoaHj  of 
|3000,  and  F.  and  G.  Y.  C,  in  the  penajij  of  |3000  jointly  and  severally,  con- 
ditioned to  be  void  if  the  said  C.  appeared :  Held,  that  by  the  scope  of  tbe 
paper,  no  anlbiguity  existed  as  to  which  C.  was  meant  by  'the  words,  "i«id 

Same.  Same.  Where  the  interpretation  of  an  instrument  is  rendered  obacura 
by  a  conflict  of  its  grammatical  construction  with  its  scope  and  pnrpose,  re- 
sort may  be  had  to  extrinsic  evidence  to  determine  the  sense.  Roberta  (m 
Fraada,  26,  27. 

Sams.  Scire  faeiae.  If  a  «ct. /a.  recite  that  certain  justices  by  name  retamed 
a  recogi^ixance  into  the  clerk's  office,  and  that  it  was  witnessed  by  them,  tbcae 
ar0  sufficiently  certain  allegations,  that  the  recognizance  was  acknowlcdc«d 
before  them. 

A  State's  warrant  was  issued  by  Isaac  Dennison,  a  justice 
of  the  peace  for  Montgomery  county,  on  the  22d  of  Feb- 
ruary, 1836,  against  Thomas  Cherry,  upon  a  charge  of  fraud- 
ulently having  and  keeping  in  his  possession  certain  counter- 
feit coins.  The  defendant  was  thereupon  brought  before 
three  other  justices  of  Montgomery  for  trial  on  the  same  day; 
and  they  ordered  him  to  enter  into  a  recognizance  for  his  ap- 
pearance at  the  circuit  court,  to  answer  the  charge, — himself 
in  tbe  penalty  of  $3000,  and  two  sureties  in  the  penalty  of 
j)  3000,  jointly  and  severally,  or  stand  committed.  lie  gare 
tbe  recognizance  and  it  v;as  acknowledged  first  by  the  defen- 
dant, Thomas  Cherry,  then  by  David  Fields,  and  lastly  by 
Garrard  Y.  Cherry,  and  conditioned  that  the  ^^said  Cherry" 
should  appear,  &c.,  thus  leaving  a  grammatical  ambiguity  as 
to  which  Cherry  was  meant  by  the  words,  "said  Cherry.'* 
And  the  warrant  and  recognizance  were  filed  by  the  justices 
in  the  clerk's  ofiice  of  the  circuit  court  of  Montgomery.  At 
May  term,  1836,  the  defendant  was  indicted  for  passing,  and 
for  keeping  counterfeit  coins.  He  failed  to  appear,  and  a 
forfeiture  of  the  recognizance  was  taken  and  entered,  and 
writs  of  scire  facias  were  awarded  against  him  and  his  bail. 
The  writs  were  issued  on  the  23d  of  June,  and  returaed  at 
September  Term,  1836,  made  known  to  the  bail,  and  not  to 
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be  found  as  to  the  defendant.  An  alia$  was  issued  for  him,  l^«  ^'t* 
which  was  returned  "net  found"  at  May  Term,  1837,  when  Cheny. 
the  bail  appeared,  and  pleaded  to  the  writs  of  scire  facias^ 
fittl  tiel  record^  upon  which  the  Attorney  General,  Turnsr, 
joined  issue.  At  May  Teriti,  1838,  the  cause  was  argued 
before  his  Honor  Judge  Martin,  of  ibe  7tb  circnit,  upon 
the  plea,  which  of  course  involved  an  inquiry  into  the  validity 
of  the  recognizance;  and  also  as  upon  a  dfemurrer,  taken  at 
the  bar^  to  the  scire  facias^  involving  the  question  of  ifa  suf- 
ficiency. His  Honor  took  an  advisement;  and  at  May 
Tero),  the  cause  was  again  argued  before  his  Honor  Judge 
Barrt,  of  the  eleventh  circuit,  who  sustained  the  plea,  and 
gave  judgment — "that  there  is  no  such  record  as  is  set  forth 
and  described  in  the  scire  facias  against  the  defendant,  fcc 
The  Attorney  General  appealed  itf  error. 

The  portions  of  the  recognizance  and  sdre  fadasj  which 
are  necessary  to  understand  the  questions  made  in  this  count, 
are  recited  in  the  opinion  of  the  court.  But  the  principal 
question  was  as  to  the  ambiguity  in  the  recognizance. 

The  Attorney  General  insisted,  on  behalf  of  th6  state,  *" 
that  it  was  competent  for  the  court  to  look  into  tbe  other  pof- 
of  the  record  to  obtain  from  them  an  elucidation  of  tbe  ob- 
scurity in  the  phraseology  of  the  recognizance,  which  was 
no  more  at  any  rate  than  a  mere  grammatical  anri)iguity. 
Roberts  on  Frauds,  27.  He  said,  moreover,  that  the  toeao- 
ing  of  the  parties  to  a  recognizance,  as  well  as  to  any  other 
writing,  was  to  be  sought  by  all  the  ordinar}"^  means  of  inter- 
pretation. Mere  grammatical  construction  was  not  to'be  fol- 
lowed to  the  subversion  of  this  intent;  but,  on  the  contrary, 
was  in  no  case  to  be  resorted  to,  except  where  tbe  other 
indicia,  appearing  in  tbe  body  of  the  writing,  failed  to  re- 
move doubts  as  to  the  meaning  of  the  parties;  and  most 
certainly  was  not  to  be  allowed  to  raise  doubts,  where  other-  - 
wise  none  could  exist. 

Cook,  for  the  defendant  in  error,  argued  as  to  the  euffi- 
ciency  of  tbe  scire  facias^  that  it  was  bad  for  tbe  following 
reasons: — 1.  It  does  not  show  that  the  recognizance  was 
taken  before  the  justices  who  returned  it  into  court.  No  per- 
son but  a  judicial  officer   had  right   or  jurisdiction  to  take  a 
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recognizance,  so  as  to  make  it  a  record  on  which  a  scire  fa^ 
Cherry,  cios  would  lie,  or  on  which  the  party  could  be  called  in  court. 
Now,  although  ihey  are  stated  to  be  judicial  officers,  it  is  not 
stated  the  acknowledgment  was  made  before  them,  much  less 
is  it  stated  that  it  was  made  before  them  as  justices  of  the 
peace. 

2.  It  is  not  stated  in  what  county  it  was  taken.  The 
words,  said  county,  in  the  ncirt  facias  have  no  antecedent  to 
which  they  can  refer,  and  they  are  only  used  in  reference  to 
the  warrant.  There  is  no  allegation  in  the  scire  faciaa  that 
the  recognizance  was  taken  in  the  state,,  if  it  was  taken  by  the 
justices. 

3.  The  scire  facias  does  not  show  for  what  offence  the 
warrant  against  Thos.  Cherry  was,  or  that  it  was  for  any  of" 
fence  known  to  the  law.  It  may  have  been  for  a  roisdemean- 
or,  or  it  may  have  been  for  nothing;  if  so,  then  the  justices 
would  have  no  jurisdiction  to  take  a  recognizance  in  favor  of 
the  state  to  answer  any  charge. 

4.  It  is  not  stated  that  the  justices  were  justices  of  Mont- 
gomery  county,  or  of  the  state. 

He  contended,  that  the  recognizance  was  void  for  uncer- 
tainty, because  it  does  not  appear  which  of  the  two  Cbeiry's 
before  mentioned  was  to  appear  and  answer  the  state.  The 
words,  the  ^^said  Cherry"  applies  as  well  to  Garrard  T.  as  to 
Thomas  Cherry,  and  Garrard  Y.  never  was  called  to  answer 
the  state,  but  only  to  bring  the  body  of  Thoma$  Cherry. 
Indeed,  by  a  fair  grammatical  construction,  the  word  ^'said'^ 
refers  to  Garrard  Y.  Cherry,  being  the  last  antecedent  of 
that  name. 

He  cited  Bankhead  vs.  Saunders j  2  Harris  &  Gill,  82; 
and  the  CammontoeaUh  vs.  Daggettj  16  Mass.  R.  447,  to 
show  that  the  court  cannot  look  out  of  the  recognizance  itself, 
to  ascertain  its  meaning. 

G&EEN,  J.  delivered  the  opinion  of  the  court. 

December  17.        1.  It  js  insisted  by  the  defendants,  that  there  is  an  umbi- 

guity  in  the  recognizance  in  this  case,  upon  its  face,  whicli* 

renders  it  void  for  uncertainty.     It  is  in  the  following  words: 

* 'Be  it  remembered,  that  on  22d  day  of  February,   18^6, 
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personally  appeared,  ThQpaas  Cherry,  Da?id  Fields,  and  TheSute 
Garrard  Y.  Cherry,  before  us,  actiug  justices  of  the  peace,  Cheny. 
for  the  county  of  Montgomery,  and  acknowledge  themselves 
to  stand  justly  indebted  to  the  State  of  Tennessee,  that  is  to 
sqr,  the  said  Thomas  Cherry,  in  the  sum  of  three  thousand 
dollars,  and  the  said  David  Fields,  and  Garrai*d  Y.  Cherry, 
io  the  sum  of  three  thousand  dollars,  jointly  and  severally, 
to  be  levied  of  their  goods  and  chattels,  lands  and  tenements, 
but  to  be  void  if  the  said  Cherry  shall  make  his  personal  ap- 
liearance  before  the  judge  of  our  circuit  court,"  &c. 

.It  is  insisted,  that  we  cannot  perceive  which  of  the  per- 
sons, Thomas,  or  Garrard  Y.  Cherry,  is  bound  to  app^ear; 
tbat  the  words,  ^^said  Cherry,"  may  refer  to  either,  but  do 
more  grammatically  refer  to  Garrard  Y.  Cherry,  as  the  last 
antecedent. 

It  is  true,  that  if  there  were  nothing  to  control  the  appli- 
cation of.  the  words,  ^'said  Cherry,"  they  would  grammati- 
cally refer  to  Garrard  Y«  Cherry,  as  the  last  one  previously 
mentioned;  but  if  from  the  whole  instrument,  we  can  satis- 
fsQtorily  perceive  that  they  were  not  intended  to  refer  to 
Garrard,  but  to  Thomas,  we  are  to  construe  the  recogni- 
zance according  to  the  intention  of  the  parties,  and  not  ac- 
cording  to  its  gratiiniaitical  sense.  Thomas  Cherry  is  first 
mentioned  in  the  recognizance,  and  is  bound  in  the  sum  of 
ijme  tboqaand  dollars;  then  Garrard  Y.  Cherry  and  Fields  are 
i|ientioqed  in  connection,  and  are  jointly  and  severally  bound 
in  t))e  sum  of  j^SOOO.  We  neyer  see  one  of  the  bail  j)n- 
.ffriag  Into  .  his  obligation,  and  then  the  principal  and  il^ie 
m^jSur^fy  coming  forward  together,  and  jointly  agr^^ing  to 
JM^hofind.  But  it,  woul4 ,be  still  more  uncommon  ai|d a|t^)fr^ 
(pr  9pe,pf  ttie,  sureties  i^\fe  bound  in  $9(000,  and  the  other 
Ij^e^jaod^principal.  jpjptly  in  pply  $3000.  But  that  bpth 
these  unusual  and  incoogruous  facts  should  concur  in.^the 
nsiffiijl^Qggp\^Qe.Mjn9t  to  be  supposed  probable. 

We  must  perceive,  therefore,  that  the  whole  stress  and 
scope  of  the  instrument  indicate  that  Thomas  Cherry  is  re- 
ferred to  by  the  words,  ^'said  Cherry,"  so  that  the  ambigui- 
ty, which  it  is  contended  that  these  words  create,  does  not 
eiist. 
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The  stau  ^^  jf  \i  ^ere  not  sufficienily  clear,  to  enable  tbe  mind  to 
Cherry,  determine  with  absolute  certainty,  tbe  application  of  ibese 
words,  from  illustrations  drawn  from  other  parts  of  tbe  instru- 
ment, yet  as  it  must  be  seen,  that  those  passages  reflect  a 
strong  auxiliary  light  upon  the  words  in  question;  they  afford 
sufficient  ground  for  the  introduction  of  extrinsic  evidence. 
Roberis  on  Frauds,  27. 

£|ut  we  do  not  think  a  reference  to  such  evidence  neces- 
sary. We  are  satisfied  from  the  whole  instrument  that  Tho* 
mas  Cherry  is  referred  to,  and  tlsat  he  was  bound  to  appear 
according  to  the  recognizance. 

2.  Upon  the  demurrer  to  the  scire  facias^  it  is  insist- 
ed that  it  is  ill,  because  it  does  not  appear  that  it  was 
taken  by  persons  authorised  to  take  it.  It  recites  that, 
'^Whereas  heretofore,  to  wit,  on  23d  day  of  February,  1836, 
James  Wbeatly,  A.  Rogers,  aud  N.  F.  Trice,  Esquires, 
justices  of  the  peace  for  said  county,  filed  in  the  clerk's 
office  of  the  circuit  court  for  said  county,  a  warrant  in  the 
name  and  on  behalf  of  the  State  of  Tennessee,  against  Tho« 
mas  Cherry,  together  with  a  recognizance,  by  which,''  &c. 
Then  after  reciting  the  undertaking  pf  the  parties,  it  uses 
these  words,  '^which  said  recognizance,  signed  and  sealed 
by  said  parties,  and  attested  by  said  justices  of  tbe  peace," 
&q. 

The  recogniziEince  was  signed  and  sealed  by  the  parties, 

and  attested  by  tbe  justices,  and  by  them  delivered  to  tbe 
clerk  with  the  warrant,  upon  which  it  is  founded.  These  al- 
legations make  it  certain,  to  a  common  extent,  (which  is  all 
the  law  requires,)  that  the  recognizance  was  taken  before 
these  justices.  We  are  therefore  of  opinion  the  court  erred 
in  rendering  judgment  for  the  defendants,  on  the  plea  of  niil 
tUi  recordj  ape)  the  judgment  should  be  rendered  for  tbe 
state. 

Reverse  tbe  judgment, 


4 


C> 
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Dter  r^.  The  State. 

NuiSAPfCE.  Ret4aling  liquors  defined.  The  act*  of  1779,  c.  10,  crMtet  "the  ef. 
fence*  of  auliceoMd  retailing^  of  tpirituoos  liquon,  subjecting  perioo»  guilty 
thereof  to  a  penalty  of  one  hundred  aod  tirenty-fire  dollars* — and,  defining  it 
io  be — 1.  The  selling  of  tbem  in  smaller  quantities  than  aquaM. — 2.  The 
selling  of  them  by  the  quart  or  greater  quantity,  to  be  drunk  at  the  place 
where  sold. 

^AMi:^  Same-^made  indietable.  The  acU  of  1811,  c.  13,  and  1823,  c.  33,  make 
this  offence  indictable. 

Save.    Repeal,    These  latter  acts  are  repealed  by  the  same  acts  of  1831,  c  80 
and  1832,  c.  34. 

Same.  RepeiaUng  lowe  net  revived.  The  repeal  of  the  act  of  1831  by  the  act  of 
of  1838,  c.  120,  does  not  revive  the;ac1s  of  1811  and  1823,  because  those  acts  are 
also  repealed  by  the  act  of  1832,  which  is  not  repealed  by  the  act  of  1838,  the 
nrle  being  that — •* When  a  statute  is  repealed  by  several  acts,  a  repeal  of  OM 
or  two  of  them,  and  not  of  all,  does  not  revive  the  first  statute.**  12  R.  7.— 
Dwarris  on  Statutes,  67(>, 

Sams.  Same.  Repealed  lawe  may  be  rtf erred  to  wAm.  But  if  the  acU  of  1811 
and  1823  were  the  only  laws  which  define  the  offence  of  retailing,  they, though 
repealed,  might  be  referred  to,  to  ascertain  what  Is  meant  by  the  **offenoe  of 
retaiUng,**  prohibited,  but  not  defined,  by  the  ae:  of  1838.  For  it  is  a  rule  that 
—When  it  becomes  necessary  to  refer  to  a  repealed  statute  in  order  to  define 
,an  existing  offence,  ijt  may  well  be  done. 

Same.  Same.  Licenee  lawe  repealed.  The  act  of  1838,  c.  120,  however,  ope- 
rates virtually  as  a  repeal  of  all  laws  authorising  a  license  to  retail  spirituous 
liqaon;  because  it  makes  all  retailing,  without  exception,  a  misdemeanor,  in- 
dictable  and  punishable  by  fine  at  the  discretion  of  the  Court. 

Same.    Penalty  of  |125.  But,  «  eeema,  that  the  act  of  1779  is  not  repealed,  so  far 
as  it  inflicts  the  penalty  of  1 125  upon  persons  selling  by  the  quart  or  greater 
,q«antity,  to  be  drunk  at  the  place  where  sold.    Moore  vs.  The  State,  9  Yergert 
253,  recognized. 

STATfTTCa.    Acta  relate  to  their  paeeage.    When  an  act  has  been  signed  by  the 
Speakers  of  both  Houses  of  the  Legislature,  as  it  must  be  before  it  becomea  a 
law, — Con«t.  a^.  2,  s.  18, — it  takes  effect  from  its  passage  by  relation;  and  if 
it  be  a  repealing  statute,  it  avoids  an  act  done  by  authority  of  the  repealed  law 
in  the  interval  between  its  passage  and  signature. 

On  the  8tb  of  February,  1838,  the  Grand  Jury  of  David- 
son indicted  the  defendant,  for  that,  ''with  force  and  arms  in 
Xbe  county  aforesaid,  on  the  7th  of  February,  1838,  unlaw- 
fully, a  certain  gill  of  spirituous  liquors  he  did  sell  by  retail  to 
a  certain  Joseph  Ryan,  contrary  to  the  form  of  the  statute," 
&c. 

At  May  term  of  the  Court,  the  defendant  appeared  and 
pleaded  not  guilty,  and  issue  was  thereupon  joined,  and  he 
was  put  upon  trial. 

The  evidence 
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^f*'  That  the  defendant,  on  the  7th  of  February,  did  sell  li- 

The  State  quors  in  a  less  quaatiiy  than  a  quart  in  said  county,  and  re- 
ceived pay  therefor;  that  on  the  rooming  of  the  27th  of  Jan- 
uary, 1838,  the  defendant  had  applied  to  the  clerk  of  the 
County  Court  of  Davidson  for  a  license  to  retail  liquors  in  the 
county;  that  the  clerk  informed  him  that  he  had  understood 
that  the  Legislature  had  passed  an  act  prohibiting  such  li- 
censes; that  he  would  take  his  name,  and  the  day  and  time  of 
his  application, — and  if  allowed  to  issue  such  a  license,  be 
would  consider  the  application  as  made,  and  would  grant  him 
one;  that  when  said  application  was  made,  though  the  act  in 
question  had  been  passed  by  both  Houses  of  the  Legislature, 
it  had  not  been  signed  by  either  of  the  Speakers:  that  subse- 
quently, the  clerk  refused  to  grant  the  license; — ^that  on  the 
6th  of  February,  1838,  the  County  Court  of  Davidson  had 
granted  the  defendant  a  license  to  keep  tavern  in  said  county, 
and  sell  liquors  therein,  for  the  term  of  one  year  from  the  6tb 
of  February,  1838,  which  license  was  granted  under  the  Act 
of  1823,  and  the  previous  acts  on  the  subject  of  licensing  tav- 
erns. 

The  license  referred  to  was  read  in  evidence,  as  follows: 
^^  State  of  Tennessee,  Davidson  County  Court, 
February  Term,  1838. 
Whereas  Isham  Dyer  has  this  day  prayed,  and  obtained  an 
order  of  the  said  County  Court  to  keep  an  ordinary  at  bi» 
now  dwelling-house  in  this  county.     These  are  therelbie  to 
license  you,  the  said  Isham  Dyer,  to  keep  an  ordinary  at 
your  now  dwelling-house  in  this  county,  for  and  during  the 
term  of  one  year,  from  the  date  hereof;  you,  the  said  Isbam 
Dyer,  in-  all  •■things  complying  with  the- directions -of  the  Act 
ef  Assembly,   in  sueh  9ase  made  and  provided.     Witness 
'SmUk  Ctttldle,  Clerk  of  our  said  Court,  at  office,  the  ^Ah 

day -of  Febniaiy,  1838;" 

SMITH, caiDOLE. 

It  was  also  proved  that  the  defendant's  house  was  situate 
t Jilpsbville,  fUiid,  ^«&ia  large :  three  ..stpryi  ,brioknliQ«se;  and-  this 
9ifaa(idl,tbe.evidei»ce.iQ  tbe.4)|ise. 

The  Court,  Ruc^s  Judge,  charged  the  Jury ,j^bat/d|ieide*- 
fendant  had  no  rijpht  to  retail,  as  a  -lieeDafd.cetailer,  from 
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what  passed  between  him  and  the  clerk  of  the  couAfy  coart;  '''*' 
for  e?en  if  it  was  clear  that  the  defendant  was  entitled  to  a  li-  '^^*^  State, 
cense  under  the  act  of  1831,  still  he  could  not  detail  without 
actually  taking  the  license;  that  the  law  dated  on  the  26(h  of 
Jaouarf ,  was  in  force  on  the  27th,  though  not  signed  until  af- 
ter the  license  was  applied  for  that  day;  and  so  the  defendant 
was  not  entitled  to  take  a  license  on  that  day  under  the  act  of 
1831 ;  that  the  license  granted  to  the  defendant  by  the  CounQr 
Court  on  the  6th  of  February,  was  void ;  and  constituted  no 
defence  for  him  in  the  case,  the  act  of  1838  having  abolished 
all  tippling-houses,  except  such  as  hkd  been  licensed  before 
its  passage:  that  (as  to  the  principle  insisted  on,  that  the  Jury 
W6r^  jbdges  of  the  law  as  well  as  of  the  facts,  and  should  find 
thdir  verdict  according  to  their  own  construction  of  the  lail^, 
if  they  differed  from  the  Court,)  the  jury  are  the  eiclosive 
judges  of  the  facts;  not  so  of  the  law.  It  is  the  duty  of  the 
jury  to  respect  the  opinion  of  the  Court  upon  questions  of  law, 
and  to  be  governed  by  it,  unless  they  should  think  the  Judge 
^bng;*-in  that  case,  it  Was  their  privilege  to  find  their  vef« 
diet  according  to  their  opinion  of  the  law;  that  if  the  Judge 
kheA  in  his  view  of  the  law,  his  error  could  be  reversed  in 
ffie  Supreoie  Court;  whereas  if  the  Jury  took  upofi  thekti- 
selves  to  decide  the  law  against  his  charge,  it  could  not  be  ^e« 
verised  if  wrong. 

The  counsel  for  the  defendant  requested  the  CouH  to 
charge  the  jury,  that  if  they  entertained  a  reasonable  doubt  as 
to  the  meaning  of  the  statute  in  this  cade,  they  6ught  to  ac- 
quit the  defendant.     The  Court  refused  so  to  charge. 

The  jury  found  the  defendant  guilty;  and  his  motion  f6r  ^ 
new  trial  being  over-ruled,  the  Court  fined  Vita  teti  doUafs, 
i^d  gave  judgment  against  him  foi*  the  costs.  Frotn  all  which 
he  prosecutes  this  appeal  in  the  nature  of  a  writ  of  efror. 

Fletcher  for  the  plaintiff  in  errot. 

1.  We  take  several  exceptions  to  the  charge  of  the  Cir- 
cuit Judge,  and  aver  ti»t  he  erred  when  he  instructed  the 
Jury: 

1 .  That  the  Wtense  granted  by  the  Cetmty  Cbitft  bf  David- 
son on  the  6th  6f  Fiebruai^y  1838,  was  Void,  atrd  cotistituted  rib 
defence  for  Dyer. 
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^^^'  2.  And  that  be  erred  when  he  refused  to  tell  the  Jury  that 

The  State,  ihe  said  liceuse  was  a  sufficient  authority  to  authorise  Dyer 
to  sell  a  gill  of  spirituous  liquors. 

I.— 'It  is  contended  hy  the  State,  and  was  so  declared  by 
the  Judge,  that  the  act  of  1838,  repeals  all  laws  autborisiog 
the  retailing  of  liquors  in  a  less  quantity  than  a  quart,  and  all 
laws  authorising  the  granting  of  licenses  to  Tavern  Keepers. 

These  positions  are  denied  by  the  counsel  for  the  plaintiff 
in  error.  We  maintain  that  the  act  of  1838  repeals  the  whole 
of  the  act  of  1831,  c.  80,  and  '^so  much  of  the  4th  section  of 
the  act  of  1835-6,  c.  14,  as  relates  to  the  licensing,  and  in- 
creasing the  tax  on,  tliose  who  retail  spirituous  liquors. 

2.  It  is  furthei  contended  by  the  State — and  was  so  ruled 
by  the  Circuit  Judge,  that  the  act  of  1837,  c.  3d,  re- 
peals all  laws  which  tax  tavern-keepers,  or  which  require  them 
to  take  a  license.  Now,  a  reference  to  this  last  mentioned 
act,  will  show  that  it  refers  expressly  to  a  particular  act,  and 
no  other.  It  provides  that  so  much  of  an  act  passed  5th  Feb. 
1836,  entitled  ^'an  act  setting  forth  the  property,  real  and 
personal,  and  the  privileges  and  occupations  liable  to  taxation 
b  this  State,"  as  imposes  a  taA  on  tavern  keepers,  or  as 
requires  such  persons  to  obtain  licenses,  be  and  the  same  is 
repealed.  The  acts,  then,  of  1838  and  1837,  apply  express- 
ly to  the  acts  of  1831,  c.  80,  and  5th  Feb.  1836,  and  1832, 
c.  34. 

The  repeal  of  the  acts  of  1831  and  1832,  and  5th  Feb. 
1836,  leaves  the  acts  of  1811,  c.  113,  and  1823,  c.  35,  in 
full  force.  And  by  the  provisions  of  those  statutes,  the  coun- 
ty courts  are  fully  authorised  to  grant  licenses  to  tavern  keep- 
ers. And  having  granted  a  license  to  Dyer  to  keep  an  ordi- 
nary, that  license  was  not  void,  and  did  constitute  a  good 
defence  for  him. 

The  court  will  see,  by  reference  to  the  statute  of  1798,  c 
10,  §  2,  and  1832,  c.  34,  §  1,  that  tavern  keepers,  who  have 
obtained  licenses,  are  fully  authorised  to  retail  spirituous 
liquors  in  the  very  stnallest  quantities. 

3.  It  is  further  contended  by  the  State,  that  the  2d  section 
of  the  act  of  1838,  c.  120,  makes  it  an  indictable  offence  in 
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any  person,  and  under  all  circumstances,  to  retail  spirittious       ^f^ 
liquors.  Th«  si»t«. 

But  such  is  not  the  meaning  of  the  section.  By  reference 
to  the  act  of  1811,  c.  U3,  the  court  will  see  that  the  last 
mentioned  acts  make  it  an  indictable  offence  to  retail  liquors 
without  license;  and  limit  the  fine,  upon  conviction,  to  a  sum 
not  less  than  one  nor  more  than  five  dollars.  Now,  a  bare 
inspection  of  the  second  section  of  the  act  of  1838,  will  show 
that  that  section  is  added  for  the  express  purpose  of  antborts- 
ing  the  judge,  upon  conviction,  to  fine  the  defendant  ^^at  the 
discretion  of  the  court,  as  in  other  cases  of  misdemeanor,  and 
to  repeal  that  portion  of  the  second  section  of  the  act  of  1815, 
c.  203,  which  limits  the  fine  to  five  dollars."  It  is  proper 
here  to  remark,  that  there  is  no  act  of  1615,  c.  208,  relating 
to  the  retailing  of  spirituous  liquors.  The  legislature  meant 
the  second  section  of  the  act  of  181 1,  c.  113.  This  view  of 
the  second  section  of  the  statute  of  1 838  is  further  confirmed 
by  the  language  itself,  of  the  section.  It  declares,  '^that  all 
persons  convicted  of  the  oflTence  of  retailing  spirituous  li- 
quors, shall  be  fined,  &c.'^  The  language  shews  that  ^Uhe 
ofience"  mentioned  is  Ihe  oflfence'  pointed  out  in  the  second 
section  of  the  act  of  181 1 .  The  second  section  of  the  act  of 
1838  creates  no  new  ofience,  and  authorises  the  court  to  in* 
crease  the  fine  beyond  the  sum  to  which  it  had  been  limited 
by  the  act  of  1811. 

If  the  act  of  1838  repeals  the  acts  of  1811  and  1823;  and, 
also,  the  acts  of  1831,  1832,  and  1836,  then  we  certainly 
have  no  statute  against  retailing  liquors,  either  with  or  with- 
out license;  and  it  follows  that  no  person  can  be  punished  for 
such  retailing,  since  it  was  never  indictable  at  the  common 
law.  I  assume  this  position  upon  the  ground  that  the  second 
section  of  the  act  of  1838  does  not  make  it  an  ofl^ence  so  to  re- 
tail. That  act  creates  no  offence,  defines  no  offence,  but 
refers  to  ^Hh^.  offence"  as  something  already  known  and  ex- 
isting. I  further  contend,  that  the  reference  to  an  existing  . 
and  akeady  defined  offence,  shows  conclusively  that  the  acts 
of  181 1  and  1893  are  in  force,  for  ^Hhe  offeiice'f  referred  to 
can  be  found  no  where  else  but  in. those  statutes. 

There  was  another  act  passed  at  the  last  session  of  the  Lie- 
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^/^^  gislature,  oo  tlie  27tk  of  January,  1838,  c.  169,  which  shows 
Th*  stftte.  that  that  body  considered  that  licenses,  to  retail  spirits,  were 
atill  to  be  had  and  used.  The  act  referred  to  makes  it  penal 
for  ^^lieen$ed  grocers"  to  sell  spirits  oa  Sunday^.  Would 
the  l^islaiur^  have  embodied  in  its  criminal  cede  a  new  sta- 
tute which  was  to  die  as  soon  as  born?  Why  £peak  of  ^^U- 
eeiMed^^  |;rocers  if  no  licenses  were  hereafter  to  issue?  Lt 
would  be  useless  as  respected  the  short  period  of  time  the 
Jieensea  previoMsly  granted  were  to  exist. 

A*  In  the  construction  of  doubtful  statutes,  1  believe  the 
established  rule  is,  to  endeavor  to  arrive  at  the  intentions  of 
the  legislature.  ^  Dane,  595,  590.  By  reference  to  the 
report  of  the  special  committee  who  presented  this  bill,  it 
will  be  seen  it  formed  no  part  of  their  plan  to  repeal  the  acts 
of  181 1  and  1823.  That  committee,  on  the  first  page  of  their 
report,  say — ^^With  puch  a  state  of  things^  accompanied  with  a 
slight  amendment  of  the  laws  regulating  the  manner  of  granting 
lavem  licenses,  your  committee  would  at  present  be  content. '* 
And  on  the  last  page  they  say:  They,  in  conclusion,  recom- 
mend the  repeal  of  the  acts  of  1831  and  1835,  authorizing 
persons  to  retail  spirits;  and  an  amendmenl  of  the  existmg 
laws  so  as  to  impose  an  increased  fine  upon  all  persons  there- 
after guilty  of  such  offence.  A  bill  in  conformity  with 
the  foregoing  views,  is  herewith  reported,  and  its  passage 
recommended."  I  contend  that  the  act  of  27th  January, 
1938,  is  in  conformity  with  these  recommendations — that  it 
Jeaves  in  force  the  acts  of  181 L  and  ^823— refers  to  the  *'ex- 
tstinglaws"  alluded  to  by  the  committee — that  it  creates  no 
dew  offence,  but  merely  gives  the  court  power  to  levy  an 
^^increased  fine" — and,  consequently,  that  in  the  construction 
of  the  statute  by  the  judge,  there  is  error. 

5.  The  circuit  judge  was  in  error  when  be  refused  to  in- 
struct the  jury,  that  if  they  entertained  a  reasonable  doubt  as 
10  the  meaning  of  these  statutes,  still  they  ought  not  to  acquit 
on  that  account. 

I.  A  verdict  oi  conviction  is,  formally,  that  we  find  tbe 
defendant  guilty,  in  manner  and  form  as  cbai|;ed  in  the  indicl- 
ment.  In.  ifais  case^-  Dyer  is  charged  with  selling  a  gUl  of 
spirits  contrary  to  tbe  form  of  the  statute,  in  sucb  cases  mad^ 
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ind  provided.     The  Jury  comes  into  court  and  telle  the       ^^J^ 

judge:  ^^We  don't  know  what  the  stiktitte  meads,  we  entertain    The  state. 

doubts  as  to  its  purport."     According  to  this  portito  of  the 

judge's  charge  in  the  case,  he  would  respond  to  the  Jiirj — 

*^You  most  still  find  him  guiky,  in  manner  and  forin  as  cherg* 

ed  in  the  indictment,  and  that  his  acts  are  contrary  to  the  pro- 

i^isions  of  the  statute,  although  you  don't  know  what  the  stat* 

die  means — provided  you  are  satisfie<f  of  the  fact  thai  be  iM 

the  gill  of  liquor."    No  one  questions  that  if  the  jory  enter* 

liain  reasonable  doubts  as  to  tbe  faets,  they  must  acquit — thai 

is,  if  they  doubt  whether  the  facts  bribg  the  case  under  the 

law,  they  must  acquit — ^but  though  thet  may  not  be  satisftd 

that  the  law  covers  the  facts,  they  must  convict.     6  Dane, 

688,  §  16.— 590,  §  35. 

5.  ^^The  Court  explained  to  the  jur^,  that  if  the  jui^e 
erred  in  his  views  of  the  biv,  his  error  could  be  revera- 
ed  in  the  Supreme  Court;  whereas,  if  the  jury  took  upon  then* 
selves  to  decide  the  law  different  from  the  charge,  it  could 
not  be  reversed,  if  wrong."  I  think  this  part  of  the  charge  was 
calculated  to  have,  and  did  have,  to  undue  influence  upon  the 
mind  of  the  jury.  See  5th  Yerger,  Chtmer  vs.  the  SM€^  at 
page  179,-— *the  two  concluding  paragraphs  of  Judge  While's; 
Opinion. 

6.  But,' suppose  I  am  mistaken  upon  all  the  foregoing  {k>inta 
--that  the  act  of  1838  repeab  the  acts  of  18n,  1823,  1881 
and  1835,  still  I  contend,  that  the  defendant  was^  Wrongfully 
convicted;  and  that  inasmuch  as  Dyer'  applied  to  the  clerk 
for  a  license  before  the  act  o(  1838  was  sig^ned  by  the  Speak- 
ers, as  between  him  and  the  State^  from  what  passed  between 
him  and  the  clerk,  he  is  to  be  considered  as  having  obtained  a; 
license  under  the  act  of  1831,  before  the  act  of  1838  became' 
a  la^.  This  brings  up  tbe  question  when  an  act  becomes  a 
law  in  Tennessee.  By  the  Constitution  of  Tennessee,  Art. 
2,  §  18,  *'No  bin  shall  become  a  law  ubtil  it  shall  be  read 
snd  passed  on  three  different  days  ib  each  House,  and  be 
signed  by  the  respective  Speakers."  See  ako  6  Dane, 
687;  1  Dane  541;  5  Dane,  Art.  6,  p.  247.  Then, 
when  Dyer  applied  to  the  clerk  tbe  act  of  1838  had  not  be- 
eoroe  a  law;    consequently,  the  act  of  1831   was  then  'n» 
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^^^       force.    The  court  has  said,  thai  upon  proper  occasions,  ii  witt 
The  sutc.    look  to  the  very  hour  of  the  day  when  a  thing  was  done.     4 
Yerger,  270. 

But  it  may  be  said,  that  though  Dyer  applied  for  the  li- 
cense, before  the  act  of  1838  became  a  law,  still  as  he  did 
not  actually  obtain  the  license,  that  application  avails  him 
nothing.  The  act  of  1831  provides,  that  ^^any  person  wish- 
ing to  retail  spirituous  liquors  is  hereby  authorised  to  apply 
to  the  clerk  of  the  county  court  for  a  license  for  that  purpose; 
and  such  clerk  is  hereby  authorised  and  required,  to  issue  to 
such  person  so  applying,  a  license,  &c.''  Here,  Dyer  did  aU 
that  the  law  required  of  him;  and  when  the  agent  of  the  State, 
which  is  the  State  itself,  did  not  do  what  he  was  ^^rcquired*^ 
to  do,  can  the  State  charge  that  man  with  an  infraction  of  Us 
laws.  There  is  a  material  distinction  between  a  case  when 
the  State  is  prosecuting  an  individual  for  an  infraction  of  its 
laws,  and  the  case  of  two  individuals  who  are  contending  for 
some  private  right,  [f  the  State  prevents  the  man  from  cod* 
forming  to  the  law,  can  the  State  punish  him  for  a  breach? 
It  may  be  said  that  Dyer  had  modes  of  redress — a  suit  for 
damages,  and  coercion  by  means  of  a  mandamus.  So,  per- 
haps, he  had.  But  his  leaving  these  private  modes  of  redress 
do  not  affect  the  question  of  the  right  of  the  Government  to 
punish  him  for  not  obtaining  that  which  the  State  prevented 
him  from  obtaining.  But  I  maintain  that  he  had  a  license 
under  the  act  of  1831.  The  evidence  shows  that  the  clerk 
told  him,  ^^he  considered  the  application  as  made,  and  he 
should  have  one,"  if  allowed  by  law  to  issue  it.  If  the 
act  of  1838  was  not  then  in  force,  he  was  authorised  to  issue 
4>ne-  It  is  not  the  mere  issuance  of  the  paper,  called  a  license^ 
tliat  gives  the  privilege.  A  man  may  have  a  license,  and  yet 
have  no  such  paper.  That  paper  would  only  be  ao  evidence 
that  he  had  the  privilege.  It  is  not  the  commission,  the 
parchment,  that  makes  a  man  an  officer.  The  commission  is 
only  a  convenient  evidence  that  he  is  an  officer.  It  has  been 
decided  that  where  a  person's  license  expires  between  the 
times  of  the  meetings  of  the  commissioners  empowered  to 
grant  it,  such  person  is  not  liable  to  indictment  for  selling  li- 
quors during  (hat  intermediate  period,  because  the  Govern* 
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meot  bad  put  it  out  of  his  powiv  to  get  the  license.     See  2       ^^^^ 
Johnson's  Cases,  346.  TL«  Mite. 

The  Attorney  General,  on  behalf  of  the  State,  argued  in 
the  first  place,  that  the  act  of  1838,  c.  139,  in  itself,  irrespec- 
tive of  all  other  enactments  upon  the  subject,  forbids  the  re- 
tailmg  of  spirituous  liquors,  because  it  inflicts  a  penalty  for 
tloing  the  act,  denominates  the  act  a  misdemeanor,  and  makes 
it  punishable  as  such,  and  hence  the  thing  is  unlawful,  although 
there  are  in  the  act  np  prohibitory  words.  Dwarris  on  Stat- 
utes, 678,  marginal  page. 

In  the  second  place,  he  said  that  by  repealing  the  act  of 
1831,  C..89,  the  legislature  had  not  revived  the  act  of  1823, 
c.  33,  because  the  act  of  1823  bad  been  repealed  by  the  act 
of  1832,  c.  34,  as  well  as  by  the  act  of  1831,  and  a  repeal  of 
one  or  two  repealing  acts,  and  not  of  all,  does  not  revive  the 
first  statute.     12  Rep.  7;  Dwarris  on  Statutes,  675.     He  in- 
sisted that  a  statute  is  repealed  either  by  implication,  (where 
the  provisions  of  a  new  statute  are  inconsistent  with  those  of 
an  old  one  upon  the  same  subject,)  or  expressly.     But  there 
is  nothing  in  the  act  of  1838  which  conflicts  with  the  first  sec. 
tion  of  the  act  of  1832,  c.  34,  and  that  statute  not  being  men- 
tioned in  the  act  of  1838,  it  follows  that  only  such  parts  of  it 
are  repealed  by  implication  as  are  inconsistent  with  the  provi- 
sions of  the  act  of  1838.     That  part  of  it  which  relates  to 
granting  retailing  licenses  is  repealed,  because  the  act  of  1838 
expressly  annuls  the  authority  to  grant  such  licenses.     But 
the  part  of  it,  namely,  the  first  section,  which  prohibits  retail- 
ing without  license,  corres|)onds  with  the  purview  of  the  act 
of  1838,  and  it  consequently  stands  in  force,  a  substantial 
prohibition  of  unlicensed  retailing.     And  the  authority  to  li- 
cense being  destroyed,  there  can  be  no  retailing.     So  that  as 
the  laws  now  stand,  applying  to  them  the  same  principles  of 
argument  pressed  for  the  plaintiff  in  error,  the  act  of  1832 
prohibits  retailing  without  license,  and  the  act  of  1838,  after 
declaring  that  license  shall  not  be  granted,  prescribes  the  pun- 
ishment which  shall  be  inflicted  on  a  party  guilty  oi  that  '^of- 
fence;" namely,  that  he  shall  be  punished  as  for  a  misde- 
meanor.    Therefore  the  doubt  which  has  been  insisted  upon 
in  the  argument,  occasioned  by  the  want  of  prohibitory  words 
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^y^'  in  the  act  of  1838^  is  removed'  by  tbe  first  section  of  tbe  act 
The  Stale,  of  1832,  which  Is  expressly  prohibitory.  And  he  said  thai 
that  prohibitidD  ivas  as  complete  as  if  it  had  been  inserted  in 
the  act  of  1838,  as  one  of  its  sections.  He  also  contended 
that  the  act  of  1833  was  empbittically  designed  to  repeal  the 
acts  of  1811  and  1823,  because  it  prohibits  public  houise- 
keepers,  as  well  as  orther  persons,  from  retailing,  without  tak- 
ing out  the  license  provided  by  the  act  of  1831;  #bereas  by 
those  statutes  public-house  keepers  could  retail  under  the 
authority  of  their  ordinary  licensed,  as  an  incident  to  tbe  occu- 
pation. 

£.  H.  EwtMO  in  reply,  ihsiated  that  (be  act  of  1838  con- 
tained no  prohibition  of  retailing:  that  the  act* of  retailing  in 
itself  was  indifferent,  as  well  of  spirituous  Kquors  as'of  any  other 
articles  of  merchandise  or  traffic;  that  it  followed  necessarily, 
if  a  statute  which  contains  no  prohibition  of  retailing,  speaks  of 
retailing,  an  indiffelrent  act,  as  an  ^^offence,"  reference  must 
be  had  to  some  other  existing  lav^  prohibiting  it,  and  making 
what  in  itself  is  innocent,  criminal.  In  what  law  w&s  this  pro- 
hibition to  be  found?  Not  in  the  act  of  1831,  for  that  was 
expressly  repealed  by  tlie  act  of  1838.  Not  in  the  acts  of 
1811  and  1823;  because  as  no  laws  are  repealed  by  a  new 
statute  but  those  which  are  mentioned,  and  as  the  repeal  of  a 
repealing  statute  revives  the  laws  which  it  annulled,  sb  here, 
by  repealing  the  act  of  1831  by  designation,  and  saying  no- 
thing of  the  acts  of  1811  and  1823,  which  had  been  repealed 
by  that  act,  they  stand  revived.  But  tbey  contain  no  prohi- 
bition of  retailing  per  m.  On  tbe  contrary,  they  prohibit  un-' 
licensed  retailing,  and  prescribe  the  mode  of  licensing.  And 
in  the  mode  prescribed.  Dyer  has  been  licensed,  and  conse- 
quently has  been  guilty  of  no  ^'offence,"  in  retailing  tbe  liquor 
AS  charged  in  the  indictment. 

But  supposing  the  acts  of  1811  and  1823  not  to  be  revived 
fcy  the  repeal  of  the  statute  repealing  them;  that  is,  supposing 
it  to  be  true,  as  insisted,  that  the  act  of  1838  does  contain  a 
substantial  prohibition  of  retailing,  denominating  it  an  ^^of- 
fence,''  still,  what  that  ^^offence?'  is,  can  only  be  known  by 
referring  to  the  acts  of  1811  and  1823,  and  such  reference 
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xan  be  made  to  those  statutes,  neither  for  that,  or  any  other       ^'>'" 
purpose,  if,  as  contended,  ihey  are  not  revived.  The  Stite. 

It  is  extremely  metaphysical,  if  not  nonsensical,  to  argue, 
that  a  portion  of  the  act  of  1832,  a  law  which  is  only  amenda- 
tory of  the  repealed  law  of  1831,  can  remain  in  force,  and 
escape  the  fate  of  the  act  of  wUich  it  was  an  amendment.  The 
.argument  of  the  Attorney  General  supposes  that  the  words — 
''No  public  housekeeper,  or  other  person  whatsoever,  shall 
retail  spirituous  liquors  in  less  quantities  than  one  quart," 
stand  unrepealed,  a  substantive  prohibition  of  retailing;  while 
the  concluding  words  of  the  section — '^unless  he  shall  first 
obtain  a  license  for  that  purpose,  as  provided  for  in  the  act 
of  1831,  which  this  is  intended  to  amend,"  are  utterly  abro- 
grated.  This  mode  of  decimating  a  law,  destroying  the  Egyp- 
tians and  passing  over  the  Chosen  People,  is  at  least  new,  apd 
is  a  discovery  to  which  nothing  but  the  march  of  mind  and 
lapse  of  ages  could  ever  have  brought  the  world.  To  bo  se* 
rious,  it  is  believed  that  no  precedent  can  be  found  where  a 
part  of  a  section  has  been  regarded  as  repealed,  while  the 
residue  standing  in  close,  and,  one  would  think,  inseparable 
connection  with  the  other  part,  has  been  held  to  remain  im- 
touched.  It  would  be  difficult  to  believe  that  the  I^slature 
totended,  by  abrogating  the  licensing  power,  to  produce  so 
wonderful  a  metamorphosis  upon  the  act  of  1832,  aa  to  make 
out  of  what  was  a  law  regulating  the  mode  of  licensing  retail- 
ing, a  simple  and  unqualified  prohibition  of  retailing. 

TuRLEY,  J.,  delivered  the  opinion  of  the  court.  December  \i. 

Isbam  Dyer  was  indicted  and  convicted  of  the  offenoe  of 
retailing  spirituous  liquors — and  as  a  punishment  therefor  was 
sentenced  by  the  judgment  of  the  circuit  court  of  Davidson 
county  to  pay  a  fins  of  ten  dollars^  to  reverse  which,  this  writ 
of  error  is  prosecuted,  and  it  is  now  contended  on  bis  behalf 
that  the  judgment  of  the  court  below  ought  to  be  reversed — 
because,  1st,  be  obtained  a  license  from  the  county  court  of 
Davidson,  on  tbe  6tb  day  of  February,  J  838,  to  keep  an 
ordiRary  for  twelve  months,  under  which  he  was  by  law  au- 
ihoriaed  to  retail  spirits-Hind  that  it  was  during  the  continu- 
anoe  of  that  period  of  time,  that  tbe  ofibnce,  if  any,  was 
.committed,  toi  which  lie  stands  convicted.     And  2d,  that  he 
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^y"       applied  to  the  clerk  of  the  county  court  of  Davidson,  Tor  a 
The  st?i(c.    license  to  retail  spirituous  liquors  at  a  period  of  time,  when 
by  law  he  was  entitled  to  receive  it — and  that  the  clerk, 
who  was  the  agent  of  the  state,  authorised  to  issue  it,  re- 
fused to  do  so. 

The  firsts  proposition  presents  the  question,  whether  there 
was  on  the  6th  day  of  February,  1838,  any  law  in  force 
which  authorised  the  clerk  of  the  county  court  of  Davidson 
to  issue  a  license,  under  which  spirituous  liquors  might  be 
retailed,  and  if  not,  whether  there  is  any  law,  under  the  pro- 
visions of  which  a  person  may  be  punished  for  so  doing?  In 
order  to  a  correct  determination  of  this  question,  it  becomes 
necessary  to  examine  the  various  statutes  which  have  been 
enacted  upon  the  subject,  in  order  to  deduce  therefrom  the 
proper  rule  of  action.  The  offence  charged,  not  being  such 
at  common  law,  it  necessarily  follows,  that  if  there  be  no 
statute  prohibiting  it,  it  is  not  indictable;  and  also,  that 
^  though  it  may  be  in  general  prohibited,  yet  if  it  be  permitted 
under  particular  exceptions,  and  the  person  charged  can  bring 
himself  within  an  exception,  it  ceases  to  be  an  offence. 

The  act  of  1767,  c  8,  §  16,  recognises  a  law  in  existence, 
requiring  ail  persons,  wishing  to  keep  an  ordinary,  (which 
is  a  public  house  of  entertainment, )  to  obtain  a  license  for 
that  purpose — the  words  of  the  statute  are,  "Every  person 
who  shall  obtain  a  license  agreeably  to  law,  to  keep  an  ordi- 
nary, &c. 

The  act  of  1779,  c  l6,  §  3  and  12,  provides  that  *<no 
person,  not  having  license  for  keeping  an  ordinary,  shall 
sell  or  retail  spirituous  liquors  in  smaller  quantities  than 
the  quart,  under  the  penalty  of  one  hundred  and  twenty-five 
dbllars,  nor  by  larger  quantities  than  the  quart,  to  be  drank 
at  the  place  where  sold. 

The  act  of  1811,  c  113,  §  1,  provides,  that  any  person 
or  persons  wishing  to  keep  an  ordinary  or  house  of  encertatn- 
ment,  shall  prefer  bis  or  her  petition  to  the  coun^  court  io 
which'  he  or  she  resides,  paying  a  license  therefor,  for  one 
year;  and  if  said  court,  upon  examination  of  his  or  her  peti- 
tion, are  satisfied  that  be  or  she  so  applying,  are  of  aofficieot 
probity,  and  not  addicted  to  any  gross  immorality,  they  may 
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order  die  prayer  of  the  petitioner  to  be  granted.  The  second  '^J*'' 
section  provides,  that  if  any  person  or  persons  shall  keep  an  The  sute. 
ordinary,  or  retail  liquors,  by  a  smaller  quantity  than  is  point- 
ed out  by  the  act  of  1779,  c  10,  without  first  having  obtain- 
ed a  license  therefor,  as  aforesaid,  such  person  or  persons 
shall  be  liable  to  an  indictment  for  keepmg  a  tippling  house, 
and  upon  conviction,  shall  be  fined  by  the  court  in  a  sum  not 
exceeding  five  dollars,  nor  less  than  one  dollar.  The  act  of 
1823,  c  33,  provides  in  §  1,  that  no  county  court  in  this 
state  shall  hereafter  grant  license  to  any  person  whatever  to 
keep  a  public  inn,  or  house  of  entertainment,  unless  the  per- 
son applying  for  such  license,  shall  first  prove  in  open  court, 
by  the  testimony  of  creditable  witnesses,  that  the  person  ap- 
plying has  a  good  moral  character,  and  that  he,  she  or  they 
are  provided  with  lodging,  stables  and  house  room  for  the 
accommodation  of  travellers  and  lodgers;  and  in  no  case  shall 
such  license  be  granted,  if  tlie  court  shall  be  of  opinion,  that 
the  retailing  of  spirituors  liquors  is  the  principal  object  in 
obtaining  such  license. 

The  act  of  1831,  c  80,  provides  in  §  1,  that  any  person 
wishing  to  retail  spirituous  liquors  in  this  state  is  hereby  au- 
thorised to  apply  to  the  clerk  of  the  county  court,  of  the 
county  in  which  he  may  wish  to  retail  such  liquors  for  a  li- 
cense for  that  purpose,  and  said  clerk  is  hereby  authorised 
and  required  to  issue  to  such  person  so  applying,  a  license 
for  the  term  of  one  year,  from  the  date  thereof — said  appli- 
cant first  paying  therefor  to  said  clerk  the  sum  of  twenty -five 
dollars. 

The  act  of  1332,  c  34,  which  was  passed  to  amend  the 
act  of  1831,  c  80,  provides  in  section  1st,  that  no  public 
housekeeper,  or  other  person  whatever,  shall  retail  spirituous 
liquors  in  less  quantities  than  one  quart,  unless  he  shall  first 
obtain  a  license  for  that  purpose,  as  provided  in  the  act  in- 
tended to  be  amended.  The  act  of  1835,  c  13,  §  4,  pro* 
vides,  that  each  and  every  keeper  of  a  tavern  or  house  of 
public  entertainment  shall  pay  annually  a  tax  of  five  dollars, 
with  a  proviso,  that  such  license  shall  not  authorise  the  re- 
tailing of  spirituous  liquors,  unless  such  privilege  is  mention- 
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i>7«r        ed  in  the  license,  in  which  case,  twenty-five  dollars  shall,  in 
The  State,    addition  to  the  sum  of  five  dollars,  be  paid  for  such  license. 

The  act  of  1838,  c  120,  entitled  an  act,  to  repeal  all  laws 
licensing  tippling  houses,  and  for  other  purposes — provides 
in  section  1st,  that  the  act  of  1831,  c  80,  and  so  much  of 
the  fourth  section  of  the  act  of  1835,  c  13,  as  relates  to  the 
licensing  and  increasing  the  tax  on  those  who  retail  spirituous 
liquors,  be,  and  the  same  are  hereby  repealed.  It  also  pro** 
vides  in  section  second,  that  all  persons  hereafter  convicted 
of  the  offence  of  retailing  spirituous  liquors  shall  be  fined  at 
the  discretion  of  the  court,  as  in  other  cases  of  misdemea- 
nor. 

Upon  this  review  of  the  statutes,  the  first  thing  that  strikes 
us,  as  worthy  of  remark  is,  that  from  the  year  1779,  up  to 
year  1831,  in  all  laws  passed  upon  the  subject  of  retailing 
spirituous  liquors,  there  appears  to  be  an  anxiety,  which  in- 
creased upon  every  action  by  the  legislature  to  confine  the 
privilege  to  persons  of  probity  and  trust,  and  who  from  being 
engaged  in  a  laudable  and  necessary  calling,  requiring  both 
industry  and  capital  in  order  to  be  conducted  with  success, 
it  was  supposed  would  have  every  inducement  not  to  abuse 
the  dangerous  privilege  entrusted  to  them.  The  act  of 
1779  confined  the  privilege  to  persons  who  had  obtained  a 
license  to  keep  an  ordinary.  This  was  found  not  to  be  suffi- 
cient to  control  within  proper  limits  the  evils  resulting  from 
retailing  spirituous  liquors.  The  act  of  1811,  confined  the 
privilege  to  those  whom  the  county  court,  upon  examinatioD, 
should  be  satisfied  were  of  sufficient  probity,  and  not  addict- 
ed to  any  gross  immorality.  This  was  found  not  to  be  suffi* 
cient  for  the  purpose  designed,  and  the  legislature  being  de- 
termined to  find  a  remedy  for  the  evil,  passed  the  act  of 
}82S,  by  which  the  privilege  was  confined  to  those,  who 
could,  by  creditable  witnesses,  show  that  they  were  of  good 
moral  character;  that  they  were  provided  with  bedding,  sta- 
bles and  bouse  room,  for  the  accommodation  of  lodgers  and 
travellers,  to  wit,  that  their  design  was  in  good  faith  to  keep 
a  house  of  public  entertainment;  and  to  ensure  this,  the  court 
was  prohibited  from  granting  the  privilege,  if,  in  its  opinion. 
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the  retailing  of  spirituous  liquors,  was  the  principal  object  in       ^y^^ 
asking  a  license.  The  s'toe. 

The  next  thing  that  strikes  us  as  worthy  of  remark,  is, 
that  in  1831,  some  eight  years  after  the  passage  of  the  act 
of  1823,  the  whole  policy  of  legislative  enactment  upon  this 
subject  appears  to  have  been  changed;  instead  of 'the  res- 
trictions of  occupation  and  character,  which  had  heretofore 
been  thought  of  such  vital  importance  in  the  granting  of  a 
privilege  so  liable  to  abuse  in  unworthy  hands;  it  appeals,  that 
oothing  thenceforth  was  to  be  taken  into  consideration,  but 
the  ability  to  pay  a  tax  of  twenty-five  dollars.  Whence,  it 
may  be  asked,  did  thi?  great  and  sudden  change  take  place? 
The  reason  is  to  be  found  in  the  history  of  the  CQuntry.  It 
had  been  ascertained  by  experience,  that  restrictions  which 
had  been  previously  created,  and  which  it  had  been  believed 
were  of  such  a  character  as  would  control,  and  keep  within 
proper  limits  this  dangerous  privilege,  had  been  totally  disre- 
garded by  those  to  whom  the  power  of  granting  it  had  been 
entrusted;  and  it  was  hastily  thought,  that  no  greater  evil 
would  result  from  increasing  the  tax,  and  making  the  privi- 
lege common  to  all  persons. 

The  next  thing  that  strikes  us  as  worthy  of  remark,  is,  that 
it  was  found  necessary,  in  the  year  1832,  the  first  year  after 
the  passage  of  the  act  of  1831,  to  begin  to  put  restrictions 
00  its  operations,  by  compelling  all  persons,  before  obtaining 
a  license  to  retail  spirits,  to  take  an  oath,  that  they  would 
not  retail  any  spirituous  liquors  to  any  slave,  nor  permit  the 
same  to  be  done,  unless  by  the  written  permission  of  the 
master  or  overseer.  In  the  year  1835,  it  was  found  neces- 
sary to  continue  the  restrictions  by  an  additional  oath,  that 
they  would  not  knowingly  permit  nor  allow  any  gaming  for 
whiskey,  wine,  money,  or  any  other  thing  to  drink  or  eat, 
or  other  valuable  thing,  in  the  house  in  which  the  spirits  were 
retailed,  or  on  the  premises.  And  that  if  any  such  betting 
or  gaming  should  take  place  within  their  knowledge,  that  they 
would  give  information  thereof  to  the  grand  jury  of  the  next 
circuit  court,  and  also  to  inflict  the  pains  and  penalties  of 
perjury  upon  all  those  who  might  violate  this  oath;  and  finally, 
it  was  found  necessary  to  pass  the  act  of  1838,  which  is  en** 
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^y^^        titled  as  has  been  seen,  an  act  to  repeal  all  laws  licensing 
The  Stale,    tippling  houses. 

Now  what  IS  the  legitimate  conclusion  from  this  view  of  ihe 
subject?  That  inasmuch  as  the  legislature  had  tried  to  obvi- 
ate the  evils  resulting  from  the  license  to  retail  spirituous 
h'quors  by  the  restrictions  of  character  and  occupation,  until 
it  was  found  to  be  of  no  avail;  that  having  then  extended  the 
right,  without  restriction  to  every  person,  until  it  was  found 
at  the  expiration  of  one  short  year,  that  they  were  again  com- 
pelled to  resort  to  them;  and  that  finding  at  last  that  oaths 
and  obligations  could  not  remove  the  dangers  and  difficulties 
arising  from  the  passage  of  the  act  of  1831,  it  was  deemed 
expedient  to  put  a  stop  to  the  practice  of  retailing  spirituous 
liquors  altogether.  That  this  is  the  correct  view  of  the  sub- 
ject, the  history  of  the  country  also  proves.  It  is  not  con- 
tended that  this  view  of  the  case  is  conclusive,  though  we 
think  it  entitled  to  much  weight,  and  the  njore  especially,  if 
there  be  doubt  in  the  construction  of  the  statutes  referred  to 
upon  this  subject. 

We  will  now  proceed  to  examine  the  grounds  upon  which 
the  defence  in  this   case  is  made  to  rest.     1st.  It  is  said, 
that  the  act  of  1838,  c  120,  only  repeals  the  act  of  1831,  c 
80,  which  authorised  every  person,  upon  the    payment  of 
twenty-five  dollars,  to  procure  a  license  to  retail  spirituous 
liquors,  and  so  much  of  the  fourth  section  of  the  act  of  1835, 
c  13,  as  required  the  keeper  of  an  ordinary  in  addition  to  bis 
lax  of  five  dollars  for  such  license,  also  to  pay  twenty-five 
dollars  additional  tax   for  the  privilege  of  retailing  spirituous 
liquors.     And  that  the  necessary  consequence  is,  that  inas- 
much as  these  statutes  operated  as  a  repeal  of  the  acts  of 
1811,  c  13,  and  1823,  c  33,  their  repeal  again  sets  up  the 
acts  of  181 1  and  1823.    To  this  objection  it  is  answered,  first, 
that  though  it  may  be  true,  that  the  act  of  1838  only  repeals 
the  act  of  1831  and  part  of  the  act  of  1835,   yet,  neither 
the  act  of  1811  nor  1823  can  be  setup  thereby;  because  (he 
acts  of  1811  and  1623  are  also  repealed  by  the  act  of  1832, 
c  34,  which  is  not  repealed   by  the  act  of  1838,  and   this 
upon  the  principle  of  the  construction  of  statutes,  that  when 
two    statutes    repeal    another,  a  repeal   of    one  of    the  re- 
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pealiog  statutes  will  not  again  set  up  the  statute  repealed.  ^y^ 
We  recognise  the  correctness  of  the  legal  principle,  and  the  'r»»«  i^t»*«» 
only  question  then  is,  whether  the  act  of  1832,  is  a  repeal 
of  the  acts  of  1811  and  1823.  We  think  it  is.  We  have 
seen,  that  by  the  provisions  of  the  acts  of  1811  and  1823, 
persons  who  obtained  a  license  to  keep  an  ordinary,  might 
retail  spirituous   liquors.     By  the  provisions  of  the  act  of 

1831,  any  persons  wishing  to  retail  spirituous  liquors  were 
authorised  to  apply  for  a  license  for  (Aaf  purpose,  (not. for  the 
purpose  of  keeping  an  ordinary,)  and  were  entitled  thereto 
upon  the   payment  of  twenty-five  dollars.     By   the  act  of 

1832,  the  keeper  of  a  public  house  is  prohibited  from  selling 
spirituous  liquors  by  retail,  unless  he  shall  first  obtain  a  li- 
cense for  that  purpose,  under  the  provisions  of  the  act  of 
1831.  Now  this  of  necessity  is  a  repeal  of  that  portion  of 
the  statutes  of  1811  and  1823,  which  authorises  the  keeper 
of  an  ordinary  or  public  house  to  retail  spirits.  By  these 
statutes  all  that  was  necessary  was  to  procure  a  license  to 
keep  an  ordinary,  and  the  right  to  retail  spirits  followed  as  a 
consequeijce;  but  by  the  act  of  1832,  although  the  ordinary 
license  be  procured,  yet  the  consequence  is  excluded,  unless 
a  special  license  therefor  be  obtained,  under  the  act  of  1831; 
this  act  being  repealed,  no  such  license  can  now  be  procured, 
and  the  consequence  cannot  attach  to  the  keeping  of  an  ordi- 
nary under  the  repealed  statutes  of  181 1  and  1823. 

2.  This  objection  is  also  met  by  the  answer,  that  the  act 
of  1838,  c  120,  does  operate  virtually  as  a  repeal  of  all  laws 
authorising  a  license  to  retail  spirituous  liquors,  because,  by 
the  provisions  of  the  second  section  it  is  made  a  misdemean- 
or to  retail  spirits,  punishable  by  fine,  at  the  discretion  of 
the  court,  as  in  case  of  other  misdemeanor.  We  have  seen 
that  the  wording  of  this  section  is,  that  ''all  persons  convict- 
ed of  the  offence  of  retailing  spirituous  liquors  shall  be  fined,'' 
&c.  This,  it  is  contended,  cieates  no  new  offence,  but 
only  refers  to  one  created  before,  viz.,  the  retailing  of  spirit- 
ous  liquors  without  a  license;  that  if  the  acts  of  1811  and 
1828,  the  laws  authorising  a  license  to  be  issued  have  been 
repealed,  then  we  have  nothing  by  which  the  offence  can  be 
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^y^^       defined,  as  the  repealed  statutes  cannot  be  referred  to  for 
Tbe  Slate,    that  purpose. 

We  do  not  recognise   the  correctness  of  this  principle, 
but  hold,  that  when  it  may  beconae  necessary  to  refer  to  a  re- 
pealed statute,  in  order  to  define  correctly  an  existing  offence, 
it  may  well  be  done,  but  if  this  were  not  so,  it  could  avail 
the  defence  nothing,  for  the  statutes  of  1811   and  1823  do 
not  either  of  them  define  what  retailing  spirituous  liquors  is. 
It  is  true,  that  the  act  of  1811  makes  it  indictable  to  do  so, 
without  a  license,  under  the  restrictions  there  created,  and 
tbe  act  of  1823  does  the  same.     But  when  we  wish  to  as- 
certain what  retailing  is,  we  are  under  the  necessity  of  re- 
ferring to  tbe  act  of  1779,  c  10,  vfhert  it  is  defined  to  be, 
the  selling  of  any  quantity  lese  than  a  quart  without  Ueensej 
or  any  greater  quantity y  if  to  be  drank  at  the  place  tchere  sold; 
and  subjects  persons  guilty   of  so  doing  to  a  penalty  of  one 
hundred  and  twenty-five  dollars.    This  statute  is  not  repealed 
by  the  act  of  1838,  c  120,  at  least  so  far  as  it  inflicts  tbe 
penalty  upon  all  persons  who  may  sell  by  a  greater  quantity 
than   the  quart,  intended  to  be  drank  at  the  place  where 
sold,  which  penalty^  this  court,  in  the  case  of  Moore  vs.  The 
State^  9  Yer.  353,  held  to  be  inflicted  by  the  I2th  section 
of  said  statute.     The  ofience  of  retailing  spirituous  liquors, 
then,  was  created  by  the  act  of  1779,  c   10,  and  subjected 
persons  guilty  thereof  to  a  penalty;  it  was  made  indictable  by 
the  acts  of  1811  and  1823,  provided  a  license  for  that  pur- 
pose was  not  obtained,  and  it  is  made  indictable  by  tbe  act 
of  1838,  without  any  exception  in  favor  of  a  license.     But, 
as  has  been  said,  if  there   were  doubt  as  to  the  conscruc- 
tion  which  should  be  given  to  this  statute  upon  its  wordings, 
we  could  have  recourse  to  information  derived  from  the  his- 
tory of  the  country  as  to  the  evil  intended  to  be  remedied, 
for  the  purpose  of  aiding  us  in  giving  the  correct  construc- 
tion: we  could  also  call  to  our  aid  for  the  same  purpose  the 
title  to  the  act.    When  all  these  principles  are  conbined,  they 
form  a  case  of  entire  prohibition  to  retail  spirituous  liquor, 
so  strong,  that  it  is  impossible  to  assail  it  with  any  hope  of 
success. 

2.  It  is  said  in  defence,  that  Dyer,  on  the  morning  of  the 
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27ih  of  January,  1838,  applied  to  the  clerk  of  the  county  ^^yrr 
court  of  Davidson,  for  a  license  to  retail  spirituous  liquors,  Ti  a  state. 
which  was  refused,  although  there  was  then  no  law  in  exist- 
ence prohibiting  it.  The  act  of  1838,  c  120,  had  passed 
both  Houses  of  the  Legislature  on  the  26th  of  January, 
1838,  but  was  not  signed  by  the  speakers  till  the  evening  of 
the  27th.  And  it  is  contended,  that  the  act  had  no  validity 
till  this  was  done,  and  therefore  could  not  have  taken  effect 
at  a  period  anterior  thereto. 

It  is  true,  that  it  is  provided  by  the  eighteenth  section  of 
of  the  11th  article  ol  the  Constitution  of  the  State  of  Tennes- 
see, that  ^'no  bill  shall  become  a  law  until  it  shall  be  read  and 
passed  on  three  different  days  in  each  house,  and  be  signed 
by  the  respective  speakers."  But  when  this  has  been  done, 
we  think  the  law  takes  effect  from  the  date  of  its  passage  by 
relation.  The  duties  to  be  performed  by  the  speakers  in 
signing  the  statutes  is  not  of  a  legislative,  but  ministerial  cha- 
racter. And  to  cause  the  operation  of  a  law  to  depend  upon 
the  period  of  time  when  this  duty  was  performed,  would  in- 
troduce too  great  uncertainty  in  the  administration  of  justice, 
as  there  would  be  nothing  but  the  memory  of  man  to  resort 
to  for  the  purpose  of  ascertaining  it. — The  signature  not  be- 
ing dated,  and  there  being  no  record  of  the  time  kept. 

But  wc  also  think  that  the  refusal  of  a  clerk  to  issue  a 
license  to  retail  spirituous  liquors  under  the  provisions  of 
the  act  of  1831)  even  if  it  bad  been  in  force,  would  not 
have  authorised  the  plaintiff  in  error  to  retail  as  if  he  had 
procured  one.  It  is  the  possession  of  the  license,  not  the 
application,  which  gives  the  right;  and  the  only  remedy,  in 
the  case  of  a  refusal,  would  be  against  the  clerk,  either  by 
an  action  on  the  case,  or  by  mandamus. 

We  are  therefore  of  opinion,  that  there  is  no  error  in  the 
proceedings  of  the  court  below,  and  affirm  the  judgment. 

Note.  Stefntes  take  effect  apon  the  most  remote  end  tecladed  portione  o^ 
the  State,  from  the  time  of  their  paua^e,  not  aUowing  a  tingU  mtmtnt  for  gain 
lag  intelligeDce  of  their  paasage: — a  principle  of  law  destitate  of  vwetj  aem- 
blance  of  reason,  and  fraught  with  hardship  and  seTtrltj.  It  is  not  quite  so 
bsd,  however,  as  the  old  English  rule— bj  which,  if  no  period  was  fixed  hj  the 
Hatnte  itMlf,  it  took  effect,  by  relation,  from  the  first  day  of  the  session  in  which 
the  act  Wat  passed.    This  rule  was  abolished  by  an  act  ot  33  Geo.  Ill— 1793— 
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Dyer  by  which  statutes  arc  to  liave  effect  only  from  the   time  thry  receive   the  ro^al 

^•'  assent.    The  settled  principle  of  American  law  is  declared  by  Marshall,  C.  J., 

The  Jtatc.  .^  j^fatthtva  vs.  Jane,  5  Coiid.  R.  270,  to  be,  "that  a  statute,  for  the  commence- 
ment of  which,  no  time  is  fixed,  commences  from  its  date;"  the  constitutional 
prohibition  of  ex  poat  facto  and  retrospective  laws  having  annulled  the  ancient 
rule  of  the  common  law.  The  statutes  of  the  United  States  take  effect  from 
the  day  of  their  appproval  by  the  President,  that  bein^  the  day  of  their  date. 
The  same  rule,  of  course,  applies  to  the  statutes  of  thoae  States  in  which  th« 
executive  is  so  far  a  branch'of  the  legislative  department,  as  that  his  concnr- 
rence  in  its  acts  are  necessary  to  their  perfection.  But  in  those  states  where 
bills,  which  have  passed  the  houses,  become  laws  when  signed  by  the  speakeit* 
and  not  until  then,  it  would  seem  to  be  giving  them  a  retroactive  effect,  to  make 
them  relate  to  the  day  of  their  passing  the  houses. 

In  New  York,  every  law,  unless  a  different  lime  be  presciibed  therein,  takes 
p         effect  throughout  the  state,  on,  and  not  before  the  20th  day  after  its    final  pas- 
sage.    1  Kent's  Comm,  454,  3d  £d.    This,  or  some  similar  rule    ought  to  be 
adopted  in  every  state  in  the  Union.    See  1  Gallison,  62,  case  of  the  Brig  Ann; 
1  Kent*8  Com.  454,  3d  Ed.;  Dwarris  on  Statutes.  68?,  et  seq. 


Nashville  Bank  v8.  Grundy  &  Haits. 

CHA.KCERY.  Tnut  by  implication  or  operation  of  taw.  The  fiduciary  character 
cannot  be  superinduced  upon  property  by  implication  or  operation  of  law,  un- 
less the  intent  of  the  parties  to  invest  it  w^ith  that  quality  be  deducible  from 
the  nature  of  the  transaction. 

SabiE.  S^nte — ttipulalion  to  take  the  shoes  of  an  endorser,  force  of  it.  Hence  if 
two  persons  be  liable  as  accommodation  endorsers  for  a  bank  debtor,  on  seve- 
ral notes,  and  one  of  them  stipulate  "to  take  the  shoes  of  the  other  as  regards 
the  endorsements,"  for  a  specific  consideration  which  is  paid  him,  and  the 
bank  be  defeated  of  its  remedy  against  the  iodorsers  on  one  of  the  notes, 
whereby  there  arises  a  surplus  of  the  fund  placed  in|the  hands  of  the  indem- 
nifier;  the  bank  has  no  equitable  right,  title,  or  interest  in  the  surplus;  and 
it  does  not  stand  cJiarged  with  a  trust  in  the  indemnifier's  hands:  because  the 
force  of  a  covenant  to  take  the  shoes  of  another,  for  a  certain  sum.  Is  not  to 
pay  the  sum  in  discharge  of  the  liability,  but  to  be  liable  instead'of  the  party 
whose  place  is  assumed,  should  he  be  made  liable.  The  rule  is  the  same  if  a 
stranger,  and  not  a  co-endorser  assume  the  responsibility. 

Same.  Jurisdiction,  If  an  accommodation  endorser  take  an  indemnity  from 
his  principal,  the  creditor  cannot  reach  the  property  which  constitutes  the 
indemnity,  till  there  shall  be  had  a  judgment  at  law  against  the  endorser, 
and  an  execution  returned  nulla  bona. 

Edward  Lanier  having  had  a  running  accommodation  in  the 
Nashville  Bank  and  Farmers'  and  Mechanics  Bank  of  Nash- 
ville, and  given  his  bills  single,  or  notes  endorsed  by  Felix 
Grundy  and  Oliver  B.  Ilays,  or  one  of  them,  to  secure  said 
loans;  and  having  also  given  other  notes  or  bills  single,  en- 
dorsed by  them  or  one  of  them,  payable  in  some  one  of  the 
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Banks  of  Nashville;  and  wishing  to  continue  their  endorse- ^"^^'"«^**^ 

'  °  Vg. 

ments,  in  order  to  secure  them  for  past  as  well  as  future  en- Grundy  &  Hays 
dorsements,  on  the  3d  of  September,  1819,  executed  to 
them  a  deed  for  276  acres  of  land  in  Davidson,  ninety  shares 
of  Nashville  Bank  stock,  and  one  hundred  shares  of  Farmers' 
and  Mechanics'  Bank  stock,  in  trust,  that  if  he  permitted 
any  note  or  bill  single  on  which  Grundy  and  Hays,  or  either 
of  them  was  endorser,  to  lie  over,  and  be  unpaid  by  him  in 
whole  or  part,  and  Grundy  and  Hays,  or  either  of  them 
should  be  compelled  to  take  up  any  of  the  notes  or  bills  en-  * 
dorsed  for  him  by  them;  or  they  should  be  put  to  any  trou- 
ble or  costs,  or  be  made  to  pay  any  damages  by  reason  of 
their  endorsements,  they  w^ere  authorised  to  sell  the  land  and 
transfer  the  stock,  or  so  much  of  them  as  might  be  necessary 
for  their  indemnity. 

On  the  18th  of  April,  1832,  with  a  view  of  adjusting 
some  misunderstandings  between  them,  relative  to  this  trust 
deed,  Grundy  and  Hays  entered  into  an  agreement  in  writ- 
ing, under  seal,  in  which  Hays  agrees  '^to  take  the  shoes  of 
Grundy  as  regards  his  endorsement  of  certain  notes  payable 
to  the  Nashville  Bank,  one  for  about  4800  dollars,  on  which 
Andrew  Hays  and  said  O.  B.  Hays  were  also  endorsers;  of 
one  for  about  625  dollars,  on  which  Grundy  and  Thomas 
Hamilton  were  endorsers;  also  of  a  note  of  E.  Lanier  of 
1000  dollars,  on  which  Grundy  and  Edward  Ward  were  en- 
dorsers, and  on  which  Grundy  had  been  sued  by  Ward,  and 
of  a  note  of  Lanier  to  John  Boyd  for  ninety  dollars,  on 
which  Grundy  was  endorser."  In  consideration  of  which, 
Grundy  undertakes  to  pay  certain  judgments  for  which  he  and 
Hays  were  liable,  to  relinquish  to  Hays  all  his  interest  in  the 
deed  of  trust,  and  on  request  of  Hays,  at  his  office  in  Nash- 
ville, to  endorse  to  him  good  negotiable  notes  on  men  in 
Sumner  county,  then  on  interest,  to  the  amount  of  $4000. 
But  it  was  understood  and  agreed  that  Hays  was  to  have  the 
privilege  of  making  all  and  every  defence,  to  any  or  all  of 
said  notes,  or  the  endorsements  thereof,  which  Grundy  might 
or  could  make:  and  Hays  was  authorised  to  use  Grundy's 
name  therein,  or  in  any  appeal,  or  suit  in  equity  which  he 

might  think  proper  to   make  or  prosecute^  and  Grundy  was 
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NaahTiHeBank  not,  by  any  thing  to  be  said  or  done  by  him,  in  the  least  to 
Gnindy'ftHajs  hinder  or  impair  the  same.  And  Hays  agreed  to  indemnify 
and  save  Grundy  harmless  from  the  payment  of  the  notes, 
and  interest  thereon,  and  costs  of  suit,  as  to  which  Hays  was 
to  take  his  shoes, — but  this  indemnity  was  not  in  the  least, 
to  hinder  or  impair  Hay's  right  and  privilege  to  make  aad 
put  up  any  defence  thereto,  which  Grundy  could  or  n^ight 
make;  and  Hays  was,  in  no  respect,  to  be  made  responsi- 
ble for  endorsements  in  which  they  or  either  of  them  had 
been  sued,  except  in  the  cases  specified  in  the  instrument; 
and  he  was  to  ha(Ve  the  benefit  of  any  recourse  against  La- 
nier, to  which  Grundy  was  or  might  be  entitled,  except  ^  to 
2000  dollars,  which  Grundy  bad  agreed  with  Lanier  not  to 
claim  of  him.  But  the  instrument  was  not  to  be  so  construed 
as  to  impair  any  claim  which  Grundy  might  have  against  the 
estate  of  Anthony  Foster  for  contribution  on  one  of  the  notes 
which  Grundy  engaged  to  pay;  nor  to  impair  the  claim  of  0. 
6.  Hays  against  Andrew  Hays  for  contribution  on  the  note 
endorsed  by  him.  On  the  22d  of  April,  Grundy  and  Hays 
added  at  the  bottom  of  this  paper,  a  covenant  on  part  of 
Grundy,  that,  as  regarded  800  dollars  of  the  principal  of  the 
note  of  Lanier  endorsed  by  Andrew  Hays,  and  on  which  he 
bad  been  sued  by  the  Nashville  Bank,  and  interest  on  that 
sum  from  the  time  the  note  became  due,  Ahdrew  Hays  was 
bound  and  liable  therefor;  and  O.  B.  Hays  took  upon  him- 
self the  risk  of  A.  Hays'  solvency.  And  on  the  same  22d 
p{  April,  O.  B.  Hays  executed  a  receipt  upon  this  paper 
pf  400Q  dollars  in  endorsed  notes  paid  by  Grundy.  On  the 
26th  of  January,  1827,  Lanier  and  Grundy  joined  in  a  deed 
of  relinquishment  to  O.  B.  Hays,  of  the  276  acres  of  land 
fi^entioned  in  the  deed  of  trust. 

The  NashviUe  Bank  recovered  separate  judgments  against 
Lanier  and  Hamilton  upon  the  note  for  six  hundred  and 
twenty-five  dollars,  namely,  against  Lanier  on  the  5th  of 
November,  1821,  and  against  Hamilton  on  the29tb  of  Nov- 
ember, 1831 .  The  Bank  issued  executions  upon  these  judg- 
ments, but  not  succeeding  in  making  the  money,  they  filed 
their  bill  on  the  23d  of  January,  1834,  in  the  chancery 
pourt  at  Franklin,  against  Grundy  and  Hays,  which  was  twice 
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(' 
afterwards  amended.     They  charge  the  insolvency  of  Lanier  ^■^^^'•^•"k 

and  Hamilton  and  the  consequent  impossibility  of  making  theGniodj4Ha7i 
money  out  of  them;  that  Hays  had  sold  the  276  acres  of 
land  mentioned  in  the  deed  of  trust  for  upwards  of  4000  dol- 
lars, and  received  from  Grundy  4000  dollars  upon  the  agree- 
ment between  them,  which,  with  the  bank  stock  assigned  to 
them  by  Lanier,  and  relinquished  together  with  the  land  hf 
Gj^undy  to  Hays,  was  more  than  sufficient  to  indemnify  Haytf 
fpr  his  responsibilities  for  Lanier,  and  that  there  was  a  sur* 
plus  of  Lanier's  property  in  his  hands,  which  ought  to  be  sub- 
jected t6  the  payment  of  their  demand  against  him;  and  in- 
sisting nCioreover  that  the  effect  of  the  agreement  between 
Grundy  and  Hays  was  to  impose  upon  Hays  a  trust  to  pay 
the  debt  in  question,  and  praying  that  he  should  be  decreed 
to  pay  it  accordingly. 

The  defendant  Grundy  demurred  to  the  original  bill,  Bind 
Hays  answered  and  demurred.  To  the  first  amendment  they 
both  demurred.  The  demurrers  were  overruled,  and  thej^ 
answered  the  original  and  first  amended  bill  at  great  lengtfai' 
as  they  did  also  the  second  afnended  bill,  giving  of  the 
transactions  out  of  which  the  papers  above  recited  grew,  as 
also  of  those  which  followed  their  execution  a  minute  detail. 
But  it  is  unnecessary  to  repeat  it,  as  the  questions  debated 
and  decided  in  this  court  were — whether  the  Agreement  of  tb^ 
18th  of  April,  1825,  between  Grundy  and  fiays  did  cretfie 
a  trust  on  part  of  Hays  to  pay  the  note  to  the  Bank  on  which 
Grundy  and  Hamilton  were  indorsers?  And  t^hetfaer  the 
Bank  could  have  relief  in  equity  against  GruUdy,  who  was 
responsible  to  them,  as  endorser  of  that  note  and  not  other- 
wise? 

The  cause  was  heard  in  the  chancery  court,  before  his 
Honor  Chancellor  Bbamlitt,  at  October  term,  1837,  who 
being  of  opinion  that  no  trust  existed  on  part  of  Hays  to  pay* 
the  surplus  of  the  sum  which  be  had  received  from  Grundy, 
towards  the  debt  in  question,  dismissed  the  amended  bills  inf 
which  the  complainant  attempted  to  set  up  that  trust.  But 
being  also  of  opinion  that  Grundy  and  Hays  were  accountable 
to  the  Bank  for  any  surplus  that  might  be  in  their  hands,  of 
the  proceeds  of  the  lands  conveyed  to  them  by  Lanier,  wheth- 
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Nashville  Banker   renls   OF  price,  the  chancellor  ordered  an  accounl  there- 
CiruDdy&Hajsof.     From  this  decree  the  complainant  appealed. 

James  Campbell  and  Washington  for  the  Bank^ 

Cook  for  Hays, — Meigs  for  Grundy. 


Decern.  15,  17. 


Green,  J.  delivered  the  opinion  of  the  court. 
December  18.       The  first  question  to  be  determined  in  this  case  is,  the  true 
character  of  the  covenant  between  Grundy  and  Hays,  of  the 
18lh  of  April,  1825. 

It  is  insisted  by  the  complainant,  that  the  amount  which 
Grundy  by  the  said  agreement  placed  in  the  hands  of  Hay's 
was  a  fund  created  by  Grundy,  for  the  payment  of  the  debts 
therein  mentioned,  and  that  it  was  held  by  Hays  in  trust  for 
that  purpose.     On  the  other  side  it  is  contended,  that  the 
amount  given  by  Grundy,  was  advanced   in  consideration  of 
the  covenant  of  Hays,  to  stand  in  his  shoes,  and  indemnify 
and  hold  him  harmless  frotii  the  payment  of  the  debts  men- 
tioned in  the  covenant,  and  that  Hays  was  to  do  this  irres- 
pective of  the   amount  of  the   consideration  advanced  hj 
Grundy. 

We  are  of  opinion,  that  this  covenant  does  not  create  a' 
trust  fund  in  which  the  Bank  has  any  interest.  Indeed,  it 
appears  to  us,  that  the  parties  have  carefully  avoided  the  use 
of  any  language  that  would  justify  such  a  conclusion.  Hays 
undertakes  to  defend  any  suits  that  may  be  brought  against 
Grundy,  at  his  own  expense,  and  without  compensation  for 
his  trouble.  It  is  not  likely  that  he  would  have  done  so,  bad 
there  not  been  a  prospect  of  some  corresponding  benefit  to 
himself.  He  stipulates  for  the  privilege  of  making  every  de- 
fence, which  Grundy  would  have  a  right  to  make,  and  that 
Grundy  is  not,  by  any  thing  he  may  say  or  do,  to  impair  or 
hinder  the  same.  If  the  fund  were  put  in  his  hands,  in  trust 
to. pay  Grundy's  debts,  why  should  he  feel  solicitous  about 
the  privilege  of  making  every  possible  defence,  and  insert  a 
covenant  that  Grundy  should  not  hinder  or  impair  his  right  to 
do  so?  He  could  have  no  interest  to  defend  suits  agaiust 
Grundy  successfully,  if  it  was  impossible  for  him  to  be  a 
gainer  by  Grundy's  success.  It  must  be  observed  too,  that 
Hays  was  not  previously  liable  for  these  debts.     He  was  not 
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Grundy's  surety,  receiving  an  indemnity  against  his  liability,  ^"*'^';^*'**^""^ 
previously  existing  to  the  Bank.    He  is  now  for  the  first  time  Grundy  &  Hays 
connecting  himself  with  the  claims;  and  the  undertaking  is  to 
resist  them,  by  all  legal  means,  and  in  case  of  failure  to  in-* 
demnify  Grundy. 

But  the  stipulation,  that  Hays  ^'should  stand  in  Grundy's 
shoes,"  a  phrase  very  expressive  of  the  meaning  of  the  parties, 
not  only  gives  him  a  right  to  make  every  legal  defence  that 
Grundy  could  make;  but  it  exempts  him  from  liability,  ex- 
cept in  cases  where  Grundy  would  have  been  liable,  had  the 
agreement  not  been  made.  How  can  he  stand  in  Grundy's 
shoes  if  be  is  made  liable  for  a  debt,  for  which  Grundy  is 
not  legally  liable? 

It  cannot  be  doubted,  but  that  if  the  consideration  of  this 
covenant  had  been  but  one  dollar.  Hays  would  have  been  lia- 
ble in  damages,  to  the  full  amount  of  all  the  demands  against 
which  he  undertook  to  indemnify  Grundy.  The  nature  of 
the  covenant  and  the  responsibilities  of  the  parties  are  not 
changed,  by  the  amount  of  the  consideration.  Hays  is  bound 
to  indemnify  Grundy,  or  be  responsible  in  damages  for  fail- 
ing to  do  so.  With  the  agreement  the  Bank  has  nothing  to 
do;  and  as  it  cannot  come  into  this  court,  on  the  ground  of 
a  trust  fund  having  been  placed  in  the  hands  of  Hays  for  the 
payment  of  its  debts,  so  there  is  no  other  ground  upon  wl 
equity  can  take  jurisdiction. 

But  if  it  could  litigate  its  right  to  have  judgment  against 
Grundy  in  this  court,  it  is  clear  that  its  action  is  barred  by 
the  statute  of  limitations.  The  statute  commenced  running, 
at  furthest  in  1823,  and  this  suit  was  brought  in  1834,  more 
than  six  years  thereafter. 

This,  however,  is  clearly  inadmissible.  The  claim  of 
the  Bank  against  Mr.  Grundy  is  purely  legal,  and  must  be 
litigated  in  a  court  of  law.  The  jurisdiction  of  this  court 
cannot  attach,  until  there  shall  be  had  a  judgment  at  law, 
and  an  execution  against  Grundy  returned  nulla  bona. 

The  decree  must  be  affirmed. 


m 
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HowEiiTON  vs.  The  State. 

Jury.  QJ^fMe^ga  propter  affectum.  Loose  imprewioos  and  conrenaliont  of  a  jurott 
as  to  the  prisoner's  g'uilt  orioDocence,  founded  upon  rumor,  would  nod  if  dia- 
rlosed  by  him  or  others  to  the  court  on  the  selection  of  the  jury,  hare  the  effect 
lo  wt  hini  aside  as  incompetent;  nor.  if  disclosed  after  Terdict,  be  a  cause  of 
new  trial. 

fiowerton  was  indicted  by  the  Grand  Jury  of  CanDon 
county,  on  the  23d  of  March,  1838,  for  horse  stealing.  He 
pleaded  not  guilty,  and  was  immediately  put  upon  trial,  but 
the  jury  were  unable  to  agree,  and  a  mistrial  was  entered. — 
At  May  Term,  1838,  be  was  tried  and  found  guilty.  He 
moved  for  a  new  trial  upon  the  ground  that  two  of  the  jurors, 
previously  to  their  being  called  to  be  of  the  jury,  had  ex- 
pressed their  opinion  that  he  was  guilty, — although  when 
tried  as  jurors,  they  declared,  upon  oath,  that  they  had  form^ 
ed  no  opinion.  To  this  purpose  he  made  his  own  affidavit, 
and  produced  the  affidavits  of  three  other  persons,  one  of 
whom  swore  that  Bryant,  one  of  the  jurors,  before  he  was 
called  to  be  of  the  jury,  had  express^ed  his  opinion  that  the 
defendant  was  guilty  of  the  charge  preferred  against  him,  and 
ought  to  be  convicted  and  sent  to  the  penitentiary.  The  sec- 
ond affidavit  stated  that  the  affiant  had  heard  St.  John,  one 
of  jthe  jurors,  speaking  of  the  defendant  previous  to  the  March 
Term  of  the  Court,  declare  "that  he  ought  to  have  been  sent 
to  the  penitentiary  before.''  The  third  affidavit  stated  that 
the  same  St.  John,  after  the  mistrial  at  March  Term,  "ex- 
pressed his  opinion  upon  the  merits  of  the  case."^ 

His  Honor,  Judge  Marchbanks  refused  a  new  trial,  and 
the  defendant  appealed  in  error. 
December  19.       CooK  and  E.  H.  EwiNG,  by  appointment  of  the  court,  ap- 
peared for  the  plaintiff  in  error. 

The  Atton^ey  General,  on  behalf  of  the  State,  said  that  the 
two  Ihfit  affidavits  were  not  to  the  purpose, — the  second  mere- 
ly stating  that  the  juror  had  expressed  his  opinion  of  the  gene- 
ral bad  character  of  the  defendant,  not  as  to  his  guilt  in  the 
particular  case; — the  third,  that  the  juror  had  expressed  an 
opinion  upon  the  merits  of  the  case  indeed,  but  not  that  the 
defendant  was  guilty.     The  first  affidavit  is  to  the  point,  (hat 
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the  juror  bad  actually  declared  his  opinion  that  the  defendant'  HoweHon 
was  guilty  in  the  premises,  before  he  was  called  to  be  of  the  The  state, 
jury.  But  this  was  a  uiere  loose  declaration,  which  is  fully 
done  away  by  his  swearing  that  be  was  without  an  opinion. 
The  jui*or  swears  that  he  was  impartial.  The  affidavit  states 
that  the  affiant  heard  the  juror  admit  his  partiality  in  conver- 
sation. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  jurors  who  returned  the  verdict  in  this  case  were  tried  December  20. 
before  the  presiding  judge,  according  to  our  practice,  to  as* 
certain  whether  they  were  good  and  lawful  men,  and  above 
all  just  exception.  Upon  this  trial  and  examination,  all  who 
•were  elected  by  the  prisoner,  and  among  the  rest,  one  Little- 
bery  Bryant  and  one  Thomas  St.  John,  testified,  on  oath, 
that  they  bad  neither  formed  nor  expressed  an  opinion  as  to  the 
guilt  or  innocence  of  the  prisoner.  After  a  verdict  of  convic* 
tioo,  the  defendant,  on  a  motion  for  a  new  trial,  presented  to 
the  court  his  affidavit,  stating  that,  at  the  time,  Bryant  and 
St.  John  were  put  to  him  for  challenge  or  election,  he  did 
not  know  that  they  had  formed  and  expressed  an  opinion;  and 
his  affidavit  was  accompanied  by  the  affidavit  of  three  persons, 
to  prove  that  the  jurors  in  question  had  formed  and  exmy^- 
ed  the  opinion  that  he  was  guilty.  ^  I'  ? 

Two  of  these  affidavits  relate  to  the  juror  St.  John,  011%^ 
them  stating  that  the  juror  had  said,  in  reference  to  some  pre- 
vious conduct  of  the  defendant,  that  he  ought  to  have  been 
^ent  to  the  penitentiary;  and  the  other,  that  he  had  express- 
ed his  opinion  upon  the  merits  of  tlie  case  before  the  court, 
without  disclosing  in  the  affidavit  whether  that  opinion  was 
favorable,  or  the  contrary.  It  is  obvious  that  these  affidavits 
ie^rve  not  the  least  consideration. 

The  other  affidavit  relates  to  the  juror,  Bryant,  and  states 
that  the  juror,  shortly  before  the  trial,  declared  to  affiant  that 
his  opinion  was  that  the  prisoner  was  guilty  ^^of  the  charge, 
and  ought  to  be  convicted  and  sent  to  the  Penitentiary."  And 
the  question  is — Ought  a  new  trial  to  have  been  granted  on 
the  ground  of  this  affidavit.^  We  are  clearly  of  opinion  that  it 
pught  not. 
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Howerion  '  Without  insisting,  as  might  well  be  done,  that  the  oalh  of 
Th^  State,  the  jurof,  upon  the  trial  (jruoad  affectum,  beforQ  the  court, 
would  be  an  equipoise  as  against  the  oath  contained  in  the  affi* 
davit,  we  think  that  if  there  had  been  other  affidavits  of  the 
same  tenor,  they  ought  not  to  countervail  the  oath  of  the  juror. 
The  loose  impressions  and  conversations  of  a  juror,  founded 
upon  rumor,  would  not,  if  disclosed  hj  him,  or  others,  to  the 
court,  have  the  effect  to  set  him  aside  as  incompetent,  and 
might,  therefore,  be  readily  forgotten,  or  even,  perhaps,  pro- 
perly pretermitted  by  the  juror,  when  upon  oath,  as  not  de- 
serving to  be  regarded  as  the  formation  or  expression  of  opi- 
nions and  convictions.  Nothing  would  be  more  calculated  to 
impair  the  just  administration  of  the  laws  than  to  set  aside 
verdicts  upon  such  grounds. 

When  a  case  shall  arise  of  a  juror,  hostile  to  a  defendant, 
and  maliciously  seeking,  with  a  view  to  his  injury,  to  pass 
upon  his  trial,  by  denying  upon  oath  his  opinions  and  convic- 
tions, it  will  present  a  case,  which,  as  it  will  differ  from  the 
present,  may  receive  from  us  a  different  determination. 

Let  the  judgment  be  affirmed. 

NarE.    The  aothorities  upon  this  subject  will  be  fouDd  collected  in  1  Chittjr's 
Criminal  Law,  542,  Note  A,  3d  Am.,  from  the  2d  Eug.  Ed.«  and  1  Cowno,  438  in 
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Arthont  vs.  Ths  State. 

BomcroB.— kVimtcr  111  tktfint  iegrt;  To  contti  (ate  th  is  offence  the  killrag  iboat 
be  wilful,  tod  malicioiu,  and  deliberate,  and  premeditated. 

Sajil  iSmw.  a  killing  not  superindaced  by  paMJon  or  proYocatioD,  deliberate 
and  premeditated;  is  murder  in  the  fir»t  degree,  though  deliberated  and  preme- 
ditated bttt  a  moment. 

&AMJB.  JlfariM*  ta  tkt  sMmi  iefret.  Jifantlmgkttr,  A  killing  under  the  iaflu* 
ence  of  passiont'  or  upon  prarocatiou,  before  the  passion  had  time  to  subsidet 
woold  onlj  be  murder  in  the  second  degree, — or  manslaoghter,  if  the  proroca- 
tioB  was  a  sofficient  and  legal  one. 

The  definition  in  Dale  vs  the  State,  10  Yerger,  ^52,  recognised. 

EVTDENCE.    BiU  of  Rights.    Dying  Btclarati^nM .    The  provision  of  the  Bill  of 
Rights  declaring  tbe'right  of  the  accused,  in  crimioal  cases, —  *to  meet  the  wit 
neaMS  iiice  to  face,  and  have  «:orapuUory  process  for  obtaining  witnesses  in  hit 
favor,**  is  not  violated  by  the  adniispion  of  dying  declarations. 

Sami.  Sam*.  The  principle  asserted  in  the  Bill  of  Rights,  and  tHt  as  to 
the  adwissibilitj  of  dying  declarations,  are  coeral  rules  of  the  com* 
mon  law.  The  first  was  inserted  in  the  Bill  of  Rights,  because  it  had 
been  maintained,  with  difficulty,  against  the  Crown,  by  the  popular  party.  The 
other  had  never  been  debated  between  them,  and  hence  was  omitted. 

Bamb.  5eaie.  RnU.  If  a  dying  person  either  declare  that  he  knows  his  danger, 
or  it  is  reasonnbly  to  be  inferred^  from  the  wound  or  state  of  iilneWt  that  he 
was  sensible  of  his  danger,  the  decUratious  are  good  evidence. 

The  Role  itated,  1  £ast.  P.  C,  354,  recognized. 

On  tbe  18th  or  December,  1837,  the  Grand  Jury  of  Bed** 
ford  county,  indicted  tlie  defendant  for  murder,  committed  on 
tbe  body  of  Mary,  his  wife,  by  fi'ioniously,  wilfully,  and  of  bis 
malice  ctforetbought,  shooting  her  with  a  pistol,  charged  with 
powder  and  a  leaden  bullet,  on  tbe  IGth  of  December,  1837, 
thereby  giving  her  a  mortal  wound,  whereof  she  languished 
until  the  17th  of  December,  and  then  died. 

A  capias  having  been  issued,  and  the  defendant  arrested 
and  conniTiitted  to  jail,  he  was  brouglit  to  the  bar  the  samo 
day  on  which  he  was  indicted,  and  being  dri-aigned,  pleaded 
not  guilty,  and  issue  was  thereupon  joined,  and,  by  consent, 
tbe  cause  was  continued  till  April  Term,  1838,  when  he  was 
put  upon  his  trial. 

Caroline  Anthony,  the  defendant's  daughter,  aged  eleven 

jrears,  swore  that  she  and  a  negro  woman  had  left  the  house  a 

few  minutes  before  the  pistol  fired  to  bury  some  cabbage;  that 

wheo  she  returned  her  father  was  standing  in  the  door,  and  the 

baby  was  near  bim  on  the  floor;  that  her  father  directed  her 

to  take  out  the  child,  which  she  did,  and  took  it  to  the  kitchen; 

34 
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AntboDj  that  in  about  half  a  minute,  after  she  got  to  the  kitchen,  she 
The^Staic.  heard  a  pistol  6re,  and  her  mother  exclaim.  She  immedi- 
ately ran  back,  and  her  father  was  standing  at  the  door  with 
his  pistol  in  his  hand,  and  said  to  her — ^4  have  killed  your 
mother,  don^t  cry;"  that  she  went  into  the  house,  and  her 
father  came  in  and  said — ^^ Polly  have  I  hurt  you,  where  did 
I  hit  you?"  and  then  went  away,  and  came  back  after  a 
while  with  Mrs.  Hilos  and  others.  When  the  witness  first 
went  into  the  house,  her  mother  was  lying  on  the  floor  near 
the  fire,  and  she  got  up,  after  her  father  went  away,  and 
crawled  into  the  bed  by  herself.  When  the  witness  left  the 
bouse  to  bury  the  cabbage,  her  mother  was  engaged  in  putting 
bats  in  a  quilt.  Her  father  and  mother  were  then  in  a  good 
bumor,  and  had  been  so  all  that  day.  When  she  took  the 
child  from  the  door,  her  father  had  no  pistols  in  his  handa 
that  she  then  saw.  The  pistols  were  usually  kept  in  a  chest 
in  the  same  room  of  the  house. 

Mrs.  Hiles,  who,  with  her  husband,  lived  about  250  yards 
from  defendant's,  had  dined  at  his  house  on  the  day  of  the 
killing,  and  had  remained  there  till  about  an  hour  before  it. — 
The  defendant  and  deceased  were  as  friendly  and  affectionate 
as  could  be.  The  defendant,  immediately  after  the  killing, 
came  to  her  house  with  two  pistols  in  his  hands,  and  threw 
them  at  her  feet.  She  and  several  others  accompanied  him 
back  to  his  house.  He  was  the  first  to  suggest  sending  for  a 
physician,  and  urged  the  messenger  to  go  with  speed;  and 
though  advised  to  make  his  escape,  he  remained  at  home  dur- 
ing the  whole  night,  and  was  under  no  restraint. 

Dr.  Barksdale,  the  physician,  stated  that  about  ten  or  ele- 
ven o'clock  on  the  night  of  the  day  on  which  the  deceased 
was  shot,  he  enquired  of  her,  "Whether  she  was  shot  acci- 
dentally or  by  design?"  The  defendant's  counsel  objected 
to  his  detailing  the  dying  declarations,  the  witness  stating  that 
previous  to  his  enquiry,  he  had  made  no  communication  to 
her,  nor  heard  any  made  by  any  other  person,  informing  her 
of  her  approaching  dissolution;  nor  heard  her  say  any  thing 
concerning  her  consciousness  of  her  approaching  dissolution, 
only  that  she  wan  suffering  great  pain^  burning  heat  and  great 
sickness  of  th$  stomach]   that  the  wound  was  a  large  pistol 
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shot,  and  that  such  a  wound,  ninety-nine  limes  in  a  hundred,      Anthony 
produces  death.     He  thought  she  was  fast  sinking  at  the  time    The  State, 
of  his  inquiry,  but  she  did  not  die  until  the  next  day  about  10 
or  1 1  o'clock. 

The  defendant's  counsel,  upon  this  statement,  objected  to 
the  witness's  speaking  of  the  dying  declarations;  but  the  court 
overruled  the  objection,  to  which  opinion  the  counsel  except- 
ed. The  witness  then  stated,  that  in  reply  to  his  question, 
the  deceased  said — ''It  was  done  with  design,  and  what  she 
had  long  expected,  but  the  defendant  was  not  right." 

Dr.  Barksdale  further  stated  that  he  had  known  the  defendant 
for  many  years,  and  saw  no  evidences  whatever  of  derange- 
ment or  insanity  on  that  night,  or  at  any  other  time.  He  got  to 
the  defendant's  house  in  this  county  about  dark ,  or  a  little  after, 
a  few  hours  after  the  shooting.  The  defendant  paid  no  atten- 
tion to  his  wife  that  night,  but  lay  down  by  the  fire.  He 
stated  that  his  attention  was  directed  to  the  defendant 
during  the  night  to  see  what  was  the  condition  of  his  mind, 
and  was  satisfied  he  was  not  insane. 

Thomas  J.  Loyd  was  at  the  defendant's  all  the  night  after 
the  killing — did  not  see  the  defendant  wait  on  his  wife  until 
Dr.  Barksdale  had  gone  to  bed,  which  was  late  at  night.  He 
lay  with  defendant  at  the  fire. 

Samuel  Sloan  saw  the  defendant  going  along  the  road  in 
April  1837,  when  some  young  mules  having  got  around  his 
colt,  and  hemmed  it  up,  the  defendant  said — ''It  is  a  plot 
made  up,  and  I  must  have  blood,  and  now  is  as  good  a  time 
as  any." 

Something  more  than  twelve  months  before  the  trial,  the 
defendant  sent  for  witness,  and  when  he  went  he  found  the 
defendant  sitting  some  distance  from  the  house  on  »  log.  He 
talked  strangely,  saying  that  he  had  made  peace  with  God  and 
God  with  his  soul;  that  he  could  not  sleep  at  nights  and  want^ 
ed  laudanum y  that  witness  got  him  some;  that,  on  one  occa- 
sion the  deceased  showed  witness  a  vial  of  laudanum,  and 
said  she  was  afraid  the  defendant  would  do  himself  some  inju- 
ry; he  had  taken  a  small  portion  of  one  of  the  vials  of  the 
laudanum,  which  witness  got  him. 

Dr.  A.  M.  Holt  had  known  defendant  for  several  years;r— 
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Aatboay     ^^  bim  q^^q  j^^q  q^  three  years  ago,  when  he  was  laboring 

The  Sute.    under  a  slight  attack  of  mania  a  potu;  had  all  the  symiuoms 

of  that  disease  as  contained  in  the  books;  has  seen  him  twice 

since,  when  he  considered  him  partially  insane  from  the  same 

cause.     The  last  time  wa3  during  the  summer  of  1S37. 

Benjamiq  Rives  lived  in  a  mile  pf  dfefendant;  was  well  ac- 
quainted with  him,  and  never  saw  him  at  any  time  when  be 
thought  him  deranged.  At  times,  when  he  was  «lrinking,  his 
habits  were  like  other  drinking  men's,  lie  drank  by  $j»rus^ 
was  always  a  shrewd,  active,  monoy-makinj  mail.  (Se^ 
Ray's  Med.  Juris.  §319) 

There  was  other  testimony  concurring  in  stating  him  to  be 
sane  and  shrewd,  and  some  stating  vaguely  that  he  sometimes 
behaved  strangely. 

There  was  also  testimony  showing  that  he  and  his  wife  liad, 
in  the  spring  of  1337,  separated,  and  she  had  gone  to  lier 
father's,  where  she  had  staid  till  defendant  persuaded  her  to 
return,  and  that  they  had  had  frequent  jars. 

DiLLAHUNTT  Judge,  holding  the  court  instead  of  Andk^r- 
aoN,  Judge,  charged  the  jury.  The  part  of  his  charge  ex* 
cepted  to  by  the  defendant's  counsel  was — 

^^That  to  constitute  murder  in  the  first  degree,  it  would  not 
be  sufficient  that  the  killing  was  wilful  and  malicious  (5  Verg. 
840.)  It  must  also  have  been  deliberate  and  premeditated; 
that,  in  the  absence  of  passion  or  provocation,  the  length  of 
tinie  dtiring  wliich  the  prisoner  deliberated  and  premeditated 
was  inomaterial;  that  if  there  was  neither  passion  nor  proTOca* 
tion,  ^nd  the  design  to  kill  was  formed,  it  would  then  nudte  no 
difierieiice  whetliQr  that  design  had  been  deliberated  on  but  one 
pioment,  one  day  or  one  week:  (2)  but  if  tlie  design  to  kill 
was  formed,  under  the  influence  of  passion,  or  upon  provoca- 
|ion,and  i\\e  killing  ensued  before  the  passion  had  time  to  sub- 
side, it  would  only  be  murder  in  the  S2€ond  degree;  or  maa- 
akughter,  if  the  provocation  was  a  sufficient  and  legal  one,  as 
9bove  explained  to  the  jury." 

The  jury  returned  a  verdict  in  the  following  words:^**We 
find  him,  the  defendant,  Alfred  Anthony,  guilty  of  mOTder  io 
tbi  Ijrii  degroe,  in  maDoer  and  ibrm  9s  obacged  in  tiie  kjd^? 
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meot;  but  we  arc  of  opinion  there  are  mitigating  circumstao-     Anthooj 
ces  in  liis  case."  Th«  State. 

The  defendnnt  was  called  upon  by  the  court  to  know  if  he 
had  any  thing  to  say  why  judgment  should  not  be  pronounced 
against  him,  when  his  counsel  moved  that  the  cause  be  ad- 
journed till  the  next  day,  which  was  done.  On  the  next  day, 
April  10,  1S38,  his  counsel  moved  for  a  new  trial,  which  was 
4enird,  and  the  defendant  being  again  asked  whether  he  had 
any  thing  further  to  say  why  ju^lgment  of  the  law  should  not 
be  pronounced  against  him,  said  he  had  not,  whereupon  the 
court  adjiidzed — ^^That  the  defendant  should  be  conBned  in 
the  jail  and  penitentiary  house /or  and  during  his  natural  lift; 
that  lie  sliould  pay  the  costs  in  this  case;  aud  that  the  she- 
fiff  of  Bedford  county  be  charged  with  the  execution  of  this 
sentence  forthwith." 

Long,  with  whom  was  James  Campbell,  for  the  plain- 
tiff  in  error,  said — A  reversal  of  the  judgment  io  this  case 
is  asked  for  on  three  distinct  grounds: 

And  thereupon  the  defendant's  counsel  moved  the  court 
for  an  appeal  in  the  nature  of  a  writ  of  error  to  the  Supreme 
Court,  which  was  granted;  and  a  bill  of  exceptions,  contain- 
ing the  above  facts,  among  others,  was  presented,  and  signed  December  17. 
and  sealed,  and  made  a  part  of  the  record. 

1.  The  charge  of  the  Circuit  Judge,  ^^Thatin  the  absence 
pf  passion  or  provocation,  the  length  of  time  which  the  pri- 
3oner  deliberated  and  premeditated,  was  immaterial,"  and  that 
if  the  ^'design  (to  kill)  was  deliberated  on  but  one  moment,^^ 
it  was  the  same  as  if  deliberated  on  ''one  day  or  one  week," 
is  erroneous,  and  particularly  calculated  to  mislead  a  jury. — 
The  act  of  1829  requires  that  deliberation  shall  be  proved 
before  a  killing,  however  wilful  and  malicious  shall  be  deemed 
murder  in  the  first  degr^e^  and  punished  capitally.  This,  the 
charge  docs  not,  in  terms,  deny,  but  erroneously  undertakes 
to  instruct  the  jury  what  time  is  necessary  for  deliberation  to 
transpire  in  the  mind.  The  word  ''deliberation,"  as  used  in 
our  statute,  means  just  what  it  does  in  all  other  well  written 
productions,  and  as  deGned  in  the  dictionary — 'Hbe  act  of 
balancing  in  the  mind,  weighing,  considering,  hesitating,"  Slc* 
|t  b  not  a  technics)  word  or  word  of  art,  and  always  conveys 
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Anthony     gjj  j j^g  j}jq  ygj.y  reverse  of  sudden  or  instantaneous.     Delibe- 

^'-  .      .  .  .  ■ 

The  State,    ration  is  a  mental  process  which  requires  more  or  less  time 

in  its  performance,  according  to  the  complication  of  the  sub- 
ject deliberated  on,  and  the  activity  of  the  mind  engaged  ia 
deliberating.  In  fact,  a  design  may  be  formed  instantly,  (or 
in  a  "moment")  and  it  may  be  formed  deliberately;  but  the 
latter  can  only  constitute  the  first  degree  of  murder.  This  is 
too  obvious  to  require  argument;  for  if  it  were  otherwise,  the 
absurdity  would  follow,  that  an  instant  and  a  deliberate  design 
to  kill  are  one  and  the  same  thing — and  if  so,  why  insist  on 
the  word  deliberate  in  the  statute? 

This  statute  must  be  construed,  stricti  juris  ^  in  favor  of  life 
and  liberty.     This  court  have  construed  "deliberately"  to 
mean  "with  cool  purpose,"  as  opposed  to  a  purpose  formed 
in  the  heat  of  blood  and  warmth  of  feeling.     Dale's  Case,  10 
Yer.  651.     But  in  that  case,  the  length  of  time  necessary  for 
deliberation  to  transpire  in  the  mind,  was  not  discussed  or 
considered.     There,  the  intent  to  kill  was  expressed  by  Dale 
(when  cool  and  unexcited)  an  indefinite  time,  from  5  to  20 
minutes  before  the  killing,  as  evidenced  by  the  conversation 
which  passed  between  him  and  the  deceased.     The  court, 
therefore,  only  say  what  deliberation  is,  under  the  circumstaa- 
ces  of  that  case,  but  do  not  so  much  as  hint  in  what  time  it 
can  occur.     The  court  were  only  called  upon  to  decide  whe- 
ther the  defendant  was  actuated  by  passion,  and  there  being 
no  direct  evidence  of  its  existence,  they  were  naturally  led  to 
inquire  whether  there  was  any  provocation,  from  which  pas- 
sion might  be  inferred.     Neither  passion  or  provocation  ap- 
pearing, and  from  three  to  twelve  hundred  "moments"  having 
intervened  between  the  absolute  expression  of  an  intention  or 
design  to  kill,  and  the  shooting,  the  court  refused  to  say  the 
jury  were  clearly  wrong  in  finding  the  defendant  guilty  of  de- 
liberating.    Suppose,    for   the  sake  of  illustration,  that  the 
judge  had   told  the  jury,  in  Dale's   case,  that  deliberation 
could  not  transpire  in  less  time  than  one  hour,  will  any  one 
doubt  that  such  a  charge  would  have  been  false  in  point  of  fact, 
and  erroneous,  because  a  matter  of  fact  which  should  have 
been  left  to  the  jury  altogether?     This  reasoning  is  exactly 
.  applicable  to  the  present  case.     The  judge  told  the  jury,  in 
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substance,  ?.s  a  matter  of  fact,  that  deliberation  may  transpire  .  Anthony 
in  the  miod  in  one  moment.  We  contend,  in  the  first  place,  The  State. 
that  be  was  evidently  mistaken  in  the  fact;  and,  in  the  second 
place,  that  he  erred  in  attempting  to  charge  upon  a  matter  of 
fact.  The  Constitution  (Art.  6,  sec.  9,)  declares  that  judges 
shall  not  charge  juries  upon  matters  of  fact,  but  may  state  the 
evidence  and  declare  the  law.  What  law  provides  that  the 
human  mind  can  deliberate  upon  any  subject,  no  matter  how 
intricate,  or  how  sluggish  the  particular  intellect  engaged  in 
deliberating,  in  *'one  moment,  as  well  as  one  day  or  one 
week?"  In  order  to  escape  this  view  of  the  subject,  it  may 
be  contended  that  the  charge  of  the  court  does  not  affirmative- 
ly state  that  one  moment  is  long  enough  to  deliberate  upon 
any  subject.  This  may,  strictly  speaking,  be  true — the 
words  are,  "if  the  design  (to  kill)  was  deliberated  on  but  one 
moment,"  in  the  absence  of  passion  or  provocation;  and,  fur- 
ther, that  "the  length  of  time  in  which  the  prisoner  deliberat- 
ed and  premeditated  was  immaterial,"  &c.  What  could 
plain  men  understand  from  this  lauguage,  but  that  if  a  design 
was  formed  without  any  reflection  or  deliberation  whatever, 
and  then  the  defendant  kept  that  design  "one  moment"  in  his 
mind  before  be  executed  it,  he  would  be  guilty  of  murder  in 
the  first  degree,  because  he  had  "deliberated  for  one  mo- 
ment," that  being  all  that  is  necessary. 

It  will  be  noticed  that  the  charge  of  the  court  maintains  that 
one  moment's  deliberation  must  happen  after  the  design  is 
formed,  in  order  to  make  mnrder  in  the  first  degree,  but  de- 
nies, provided  there  be  neither  passion  nor  provocation,  that 
there  need  be  even  so  much  as  one  moment's  deliberation  in 
the  formation  of  that  design.  This  is  clear;  from  which  it 
may  be  inferred,  either  that  the  judge  considered  it  ^'immate- 
rial"  how  suddenly  the  design  to  kill  be  formed,  so  that  it  be 
not  formed  in  passion,  or  else  that  passion  alone  can  prevent 
a  design  from  being  formed  with  deliberation.  Provocation, 
of  course,  is  only  mentioned,  because  it  is  likely  to  excite 
passion.  Did  the  judge,  then,  mean  to  state  to  the  jury,  as  a 
matter  of  fact,  that  all  designs,  no  matter  how  hasty  and  ill' 
advised,  were  necessarily  formed  deliberately,  if  not  formed 
from  the  mere  impulse  of  passion?     If  so,  then  it  is  objected, 
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Anthony  ^  j„  ^Q  Q^li^f  yjg^  Qf  ^g  ^ggg^  iIj^^  1,^  mis-stated  ihe  fact 
The  Stale,    upon  wbich  hc  improperly  attempted  to  charge  the  Jury. 

The  charge  of  the  judge  would  have  been  unexceptionable 
bad  it  stated  to  the  jury,  that  if  they  believed  the  defendant 
had  only  one  moment  to  deliberate  in,  and  that  he  did,  in 
fact,  during  that  moment,  actually  ^^balance,  weigh,  and  con* 
aider,"  or  deliberate  the  subject  before  he  killed,  then  be 
would  be  guilty  of  murder  in  the  first  degree.  But  this  he  did 
not  do.  On  the  contrary,  he  told  them  it  made  *'no  differ* 
ence  whether  the  design  was  deliberated  upon  one  moment, 
one  day  or  one  week" — 'that  is,  if  defendant  had  consumed  so 
much  time  as  one  moment  in  deliberating,  but  had  not 
'^weighed,  balanced  and  considered"  the  design;  or,  in  other 
n^ords,  had  not  completed  the  process  of  deliberating,  stiil  ha 
was  guilty  of  ^^deliberation,"  and  therefore  of  murder  in  the 
first  degree.  Upon  the  whole,  tberefdre,  the  jury  were  either 
misled  by  understanding  the  judge  to  charge  them  that  the 
process  of  deliberation  could  always  occur  in  one  moment; 
that  is,  that  all  minds,  under  all  circumstances,  can  ^^weigh» 
consider  and  balance"  all  subjects  in  one  moment, — or  else, 
that  if  deliberation  be  comYnenced,  but  in  '^one  moment,^' 
and  before  the  mind  has  ^'weighed,  balanced  and  consider* 
ed''  the  design,  killing  takes  place,  that  it  is  murder  in  tbe 
first  degree. 

Whether  the  verdict  of  the  jury  were  influenced  by  this  re* 
markable  error  in  the  charge  of  tbe  circuit  judge,  it  is  not  ne« 
cessary  to  enquire,  because  impossible  to  ascertain  with  any 
certainty.  This  court,  it  is  appreliended,  will  not  refuse  to 
correct  an  error  of  such  magnitude  as  this  is  supposed  to  be, 
when  appealed  to  for  the  purpose,  because  its  application  to 
tbe  particular  ease  in  which  it  is  advanced,  muy  not  be  very 
roanifisst.  The  great  duty  of  this  court  is  to  correct  errors 
and  establish  principles  for  the  government  of  the  country  in 
all  future  time. 

Unless  thA  foregoing  view  be  mainly  correct,  it  is  respect* 
fully  submitted  whether  the  distinction  in  murder  contemplated 
by  our  statute,  is  not  rendered  unmeaning  and  insensible.-— 
Tbe  enlightened  and  humane  distinction  in  that  act,  express- 
ed in  plain  and  inartificial  language,  rejects,  as  absurd  and 
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cruel,  the  idea  of  trying  all  men,  however  dilSereiit  their  tem-  AoUiciiy 
perament,  habits,  and  education,  by  the  same  unbending  stan-  The  Sttt«. 
dard.  The  comnibn  law  made  no  allowance  for  passion  un- 
less excited  by  a  certain  amount  of  provocation — or,  if  yotr 
please,  considered  a  certain  measure  of  provocation  necessary 
to  excite  passion  in  all  minds.  This  is  called  a  ^'sufficient 
legal  provocation,"  which  was  the  same  in  all  cases — the  dull 
phlegmatic  temperament  being  placed  on  a  level  with  the  san- 
guine or  bilious.  Our  statute,  on  the  contrary,  very  wisely 
discriminates  in  this  respect,  and  says  a  killing,  even  without 
any  legal  provocation,  shall  not  amount  to  the  first  degree  of 
murder,  unless  it  be  premeditated  and  deliberate. 

2.  The  circuit  court  manifestly  erred  in  admitting  the  <fy- 
ing  dttlaraiions  of  ihe  deceased,  in  the  absence  of  any  proof  of 
their  having  been  made  in  apprehension  of  death.  The 
ground  upon  which  the  judge  admitted  these  declarations,  the 
'^necessity  of  the  case,''  is  believed  lo  be  novel  and  erroneous^ 
Roscoe's  Crim.  Law  25-6,  7 — and  authorities  there  cited. 
I.  McNally  386.  The  opinion  of  the  physician,  not  expresfi'' 
ed  to  the  deceased,  could  not  affect  her  conscience,  or  place 
her  under  the  obligations  of  an  oath.  This  point  is  deemed  too 
clear  for  argument,  and  is  most  confidently  relied  upon  for  a 
new  trial.  * 

If  it  should  be  insisted  that  the  defendant  should  not  ask  a 
reversal  on  this  ground^  because  the  declarations  improperly 
admitted,  supports  the  other  defence,  that  of  insanity,  thtf 
answer  is  plain.  No  witness  saw  the  killing — and  the  jury 
might  have  acquitted  the  defendant  on  the  ground  of  accident, 
but  for  the  deceased  saying  that  lie  shot  her  by  design;  which 
was  the  only  direct  evidence  on  that  point.  If  the  jury  had 
thought  the  insanity  insufiiciently  proved,  it  is  difficult  to  per' 
ceive  how  that  of  accident  could  have  been  avoided.  The 
deceased  was  standing  behind  a  bed-quilt,  putting  bats  into  it^ 
when  shot.  The  defendant  was  within  a  few  feet  of  her.  The 
wound  was  low  down  on  the  left  side  of  the  abdomen — s<s 
that  be  must  have  shot  under  the  bed-quilt.  This  is  incon- 
sistent with  a  design  to  kill  her:  1.  Because  a  wound  tnffic('> 
ed  there,  was  not  likely  to  produce  instant  death,  wMcb  a 

Wound  in  the  head  or  chest  would  have  done;  and  2nd,  be- 

35 
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AnthoBj  cause  be  could  have  fired  his  other  pistol  wheu  he  found  she 
Ths  State,  was  not  dead,  and  lluis  have  cut  off  all  evidence  from  her. — 
This  he  did  not  do,  but  sent  for  a  physician,  and  made  no  at- 
tempt to  escape.  The  insanity  under  which  the  proof  shows 
bim  to  have  been  laboring  the  morning  before,  may  have 
caused  him  to  have  been  handling  his  pisiols  without  any  sen- 
sible reason  for  so  doing.  Mania  a  poiUy  being  a  disease  pri- 
marily of  the  nerves,  and  only  affecting  the  brain  secondarily, 
,  would  render  an  accidental  firing  of  the  pistol  in  his  band, 

much  more  likely.  Therefore,  but  for  the  declarations  of 
deceased,  that  it  was  not  so,  the  jury  would,  most  probably, 
have  decided  that  the  shooting  took  place  by  accident,  and 
may  have  convicted  exclusively  upon  this  illegal  testimony. 
It  IS  also  insisted  here,  that  dying  declarations,  are,  by 
the  Constitution  of  this  State,  inadmissable;  which  says, — 
^^The  accused  shall  be  confronted  by  witnesses,  face  to 
face,"  &c. 

3.  But  the  great  pomt  upon  which  a  reversal  is  asked  in 
this  case,  is  that  of  insanity.  It  is  true,  there  is  no  positive 
evidence  of  insanity  at  ihe  moment  of  the  killing,  if  the  dying 
declarations  be  excluded.  But  m  the  great  case  of  Hadfield 
(Roscoc's  Crim.  £v.  783,)  the  absurd  doctrine  of  requiring 
what  is  nearly  impossible,  proof  of  insanity  at  the  very  time  of 
killing,  is  completely  exploded.  The  proof  in  this  case  ex* 
hibits  hubitual  insanity  for  several  years,  and  one  of  the  strong- 
est instances  of  it  was  manifested  to  Hiles  the  morning  before 
the  killing.  The  disease  of  mania  a  poiu  usually  occurs  by 
paroxysms  of  from  one  to  three  days  in  duration,  and  resultt 
from  intemperance  most  usually.  On  Thursday,  defendant 
drank  excessively;  on  Frid.iy  morning  he  was  sober  but  insane, 
being  the  commencement  of  the  paroxysm;  and  the  paroxysms 
always  increase  in  length  as  they  occur  more  frequently.  He 
had  been  subject  to  the  disease  for  years,  as  Dr.  Holt  proves, 
and  an  attack  of  medium  length  would  not  have  subsided  be* 
fore  Sunday  or  Monday  after  the  killing.  But  there  are 
strong  circumstances  to  prove  this,  aside  from  the  general  na- 
ture of  the  disease.  Among  these  may  be  mentioned  the  ap- 
parent insensibility  of  defendant  after  his  wife  was  shot,  and 
(he  remarkable  fact  that  he  attempted  no  excuse  or  defence  at 
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anj  lime.  Il  is  almost  impossible  to  conceive  of  a  guilty  matt  AbiIiobj 
remaining  in  tbc  presence  of  the  person  he  had  murdered  for  The  stttr. 
a  day  and  night,  unrestrained,  and  never  once  suggesting  an 
excuse  for  the  act.  This  is  madness  in  the  extreme.  Ros« 
coe's  Crim.  Ev.  784;  I  Hale's  p.  6,  32;  1  Russ,  8;  5 
Mason  28;  American  Jurist,  vol.  3,  page  5;  Martin  & 
Ter.  147.  But  the  attention  of  the  court  is  particularly  di- 
rected to  Ray^s  Med,  Ju.  chap.  24. 

The  Attorney  General,  on  behalf  of  the  Mate,'  as  to 
the  supposed  error  of  his  Honor  in  admitting  the  dying  de- 
clarations, cited  2  Russell,  B.  G>  §  3,  pages  G36  to  640| 
top  paging,  3d  Am.  Ed.  It  is  not  left  to  the  jury  to  say 
whether  the  deceased  thought  she  was  dying  or  not.  That 
must  be  decided  by  the  judge  before  he  receives  the  evidence. 
John's  case,  1  East's  P.  C.  c  5,  §  124;  note  in  2  Russell, 
loc,  ct7..;  15  Johnson,  286,  Wilson  \s.  Boem. 

Iq  reply  to  the  argument  that  dying  declarations  are  inad- 
missible upon  constiiutional  grounds,  he  said,  that  the  right 
of  a  party  accused  of  crime  to  meet  the  witnesses  against 
him  face  to  face,  and  the  admissibility  of  dying  declarations, 
for  the  reason  that  the  sanction  under  which  they  are  made  is 
of  equal  solemnity  with  that  of  statements  made  on  *oath, 
were  principles  of  ihe  common  law  of  like  antiquity  and  au- 
thority;  that  because  the  former  had  been  questioned  and  de- 
nied in  the  relentless  state  prosecutions  engendered  in  England 
by  party  animosity,  it  was  thought  by  the  frsmers  of  our 
constitution  to  be  a  rule  of  fundamental  importance,  and  to  be 
worthy  of  recognition  in  that  instrument.  But  it  was  not  to 
be  supposed,  that  because  a  particular  rule  of  law  had,  from 
adventitious  circumstances,  become  invested  with  the  charac- 
ter of  a  political  principle,  therefore  it  annulled  a  correlative 
rule,  introduced  by  the  same  authority,  common  usage,  and 
founded  upon  reasons  equally  cogent. 

He  said  that  there  was  no  error  in  the  explanations  given 
by  bis  Honor  of  what  is  necessary  to  constitute  murder  in 
the  first  degree,  and  cited  Mitchell  vs.  The  SidUy  5  Ter- 
ger,  340. 

.  Upon  the  point  of  the  alleged  insanity  of  the  plaintiff  io 
enor,  he  referred  to  the  23d  chapter  of  Say's  Medical  Ju* 
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Aothooy  risprudence,  to  show  that  the  evidence,  upoi  that  point,  hfd 
TheStau.  DOt  been  developed,  od  the  trial,  with  sufficient  detail  and 
precision^  to  be  the  basis  of  a  decision.  Nevertheless,  be 
admitted,  that  the  fact  of  the  insanity  was  not  destitute  of 
probability.  He  cited  Ray's  24th  chapter,  and  referred  to 
Smollett's  remarks  on  the  case  of  Earl  Ferrers,  c  33,  §  9, 
of  his  History  of  England. 

He  added  that  the  testimony  was  comparatively  unimporr 
tant,  at  any  rate.  It  was  not  relied  upon  to  prove  the  killing, 
December  14.  ^ut  Only  to  prov€  'that  it  was  done  by  design,  a  fact  which 
the  prosecution  need  nQt  prove  at  all;  since  where  there  is 
a  killing,  design  is  presumed,  and  the  want  of  it  is  matter  0|f 
.defence. 

Reese,  J.  delivered  the  opinion  of  the  court. 

For  the  plaintiff  in  error,  it  is  insisted,  1.  That  the  cit- 
.cuit  court  erred  in  refusing  to  set  aside  the  verdict  and  grant 
a  new  trial,  because  it  is  ailedged,  that  the  facts  proved  on 
the  trial  are  not  sufficient  to  sustain  the  verdict. 

On  attentively  considering  the  proof  set  forth  in  the  bill  of 
exceptions,  we  are  unable  to  come  to  the  conclusion,  that 
the  evidence  does  not  warrant  the  verdict.  On  the  contrary, 
we  are  all  of  opinion,  that  the  verdict  of  conviction  is  well 
sustained  by  the  evidence;  and  indeed  properly,  and  almost 
necessarily,  resulted  from  it.  It  were  a  task  neither  necesr 
sary  nor  profitable,  to  refer  to  the  testimony,  for  the  purpose 
of  maintaining,  by  commentary  and  argument,  the  opinion 
which  we  have  announced. 

2.  For  the  plaintiff  in  error  it  is  insisted,  that  the  circuit 
court  erred  in  that  part  of  the  charge  which  relates  to  murder 
in  the  first  degree;  the  part  of  the  charge  excepted  to  was  as 
foUows-^^^That  to  constitute  murder  in  the  &tpt  degree,  it 
:would  not  be  sufficient  that  the  killing  was  wilful  and  roalici- 
.ous.  It  must  also  have  been  deliberate  and  preaieditated; 
that  10  the  absence  of  passion,  or  provocation,  the  leogib  of 
time  during  which  the  prisoner  deliberated  and  premeditated 
wa$  immaterial;  that  if  there  was  neither  passion  oor  (mxwo* 
cation,  and  the  design  to  kill  was  formed,  it  would  roaJce  no 
difference  whether  that  design  had  been  deliberated  on  bqt 
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,one  inoinent,  one  day,  or  one  week;  but  if  the  design  ^o    ;}Ai»ihou)r 
kill  was  formed  under  the  inBueoce  of  passion,  or  upon  pro-    The  sute. 
vocation,  and  the  killing  ensued  l)efore  the  passion  bad  time 
to  subside,  it  will  only  be  murder  in  ihe  second  degree,  or 
manslaughter,  if  the  provocation  was  a  sufficient  and  legal 
one,  as  explained  to  the  jury." 

We  are  all  of  opinion,  that  in  the  charge  to  the  jury  above 
quoted,  there  is  no  error.  It  is  maintained  by  the  opinion  of 
this  court,  in  Dale's  case,  10  Yer.  552,  that  in  oases 
other  than  those,  the  circum^^tances  of  which  are  specified  in 
the  statute,  to  constitute  murder  in  the  first  degree,  ^Hhe  kil- 
ling must  be  done  wilfully;  that  is,  of  purpose,  with  intent 
that  the  act  by  which  the  life  of  a  party  is  taken  should  have 
thateflTect — and  deliberately;  that  is,  with  cool  purpose, — 
and  maliciously;  that  is,  with  malice  aforethought, — and  with 
premeditation;  that  is,  a  design  must  be  formed  to  kill,  before 
tbe  act,  by  which  the  death  is  produced,  is  performed." 
The  opinion  of  the  circuit  court  we  regard  as  in  exact  con- 
formity to  the  above  authority. 

3.  For  the   plaintiflf  it  is  insisted,  that  the  circuit  court  * 

erred  in  permitting  ths  declarations  of  Mary  Anthony,  the 
deceased,  made  in  ariiculo  mortis^  to  go  to  the  jury,  as  tes- 
timony, and  this  upon  two  ground?;  first,  as  being  contrary 
to  the  bill  of  rights,  which  secures  compulsory  process  for 
witnesses  in  behalf  of  defendants  in  criminal  cases,  and  pro- 
vides, that  they  shall  be  confronted  with  the  witnesses  against 
them;  and  secondly,  because  it  did  not  sufficietly  appear  that 
Mary  Anthony  was  conscious  at  the  time  of  such  declara- 
tions of  her  danger  and  of  impending  death. 

Upon  the  first  ground  of  objection,  we  are  all  of  opinion) 
thatnthe  bill  of  rights  cannot  be  construed  to  prevent  decla- 
rations properly  made  in  articulo  mortis^  from  being  given  in 
evidence  against  defendants  in  cases  of  homicide.  Tbe  pro- 
vision in  tbe  bill  of  rights  was  intended  only  to  ascertaiD  and 
perpetuate  a  principle  in  favor  of  the  liberty  and  safety  of 
the  citizen,  which,  although  fully  acknowledged  and  acted 
upon  before  and  at  the  time  of  our  revolution,  bad  been 
yielded  to  the  liberal  or  popular  part^  in  Great  Britain  after  a 
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Anthony  j^^^g  conlcst,  and  after  very  strenuous  opposition  from  ihe 
The  State,  erovvn,  from  crown  lawyers,  and  if  I  may  so  speak,  crown 
statesmen.  In  this  case^  as  in  that  of  libels  and  some  others, 
the  object  of  the  bill  of  rights  was  not  to  introduce  a  new 
principle,  but  to  keep  ground  already  gained,  and  to  preserve 
and  perpetuate  the  fruits  of  a  political  and  judicial  victory, 
achieved  with  difficulty,  after  a  violent  and  protracted  con- 
test. That  our  view  of  this  question  is  correct,  is  made 
manifest  by  the  fact,  that  after  more  than  forty  years  from  the 
adoption  of  our  first  constitution,  this  argument  against  the 
admissibility  of  dying  declarations,  on  the  ground  of  the  bill 
of  rights,  is  for  the  first  time  made,  so  far  as  we  are  aware 
in  our  courts  of  justice;  and  if  made  elsewhere  it  does  not 
appear  to  have  received  judicial  sanction  in  any  state.  l| 

2.  As  to  the  other  ground  of  objection,  namely,  thai  there 
is  not  sufficient  evidence  to  show  that  the  deceased  knew  or 
thought  herself  to  be  in  imminent  danger  of  death,  at  the  time 
the  declaration  was  made;  a  majority  of  the  court  are  of 
opinion  that  it  also  is  not  tenable.  The  general  principle 
deduced  from  all  the  cases  is  stated,  1  East.  P.C.  354,  to  be 
that  'Mt  must  appear  that  the  deceased,  at  the  time  of  making 
such  declarations,  was  conscious  of  his  danger;  such  consci- 
ousness being  equivalent  to  the  sanction  of  an  oath,  and  thai 
no  man  could  be  disposed,  under  such  circumstances,  to  be* 
lie  his  conscience,  none  at  least,  who  had  any  sense  of  reli- 
ligion.  But  such  consciousness  need  not  have  been  express* 
ed  by  the  deceased.  It  is  enough  if  it  might  be  collected 
from  circumstances;  and  the  court  are  to  judge  of  this  con- 
sciousness previous  to  this  sort  of  testimony. 

The  declaration  in  the  case  before  us  was  made  about 
twelve  hours  before  the  death  of  the  deceased;  and  the  phy- 
sician to  whom  it  was  made,  states  that  the  wound  was  a  large 
pistol  shot,  entering  near  the  navel,  and  was  such  a  wound 
as  would  ninety-nine  times  in  a  hundred  produce  death;  that 
he  thought  at  the  time  of  the  declaration  that  the  deceased 
was  fast  sinking,  but  that  be  had  made  no  communication  to 
her,  nor  beard  any  made  by  any  other  person,  informing  her 
of  her  approaching  dissolution,  nor  heard  her  say  any  thing 
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coocerning  ber  consciousness  of  her  approaching  dissolution,      Anthoov 
only,  "that  she  was  suffering  great  pain,  burning  beat,  and    The  state, 
great  sickness  of  the  stomach." 

If  the  dangerous  nature  and  character  of  the  wound,  the  state 
and  illness  of  the  party,  her  sinking  condition,  and  her  state- 
ment of  extreme  suffering,  and  of  those  symptoms  which 
usually  precede  death,  are  circumstances  from  which  in  any 
case  the  consciousness  of  danger  can  be  collected,  they  exist 
in  the  present  case,  and  would  justify  the  inference  of  such 
consciousness.  In  Woodcock's  case,  1  Leach,  503,  Old 
B.  1789,  before  C-  B.  Eyre,  Ashburst,  J.,  and  Adair, 
Serg.,  Recorder,  when  a  woman,  who  had  been  dreadfully 
wounded,  and  who  afterwards  died  of  the  wounds  made  a 
declaration,  the  question  was,  whether  it  was  made  under  the 
impression  that  she  was  dying.  The  surgeon  said  that  she 
did  not  appear  to  be  at  all  sensible  of  the  danger  of  her  situ- 
ation, dreadful  as  it  seemed  to  all  around  her,  but  lay  quietly 
submitting  to  ber  fate,  without  explaining  whether  she  thought 
herself  likely  to  live  or  die.  Eyre,  C.  B.  was  of  opinion, 
that  inasmuch  as  she  was  mortally  wounded,  and  in  a  condi- 
tion that  rendered  immediate  death  almost  inevitable;  as  she 
was  thought  by  every  person  about  her  to  be  dying,  though 
it  was  difficult  to  get  from  her  particular  explanations  as  to 
what  she  thought  of  herself  and  her  situation;  her  declara- 
tions made  under  these  considerations  were  to  be  considered 
by  the  jury  as  being  made  under  the  impression  of  her  ap- 
proaching dissolution,  for  resigned  as  she  appeared  to  be,  she 
must  have  felt  the  hand  of  death,  and  must  have  considered 
herself  as  a  dying  woman.  And  in  Winter's  case,  40  George 
3d,  McNally,  ;386,  beiore  Lord  Kilwarden,  C.  J.,  and 
Kelly,  J.,  the  declarations  of  the  deceased  were  received, 
although  she  did  not  intimate  that  she  considered  herself  in 
a  dying  condition,  or  that  siie  had  any  apprehension  of  im- 
mediate death,  it  appearing  that  she  had  been  absolved,  and 
received  extreme  unction  from  a  Catholic  Priest.  In  John's 
case,  reported  in  1  E.  P.  C.  1790,  from  the  MSS.  of  BuK  ' 
ler.  Judge,  it  was  ruled  in  the  trial,  among  other  things, 
'4bat  the  evidence  of  the  state  of  the  deceased's  health,  at 
the -.time  the  declarations  were  made,  was  sufficient  to  show 
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Anthony  ^j^^^  gjjg  ^^g  Hclually  dying,  and  that  it  was  to  be  inferred 
The  sutc.  from  it,  that  she  was  conscious  of  her  situation."  The  pris-' 
oner  having  been  found  guilty,  this  point,  among  others,  was 
referred  to  the  judges,  who,  at  a  conference  m  Easter 
Term,  1790,  ail  agreed  that  it  ought  not  to  be  left  to  the 
jury  to  say.  whether  the  deceased  thought  she  was  dying  or 
not,  for  that  must  be  decided  by  the  judge  before  he  receives 
the  evidence.  ^^And  that  if  a  dying  person  either  declare  that 
he  knows  his  danger,  or  it  is  reasonably  to  be  inferred  from 
the  wound  or  state  of  illness,  that  he  was  sensible  of  his  dan- 
ger, the  declarations  ^re  good  evidence." 

It  is  obvious  that  this  rule  or  principle,  so  distinctly  stated, 
does  not  mean  that  the  inference  may  be  drawn  from  the 
mere  fact,  that  the  wound,  in  the  opinion  of  the  man  of 
science,  was  in  point  of  fact  mortal;  but  that  the  nature  of 
the  wound  or  the'  state  of  illness  should  be  such  as  to  affect 
the  knowledge,  and  control  the  opinion  of  the  dying  person 
himself,  as  to  the  danger  to  which  he  stands  exposed;  for  in 
that  very  case,  where  the  wounds  were  bruises  and  contusion 
from  blows  or  kicks,  all  the  judges  but  two  held  that  there 
was  no  foundation  for  supposing  that  the  deceased  considered 
herself  in  any  danger  at  all.  But  in  the  case  before  us,  the 
dreadful  nature  of  the  wound,  the  state  of  illness  as  proved 
by  the  physician  and  declared  by  the  deceased  herself,  were 
such  as  could  not  leave  her,  or  any  rational  being  in  doubt  as 
to  her  being  in  great  danger  of  immediate  death. 

The  evidence  in  question,  in  reference  to  the  state  of  facts 
shown  upon  the  record,  was  of  very  slight  importance,  if 
of  any,  on  the  part  of  the  state;  but  we  lay  no  stress  upon 
that  consideration. 

Let  the  judgment  be  affirmed. 

NcmE.  In  tbeSltt  toI.  of  the  American  Juriit,  468,  there  it  a  brief  oottce  of 
a  diwertation  b/  C.  I.  Mittermaier  upon  criminal  in^utdbility.  In  this  dinar- 
tation,  the  antbor,  to  arrive  at  a  solution  of  the  questions-^ By  what  si^ns  is  it 
to  be  known,  that  the  agent  has  not  a  knowledge  of  the  morality  of  hii  act, 
and  the  liberty  to  abstain  from  iti  What  degree  of  injury  of  the  inteUectoal 
faculties  is  necessary  to  destroy  imputability? — lays  down  (he  following  prac* 
•  tical 

RULE. 
In  order  to  withdraw  the  ag«nt  from  the  idiptttabilHy  of  bis  act,  it  is  notani- 
6cient  that  his  mind  should  for  (he  moment  be  blinded  by  a  transient  cause — 
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U  ii  necessary,    that  the  fe$Ung  j^hith  impels  him  to  crime  should  arise  from  a       Anthony 


ditttue; 

That  this  disease  sboaldbe  its  ««if  source; 

And  that  its  power  fhoifld  b'^  so  inresistable,  that  the  liberty  ttf  act  caaies  com* 
pleteljr  to  exist. 

When  any  form  of  insanity  is  relied  npoo  as  a  defence,  the  inquiries  to  be 
made  and  prostetited  by  the  triors,  according  to  this  rule,  would  b^-^Was  there 
a  disease?  If  there  was,  what  was  the  degree  of  it?  And  the  solution  oi  these 
questions,  it  is  manifest,  would  require  a  painful  collection  and  investigation  of 
minute  and  yarions  facts,  to  be  derived,  in  most  instances,  from  unskilful  wit- 
nesses, and  involving  a  scrutiny  of  the  prisoner's  past  life.  Should  the  diseasa 
be  e»tabliahed,  then  the  inquiry  must  be  made — was  the  prisoner  impelled  to  the 
act  by  the  specific  f^Hng  which  arose  from  the  disease  and  that  only?  For  in 
cases  of  strict  numMiaina,  the  party  is  perfectly  sane  except  upon  a  single  point 
or  subject;  and  hence  sMUMiaatM  are  as  capable  of  crime  as  others,  except  in 
the  case  only  where  they  act  under  the  influence  of  the  feeling  produced  by  the 
disease. 


The  Stata. 


Gambling  v8.  Read. 

Sale  or  ChATTJCLB.  CfniUion — vendor**  Uenjor  the  fric*.  On  a  verbal  sale  and 
delivery  of  a  slave  at  a  fixed  price,  to  be  paid  on  a  day  certain,  but,  wUil 
p€id^  the  ttiU  t0  rtmain  ta  tke  sBlUr^  the  payment  is  a  condition  precedent,  till 
the  performance  of  which,  the  property  does  not  become  absolute  in  the 
buyer,  nor  liable  to  his  debts. 

^AM£.  Ckaneery — v9Hdor*»  lien  hno  enforced,  A  trustee,  to  whom  such  buyer 
conveys  the  slave,  to  secure  a  previous  creditor;  takes  him  subject  to  the  sel- 
ler's lien,  which  will  be  enforced^  in  equity,  upon  the  seller's  bill  against  the 
buyer,  his  creditor  and  trustee,  by  a  decree,  that  they  pay  the  price  at  a  snort 
day, — also,  that  the  sale  be  rescinded,  and  the  slave  re-deliVered. 

About  the  24th  of  April,  1837,  Gambling  sold  Read, 
Hannah,  a  female  slave  for  $1200,  made  him  a  bill  of  sale 
of  her,  and  delivered  her  into  his  possession.  For  800  dol- 
lars of  the  purchase  money.  Read  gave  Gambling  his  note 
payable  on  the  1st  of  July,  1837,  and  to  secure  its  payment 
gave  him  a  bill  of  sale  of  another  ncigro  woman  Dilcey  and  her 
child,  Henry,  conditioned  that  if  Read  paid  the  800  dollars 
when  due,  the  bill  of  sale  shotild  be  void.  The  remaining 
400  dollars  were  secured  by  a  note,  executed  by  Read  and 
another  as  his  surety,  payable  by  the  1st  of  July,  1837. 
Hannah  bad  a  young  child,  and  her  distress  at  the  separation 
from  it  induced  Read  to  propose  to  purchase  it;  and  it  was* 
agreed  that  he  should  have  it  for  150  dollars,  payable  by  the 
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Gwnbffog:  25th  of  Decetnber,  1837,  for  which  he  gave  Gambling  hi* 
Read.  note,  and  the  child  was  delivered  to  Read,  but  no  bill  of 
sale  was  made  him;  and  in  several  conversations  upon  thef 
subject  immediately  after  the  transaction,  he  stated  that  the 
right  of  property  in  the  child  remained  in  Gambling  till  thef 
money  should  be  paid. 

Being  indebted  to  Zachariah  F.  Green,  for  the  price  oi 
Dilcey  and  her  child,  and  other  property  purchased  of  him. 
Read,  on  the  29th  of  April,  only  five  days  after  the  purchase 
of  Hannah  and  her  child,  made  a  conveyance  of  her  and  her 
child,  and  Dilcey  and  her  child,  to  William  Trousdale,  in 
trust,  that  if  he  failed  to  pay  Green  1642  dollars,  for  which 
he  executed  his  note  of  the  same  date  at  two  months,  then 
Trousdale  was  to  sell  the  negroes  for  cash,  and  pay  the 
debt. 

To  prevent  the  sale  of  the  child  under  this  deed  of  trusty 
and  its  removal  beyond  the  jurisdiction  of  the  court.  Gam-* 
bling  filed  his  bill  in  the  chancery  court  of  Gallatin,  on  the 
17th  of  July,  1837,  stating  the  above  facts,  suggesting  the 
embarrassed  condition  of  Read,  and  praying  that  Read, 
Green  and  Trousdale  might  be  enjoined  from  selling  the  child; 
that  it  might  be  delivered  up  to  the  plaintifi^,  to  be  retained 
by  him  as  a  security  for  tbe  payment  of  the  150  dollars,  and 
for  an  injunction,  ne  amoveas^  4^c. 

His  Honor  Judge  Brown,  of  the  6th  circuit,  gave  a  fiat 
for  the  writs,  and  they  were  issued,  and  the  sheriff  took  the 
child  into  custody,  and  delivered  him  to  Gambling,  and  took 
his  forthcoming  bond,  dated  the  21st  of  July,  1837. 

The  defendant  Read  filed  his  answer  on  the  15th  of  Aug- 
ust, and  Green  on  the  13th  of  September,  1837.  Read's 
answer  states  the  facts  substantially  as  above  detailed,  insist- 
ing, however,  that  tbe  title  to  the  child  passed  to  him  by  the 
delivery  without  a  bill  of  sale.  Green  denied  any  knowledge 
of  the  fact  that  Gambling  had  reserved  the  title. 

Testimony  was  taken,  which  clearly  proved  that  the  reser- 
vation had  been,  in  point  of  fact,  made,  and  that  the  pur-' 
chase  money  of  the  child  was  unpaid. 

The  case  was  heard  at  October  term,  1836,  before  bit 
Honor  Chancellor  Bramlitt,  who  decreed  that  tbe  defend' 
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ants  should  be  divested  of  all  right,  &c.   in  the  child;  that    Gamblioi^ 
tbey  should  be  perpetually  enjoined  from  selling  him  under       Read, 
the  deed  of  trust,  &c.     From  this  decree  Green  prosecuted 
a  writ  of  error. 

White,  for  the  complainant,  said  the  question  in  this  casep^^^i^^r  29^ 
is,  whether  this  was  an  absolute  or  conditional  purchase  frooQ 
complainant,  of  this  boy,  the  son  of  Hannah.^  Defendants, 
by  way  of  defence,  say  that  the  purchase  was  absolute  and 
unconditional,  for  the  price  of  $150.  This  i^ their  defence, 
which  they  must  establish,  for  they  admit  the  negro  to  have 
been  originally  the  property  of  complainant.  14  John.  63; 
6  Yer.  108.  They  fail  to  show  this,  either  by  producing  a 
bill  of  sale,  or  proving  a  parol  purchase  and  delivery  of  the 
negro  by  witnesses. 

How  would  this  matter  stand  in  relation  to  Read,  suppos- 
ing him  to  be  the  only  party?  The  facts  admitted  by  him  in 
his  answer,  show  it  could  not  have  been  an  absolute  sale. 
He  first  purchases  Hannah  at  $1200,  of  which  he  pays  $800 
in  Dilcey  and  her  child,  and  gives  personal  security  for  the 
other  $  400.  He  likewise  takes  a  bill  of  sale  for  Hannah. 
Do  not  these  facts  show  that  Gambling  would  not  have  made 
an  absolute  sale  of  this  boy,  unless  the  money  had  been  paid 
or  security  given?  And  further,  if  it  had  been  an  absolute 
sale,  would  not  a  bill  of  sale  have  been  required  and  execut- 
ed, as  was  done  for  Hannah,  the  mother  of  the  child?  But 
the  evidence  of  the  witnesses  conclusively  show  that  this  was 
a  conditional  sale,  and  that  Gambling  had  not  parted  with  his 
title  to  the  property. 

Does  Green  stand  in  any  better  situation  than  Read?  Cer- 
tainly not.  All  that  he  can  claim  under  his  mortgage  is  what- 
ever interest  Read  had  in  the  property.  With  regard  to  per- 
sonal property,  it  is  a  question  of  right,  and  not  of  notice; 
1  Johnson,  479;  but  situated  as  Green  is,  from  the  facts  in 
this  case,  the  law  would  impute  notice.  He  must  hare  seen 
the  bill  of  sale  for  Hannah  the  mother;  this  would  put  bim 
on  bis  guard  about  the  child,  and  he  would  be  required  to 
investigate  the  title  at  his  peril. 

Guild  and  Cook,  for  respondents,  argued,  that  the  proof 
shows  that  the  transaction  was  a  verbal  mortgage,  and  not  a 
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Gambiiog     coiidilional  sale.     If  a  mortgage,  then,  not  being  in  writing,  it 
Read.       was  void,  as  to  subsequent  purchasers  without  notice.    1784, 
c  10,  §  7,  Payne  vs.  Lassiter^  10  Yer.  607. 

Green  is  a  bona  fide  purchaser  for  full  value,  without  no- 
tice, and  a  court  of  equity  will  not  relieve  against  him.  The 
title,  to  say  the  best  of  it,  is  doubtful,  and  the  court  will 
leave  the  parties  to  their  remedies  at  law.  Loftin  vs  Espy,  4 
Yer.  84.  Here  Gambling  has  got  two  negroes,  Dilcey  and 
child,  of  defendant,  the  consideration  of  the  deed  of  trust; 
and  it  would  be  inequitable  to  give  him  the  child,  also,  and 
leave  Green,  an  innocent  purchaser,  the  sole  loser. 

TuRLEY,  J.,  delivered  the  opinion  of  the  court. 
December  31.  ^^  ^^^^  cas^,  the  proof  shows  satisfactorily,  that  Jesse 
Gambling,  the  complaiuant,  sometime  about  the  24th  of 
April,  1837,  sold  to  John  Read,  one  of  the  defendants,  the 
negro  child,  Marcus,  the  subject  of  controversy,  for  the  sum 
of  150  dollars,  to  be  paid  on  the  25th  of  December  folio w-^ 
iug,  and  retained  the  right  and  title  in  himself  as  security  for 
the  payment  of  the  purchase  money;  that,  at  the  same  time,  he 
sold  also  to  said  defendant,  negro  woipan  Hannah,  the  mother 
of  the  child,  and  permitted  the  possession  of  the  child,  it 
being  but  three  months  old,  to  be  taken  by  the  defendant  to- 
gether with  the  mother,  the  purchase  money  of  whom  had 
been  secured,  and  the  title  parted  from;  that  on  the  29th  of 
April,  1837,  John  Read  executed  a  deed  of  trust  on  the 
negro  woman  and  child,  to  secure  a  debt  previously  contract- 
ed to  his  co-defendant,  Zachariah  F.  Green,  ^nd  that  the 
purchase  money  for  the  child  has  never  been  paid  to  the  com* 
pljEiinant. 

Upon  this  state  of  facts,  the  question  presented  for  consi- 
deration is,  whether  the  vendor  of  a  negro   can  permit  the 
vender  to  take  possession,  and  retain  in  himself  the  title  to 
secure  the  payment  of  the  purchase  money  f  It  is  not  denied 
that  as  between  himself  and  his  vendee  he  may,  but  it  is  said, 
^ihat  as  between  himself  and  a  subsequent  purchaser  from  his 
I ; ,{ /vendee,  without  notice,  he  cannot,  unless  the  contract  be  re- 
'  ' ;  ducpd  to  writing  and  i^egistered  as  a  mortgage. 

The  maxim,  caveat  emptor^  applies  as  well  to  purchasers 
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of  negroes  as  other  personal  property;  and  of  course,  if  the  Gaiublmg 
person  from  whom  the  purchase  is  made,  have  not  the  legal  ^^d* 
tide,  the  purchaser  can  acquire  none.  The  possession  of 
personal  property  is  only  prima  fadt  evidence  of  title,  and 
will  not  protect  a  purchaser  against  the  claim  of  the  true 
owner,  except  in  a  few  cases  provided  for  in  law,  where  it 
has  been  of  such  a  character  as  is  calculated  to  impose  upon 
creditors  and  subsequent  purchasers,  which  need  not  be  spe- 
cified, as  this  is  not  one  of  them. 

The  defendant,  John  Read,  then,  having  acquired  by  his  )\\\ 
contract  with  complainant,  no  legal  title  to  the  negro  in  dis- /f  '  ( 
pute,  could  convey  none  to  his  co-defendant,  Zachariah  F. 
Green.     There  is,  we  think,  nothing  substantial  in  the  argu- 
ment, that  the  contract  between  the  complainant  and  defen-  n  ' 
dant  Read,  ought  to  have  been  registered  a^  a  mortgage.^  I  \^  | 
We  do  not  think  that  it  is  a  mortgage;  although  so  far  as  the  n  /  |  .   j    |    ^ 
property  is  held  to  be  a  security  for  the  payment  of  the  debt,  '     W  (    >    '    \ 
it  is  somewhat  similar.     In  the  case  of  a  mortgage,  the  title 
passes  from  the  mortgagor  to  the  mortgagee,  to  secure  the 
mortgagor's  debt,  who  may  either  take  possession  or  not,  at 
his  pleasure.     But  in  the  case  now  under  consideration,  the 
title  to  the  property  was  never  parted  from,  but  was  retained    U  /   ;    ,' 
by  the  owner,  to  secure  the  payment  of  the  money  contract- 
ed to  be  given  for  its  purchase.     There  is  no  law  requiring 
such  contracts  to  be  registered.    Though  partaking  in  many 
respects  of  the  nature  of  mortgages,  yet  they  are  not  mort- 
gages; and  the  statutes  requiring  the  registration  of  mortgages 
cannot  be  made  to  apply  to  them. 

The  complainant  is  therefore  entitled  to  relief,  but  not  to 
the  relief  given  by  the  chancellor.   For  inasmuch  as  he  holds       , 
the  legal  title  to  the  negro  boy,  only  as  a  security  for  the    /  / 
purchase  money,  the  defendants,  upon  the  payment  thereof,      ' 
are  entitled  to  keep  him.     The  right,  therefore,  ought  not 
to  have  been  divested  by  the  decree,  but  they  should  have 
been  directed  to  pay  the  money  in  some  reasonable  time,  and 
in  case  of  failure,  the  contract  should  have  been  rescinded, 
and  the  negro  restored  to  the  complainant. 

The  decree  will  therefore  be  modified,  in  this  respect,  and 
tlie  time  of  two  months  given  to  defendants,  after  they  shall 
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r. 


have  been  notified  of  this  decree,  in  which  to  make  paymeni 
RcHd.        of  the  $150,  with  interest  from  the  25lh  day  of  December, 
1837. 

Decree  modified. 

Note.     See  Hrnggerty  vs.  Palmtr  6  Johns,  Ch.  R.  437. 

Upon  the  subject  of  the  seller's  lien  for  the  price,  upon  a  conditional  sale  of 
chattels,  see  2  Kent's  Comm.  496,  497,  498,  3d  Ed.,  and  the  authorltiet 
there  cited ;  to  which  add,  DuprM  vs.  HmrringUn^  1  Harper's  R.  391 ;  Wheeler 
on  Slavery,  70,  S.  C;  Owmuon  vs.  JUvrf^  7  T.  R.  54;  Harr%»  vt.  Smithy  3  S«rs« 
h.  Rawle,  20. 


Weedon  V8,  Wallace  et  ah 

MAiktekaNCE.  Ckamptrty,  Contract. to  dteuU  reeov»r$  milk  attoruejf  aroikgt' 
MgtntprokibUtd  by  act  ^  1821,  e.  66.  An  agreement  by  a  plaintiff  in  a  peadiog 
suit  to  give  an  agent,  whether  his  attorney  at  law  or  **otk«r  person,**  for  conduct* 
ing  the  suit,  a  part  of  his  recovery,  is  champertous  under  the  act  of  1821 ;  and,, 
on  the  (hct  appearing,  in  either  of  the  modes  pointed  out  in  the  law^tbe  loit 
must  be  dismissed. 

Same.  Same.  Centtnutionef  the  phraseology  of  the  law.  The  words  *'other  per* 
son,*'  employed  in  the  prohibitory  clause,  were  not  dropped  in  the  clante  pro- 
riding  for  the  dismission  of  the  suit,  and  prescribing  the  method  of  proceed- 
ing, with  the  design  to  confine  the  operation  of  the  law  to  attorneys,  but  was 
the  result  ef  negligence  in  the  draftsman. 

John,  Augustine,  and  George  T.  Weedon  were  then  only 
cbildreo  of  George  Weedon  of  Culpepper  county,  Virginia, 
who  died  there  many  years  ago.  Before  his  death,  John  bad 
settled  in  Montgomery  county,  Ky.,  and  till  that  event, 
Augustine,  and  George  T.,  the  latter  of  whom  was  idiotic  from 
nativity,  resided  with  him.  After  the  death  of  George,  the 
father,  John  returned  to  Culpepper,  and  a  division  of  the  de- 
ceased's negroes,  some  of  whom  are  the  subject  of  this  suit,  was 
made  between  the  three  brothers;  and  it  was  agreed  between 
John  and  Augustine  that  if  John  would  take  care  of,  and  sup- 
port and  provide  for  George  T.,  till  his  death,  Augustine 
would  let  John  have  his  interest  in  the  negroes  assigned  to 
George  T. 

John  thereupon  took  the  negroes  allotted  to  him  and  hift 
idiot  brother,  and  the  idiot  to  Kentucky,  where  he  kept  them 
lill  bis  own  death,  before  wbijch  event  he  bad  made  a  will,biii 
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what  were  its  provisions  it  does  not  appear.     He  bad  never     Wcedon 
beea  married,  but  lived  in  aduUery  with  a  Mrs.  Woods,  who,     Wallace. 
it  seems,  was  made  bis  executrix^  and  who  in  that  capacity, 
claiming  under  the  will,  took  possession  of  all  his  negroes,  and 
also  of  those  that  had  been  assigned  to  his  idiot  brothei«     Of 
course,  Augustine  and  George  T.  were  John's  heirs  at  law. 

After  John's  death  Augustine  went  to  Kentucky,  and  finding 
the  negroes  in  the  possession  of,  and  thus  claimed  by,  Mrs. 
Woods,  00  the  24ih  of  January,  1631,  he  employed  Amos 
Davis  of  Mountsterling,  as  Iiis  attorney  to  ^^prosecute,"  as  the 
Written  agreement  between  them  runs,  ^^a  suit  for  certain 
ftlaveson  behalf  of  G.T«W.,  which  slaves  have  been  devised  to 
sundry  persons  by  the  will  of  J.  W.,  deceased.  The  said 
Davis  is  to  pay  all  cost  in  the  prosecution  of  said  suit,  and  10 
pay  himself  out  of  the  judgment  for  cost  if  successful.  And 
if  the  suit  shall  be  terminated  in  favor  of  said  G.  T-  W.  to 
the  extent  of  one  half  the  slaves,  I  bind  myself  to  pay  said 
Davis  $  200,  and  if  a  less  interest,  then  in  proportion;  and 
if  a  negro  of  the  value  of  $200  should  be  tendered  to  said 
Davis  instead  of  $200,  he  shall  be  bound  to  take  him." 

The  suit  was  instituted,  and  Augustine  W.  being  unable  to 
carry  it  00,  employed  the  defendant,  Shackleford,  his  son-io- 
law,  to  conduct  it;  and  gave  him  authority  to  compromise  the 
suit  aud  sell  the  negroes,  and  out  of  the  proceeds  pay  him- 
self $300  for  his  services,  over  and  above  his  expenses. 

In  the  fall  of  1831,  Shackleford  accordingly  made  a  corn- 
promise,  but  Mrs.  Wood  refused  to  deliver  up  the  negroes  un- 
til Shackleford  procured  a  bond  to  be  executed  by  Augustine 
and  his  children,  with  sureties,  to  indemnify  her  against  any 
subsequent  demands  to  be  set  up  to  the  negroes  left  by  John 
Weedou,  by  any  of  his  heirs  at  law. 

Shackleford  being  unable  to  give  the  security  required  in 
tLentuckyi  returned  home,  and  procured  William  H.  Hogaos 
of  Davidson  county,  10  go  to  Kentucky,  and  be  himself,  and 
procure  his  brother,  who  resided  in  Kentucky,  to  become, 
surety  in  the  bond  which  Mrs.  Woods  required.  This  bond 
Was  executed  in  JUarcA,  1832,  by  Shackleford  and  W.  H« 
Hogans;  and  tbe  latter  instructed  his  brother  not  to  sign  it  till 
Weedon  and  his  children  should  first  give  him  a  bond  to  indem- 
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^7.^""     nify  him  rigainst  his  liability  to  Mrs.  Woods,  which  bond  wa» 
Wallace,     executed  by  all  of  them  after  their  return  to  Tennessee. 

The  negroes  were  divided  between  Shackleford  and  Mrs. 
Woods  by  arbitrators,  after  which,  and  after  the  execution  of 
the  bond  to  indemnify  her,  she  delivered  to  Shackleford  those 
assigned  to  him;  namely,  David,  Ann  and  her  child,  and 
Martin.  Shackleford  did  not  bring  them  home,  because  Mar- 
tin had  been  hired  out  at  the  beginning  of  the  year  for  twelve 
months,  and  Ann  was  pregnant  and  could  not  be  brought 
away. 

After  Shackleford  returned  from  Kentucky,  and  after  the 
whole  matter  had  been  reported  to  complainant,  in  fact  ajUr 
he  had  executed  the  bond  to  indemnify  Hogana^  Shackleford 
sold  the  negroes  to  the  defendant  Wallace  for  800  dollars,  that 
being  the  full  value  of  them.  As  to  the  fact  whether  Angus-' 
tine  Weedon  gave  him  authority  to  make  the  sale,  there  are 
in  the  pleadings  niutual  affirmations  and  denials;  and  the  proof 
was  conflicting. 

In  January,  1823,  Shackleford  employed  A.  G.  Camp- 
bell to  go  to  Kentucky  for  the  negroes,  and  Davis  delivered 
bim  three,  Martin,  Ann  and  her  child  Caroline;  the  old  ne- 
gro, David,  and  Ann's  child,  born  previous  to  1832,  having 
died  after  the  compromise  and  delivery  of  the  negroes  by 
Mrs.  Woods. 

Upon  Campbell's  arrival  with  the  negroes  about  Marcb 
1833,  complainant  procured  himself  to  be  appointed  guardian 
of  George  T.;-  and  about  the  28th  of  the  same  month  filed  a 
bill  in  the  circuit  court  of  Warren,  in  the  name  of  the  said 
George  T.  by  himself  as  guardian,  against  Wallace  and  Sbac« 
kleford,  in  which  he  states  that  John  Weedon  persuaded  the 
idiot  to  go  to  Kentucky  with  him,  that  he  had  died  and  bad 
willed  away  the  negroes  of  said  idiot  to  a  certain  Mrs.  Woods 
and  her  children^  &c.  &c.  This  bill  was  dismissed,  because 
neither  of  the  defendants  were  residents  of  Warren  county  at 
the  time  it  was  filed. 

George  T.  Weedon,  the  idiot,  died  in  March,  1834,  and 
complainant  is  his  only  heir  at  law  and  distributee. 

On  the  11th  of  October  1834,  he  filed  this  bill  in  the  Chan- 
cery Court  at  Franklin,  against  Shackleford  and  Wallace, 
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praying  to  have  these  negroes  delivered  up  and  an  account  of     Wcedon 
their  hire.  Wallace. 

He  alleges  that  he  employed  S.  to  go  to  Kentucky  ''to  get 
possession  of  the  negroes,  &c.  and  to  bring  them  to  his,  com- 
plainant's house,  in  Warren  county,  and  lor  his  services  he 
was  to  be  compensated  liberally  out  of  the  hire  of  the  slaves." 

Shackleford,  in  his  answer,  swears  that  he  was  to  have 
$300  for  his  services,  and  all  expenses  paid,  and  that  the  rao'^ 
ney  was  to  be  raised  by  a  sale  of  the  negroes,  not  by  hiring 
them. 

There  was  evidence  showing  that  complainant  had  repeat- 
edly directed  Shackleford  to  sell  the  negroes  while  the  suit 
was  pending;  to  sell  them  in  Kentucky  and  never  bring  them 
home,  because  the  idiot  would  make  more  fuss  about  them 
than  they  were  worth.  There  was  no  evidence  that  complain-* 
ant  ever  said;,  in  Shackleford's  presence,  that  he  was  to  be 
paid  by  the  hire  of  the  negroes.  There  was  evidence  that  he 
often  said,  in  the  family,  that  the  negroes  were  to  be  hired  to 
pay  Shackleford;  and  that  after  they  were  sold  to  Wallace, 
he  directed  Shackleford  to  say,  in  the  presence  of  the  idiot, 
that  they  were  hired^  not  sold. 

After  this  bill  had  been  filed,  Lusk  Colville  came  to  be  an 
active  agent  of  the  complainant  in  conducting  the  suit.  Where^ 
upon  the  defendant  filed  a  cross-bill  to  discover  the  nature  of 
his  interest,  and  of  the  contract  between  him  and  complain- 
ant. The  answer  of  Colville  and  complainant  denied  cham- 
perty, but  set  out  a  contract,  and  averred  that  it  was  the  only 
contract  between  them.  It  is  iu  the  shape  of  a  bill  of  sale 
by  complainant  Weedon  to  Colville,  of  all  the  negroes,  for 
$500,  conditioned  that  whereas  Weedon  had  brought  suit  for 
the  negroes,  and  Colville  had  become  his  surety  for  the  prose- 
cution thereof,  and  for  the  attachment  and  injunction,  and  toaa 
responsible  for  the  lawyer^s  fees  and  expenses  of  conducting 
the  suits^  and  for  other  charges  incident  thereto^  and  Weedon 
had  borrowed  from  him  $100  in  cash;  if  he  indemnified  C. 
and  saved  him  harmless,  and  paid  him  all  moneys  borrowed,  and 
for  all  expenses  then,  or  subsequently  to  be,  incurred,  and  all 
advances  of  money  afterwards  made,  then  the  sale  was  to  be 

void,  else  to  remain  in  full  force.     The  parol  proof  respect- 
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ing  the  interest  which  Colvilie  was  to  have  in  the  negroes  i^ 
stated  in  the  oproion  of  the  court. 

At  October  Term  of  the  Chancery  Court,  1836,  the  cause 
was  heard  before  his  Honor,  Chancellor  Bramlitt,  who  ad? 
vised  till  April  Term,  1837,  and  then  declared  that  the  ne- 
groes were  the  property  of  A.  Weedon,  as  representative  and 
heir  at  law  of  the  idiot;  that  he  was  entitled  to  have  them  de- 
livered up,  upon  payment  of  the  expenses  incurred  in  obtain- 
ing possession  of  them  in  Kentucky,  and  bringing  them  to  Ten- 
nessee; that  he  was  not  precluded  from  having  relief  by  cham- 
perty, &c.  And  concludes  by  directing  an  account  of  said 
expenses,  including  300  dollars  as  compensation  to  Shackle- 
ford;  also  of  the  hire  of  the  negroes  received  by  the  defen- 
dants; and  that  the  Clerk  and  Master  report  the  same,  and 
the  names  and  description  of  the  negroes. 

On  the  coming  in  of  the  report,  at  October  Term,  1837, 
(he  court  ordered  that  the  complainant  should  pay  the  balance 
Reported  to  be  due  the  defendants,  being  the  difference  be- 
tween the  hire  of  the  negroes  and  the  expenses  of  recovering 
them  and  bringing  them  to  Tennessee,  hy  the  1st  of  January, 
1838;  and  if  not  paid,  that  the  clerk  should  sell  so  many  of 
Uiem  as  might  be  necessary  to  make  the  sum  in  question,  and 
pay  the  residue,  if  any,  to  complainant,  and  deliver  to  him  the 
rest  of  the  negroes. 

From  this  decree  the  defendants  appealed  in  error. 

Cook,  for  the  complainant,  said — It  is  admitted  by  the 
pleadings  and  the  proof  is  that  the  legal  title  to  the  property  is 
in  comp^iqant.  The  sale  in  the  lifetime  of  the  idiot  was  void, 
and  was  made  also  in  fraud  of  his  rights.  Wallace  knew  the 
property  belonged  to  the  idiot,  and  that  he  was  therefore  ac- 
quiring no  title,  but  was  purchasing  in  fraud  of  the  idiot '^ 
rights. 

Upon  the  death  of  the  idiot  the  right  vested  in  complainant 
as  his  administrator. 

This  bill  is  filed  upon  the  legal  title  in  lieu  of  the  action  of 
detinue,  upon  the  jurisdiction  of  this  court  asserted  in  HeU' 
dersonv*  Vaulx  and  toi/e,  10  Yer.  30,  and  other  cases. 

Then  suppose  the  action  of  detinue  brought,  how  could  thQ 
recovery  be  resisted? 
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Surely  not  by  showing  that  complainant  in  his  individual  w*^on 
icapacity,  connived  at,  or  assented  to,  the  sale  by  Shackleford,  Waiiacn. 
when  they  were  all  acting  with  their  eyes  open,  and  upon  a 
subject  over  which  they  had  no  power.  Wallace  might,  pier- 
haps,  recover  the  consideration  paid,  but  he  has  ho  title  td,  or 
lien  on,  the  slaves.  They  are  in  the  hands  of  the  administra- 
tor as  a  trustee  for  the  payment  of  debts,  &c. 

If  Weedon  had  sold  the  negroes  and  received  the  full  price; 
no  estoppel  would  apply,  because  he  ownd  in  a  different  right 
and  as  a  different  person.  An  estoppel  as  to  A.  Weedoii 
would  not  bind  the  representative  of  George  T.  Weeddn. 
They  Hre  different  persons  and  claini  in  different  rij^hts. 

2.  There  is  no  champerty  in  the  cade.  Here  a  mortgage 
is  given  to  indemnify  Colville  ad  surety  for  costs  and  attor- 
neys' fees,  and  for  money  advanced  and  to  be  advanced,  but 
no  agreement  to  advance  any  more.  This  is  a  written  agree- 
ment made  about  the  time  of  the  institution  of  the  suit,  and 
shows  clearly  the  agreement  of  the  parties.  The  defendants 
in  their  answer  say  this  is  all  the  agreement.  Now,  there 
doubtless  had  been  some  previous  conversation  ob  the  sub- 
ject of  the  agreement,  and  a  suit  had  before  been  pending.-^^ 
The  parties,  before  they  consulted  their  attorney,  may  havd 
Supposed  they  could  make  a  champei  tons  agreement,  and  ma5^ 
have  spoken  of  it  in  that  way,  and  hence  the  statements  of 
some  of  the  witnesses.  But  when  they  comei  to  inake  the 
final  agreement  they  steered  clear  of  champerty,  and  only 
took  a  security. 

An  assignment  of  a  chose  in  action  is  void  at  law,  but  valid 
in  equity,  and  this  is  the  case  though  a  suit  is  in  immediate 
contemplation,  or  actually  pending.  But  the  assignment  must 
be  either  entire  or  not  at  all.  An  assignment  of  a  part  for 
prosecuting  the  suits  is  champertotis,  or  perhapd  an  absolute 
assignment  of  the  whole  for  that  purpose  alone. 

In  order  to  make  it  champertous,  it  must  be  a  giving  of  the 
thing,  or  a  part  of  it,  absolutely,  for  maintaining  the  suit. 
Now  a  mortgage  is  a  mere  security  for  money  advanced;  the 
estate  still,  in  equity,  belongs  to  the  mortgagor;  abd  uponr 
payment  of  the  money  the  estate  is  discharged  of  Ihe  lien.-^* 
This  money,  too,  the  mortgagor  is  bound  td  pay,  let  the  sui^ 
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Wecdon  g^  ^^^  ^^y  ^^  ^jj^  other.  This  then  canoot  be  charnpertt^r 
Waiiac€.  4  Black's  Com.  135;  2  Co.  Lit.  664:  3  Young  and  JerV. 
129;  3  Cowen  623;  2  McCord's  Chan.  Rep.  368,  392;  2 
Sim  &  Stewart  244;  Hartley  v.  Russell^  1  Con.  Eng.  Ch. 
Rep.  43^;  1  Swanst.  Rep.  56,  Wood  v.  GriffUhs]  2  Sto- 
ry's Eq.  311  to  317;  9  Price,  79;  11  Law  Magazine,  375- 
6-7;  2  Mylne  &  Keene  591 ;  3  Eng.  Con.  Chan.  Rep.  14C^, 
5  Bingham,  309. 

3.  There  is  no  maintenance  in  this  case  for  the  above  rea- 
son, and  for  the  following: 

1.  It  is  not  maintenance  to  assist  a  poor  neighbor  to  prose- 
cute his  suits.  The  object  of  the  law  of  champerty  was  to 
prevent  the  rich  from  oppressing  the  poor;  a  defence,  there- 
fore, of  the  poor,  is  not  in  the  reason  of  the  law,  and  as  such 
not  within  it.  3  John's  Cb.  Rep.  508  to  518,  Penrin  v. 
Dunn. 

4.  The  court  would  not  dismiss  a  poor  man's  suit  even  i' 
be  were  within  the  champerty  law,  because  he  can,  by  sta- 
tute, prosecute  his  suit  under  the  pauper  law. 

5.  So  far  as  maintenance  is  concerned,  the  suit  ought  not 
to  be  dismissed,  because  the  maintenance  suit  was  not  brought 
on  for  trial  before  the  original  suit,  and  no  injunction  was  ob*^ 
tained  to  stop  that  suit,  by  similarity  to  motions  to  dismiss  for 
want  of  security  for  costs,  &c. 

6.  The  i^ct  of  1821  does  not  authorise  the  dismission  of 
the  suit  for  maintenance,  (or  maintenance  in  nature  of  cham- 
pertous  conditional  contracts,)  but  only  for  champerty.  That 
act  and  the  pauper  law  must  be  construed  in  pari  matma,  al- 
lowing poor  people  every  facility  for  the  prosecution  of  their 
rights. 

The  act,  in  words  only,  applies  to  champerty  in  its  roost 
confined  sense,  being  for  a  part  of  the  thing,  or  for  more  or 
less,  dependent  on  the  event  of  the  suit,  or  amount  of  reco- 
very. 

F.  B.  FoGO  and  Meigs  for  the  defendant,  argued — 
December  20.       ^    ^j^^  g^  ^^  ^^^^    j    ^  ^5—2  Inst.  207— enacts  that 

no  person  shall  maintain  pleas,  suits,  or  matters  hanging  in 
court,  for  lands,  tenements,  or  other  things,  for  to  have  part  or 
profit  thereof  by  covenant  made  between  them.  (A.D.  127&' 
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tf  Ed.  1.)  See  also  West.  II.  c.  4§,  2  Inst.  484  (A.  D-  Weedon 
1285,  13  Ed.  1.)  Articuli  super  Charias,  ch.  11,  2  Inst.  Waliace. 
562,  and  particularljf  the  commentary^  which  shows  that  a 
feoffment,  hanging  the  plea,  or  the  like,  to  maintain  the  ten- 
ant, is  champerty,  though  given  to  a  lawyer  in  lien  of  his  fee. 
(28  Ed.  1,  A.  D.  1300.  (Statute  of  Champerty  33  Ed.  1, 
St.  3,  A.  D.  1305.     32  H.  8,  ch.  9.     (A.  D.  1540.) 

See  all  those  statutes,  the  Grst  in  the  1st  vol.  of  the  Statutes 
at  Large,  50,  111,  144,  150,  and  the  last  cited,  2  Sts.  at 
Large,  280— Ruffhea's  Ed. 

2.  This  paper  is  drawn  in  the  form  of  a  mortgage,  and  it 
is  undoubtedly  true  that  a  person  interested  in  the  subject  mat- 
ter of  the  suit,  as  a  mortgagee,  though  he  be  no  party  to  the 
suit,  may  expend  money  in  supporting  the  title,  without  being 
guilty  of  maintenance.  1  Peere  Williams  375,  Sharp  vs. 
Carter;  1  Powell  on  Mortgages,  203.  But  this  is  where 
there  is  no  adverse  possession,  and  the  party  becomes  inte- 
rested in  the  property,  as  mortgagee,  or  otherwise,  before  the 
commencement  of  the  .suit, — not  where  a  party  takes  a  mort- 
gage of  property  adversely  possessed,  and  for  which  a  suit  is 
pending,  as  a  security  for  his  maintenance,  and  as  a  consider- 
ation to  induce  him  to  maintain  the  suit.  Wickhamv.  Cotifc- 
Itn,  8  John's  R.  170.  If  it  be  decided  that  counsel  may  se- 
cure their  fees  by  taking  mortgages  of  the  property  in  suit,  the 
law  against  champerty  is  effectually  repealed;  and  a  device  is 
discovered  whereby  the  statutes  may  be  evaded. 

The  statute  of  28th  Ed.  I .  ch.  11,  enacts  that  no  person 
riidU  take  upon  him  the  business  that  is  in  suit;  nor  none 
tfpon  any  such  covenant  shall  give  up  his  right  to  another;  and 
if  any  do,  &c.  But  it  may  not  be  understood  hereby,  that 
any  person  shall  be  prohibited  to  have  counsel  of  pleaders,  or 
of  learned  men  in  the  law  for  his  fee,  or  of  his  parents  or  next 
of  kin.  2  [nst.  562.  Upon  this  exception  in  favor  of  law- 
yers, Lord  Coke  says — '^Their  advice  and  direction  in  their 
profession  of  law  is  excepted :  but  to  take  any  estate  in  the 
land,  hanging  the  suit,  for  maintenance,  is  to  become  a  party, 
tad  is  in  no  sort  allowed  by  this  act."  Id.  564.  Jl  fortiori^  no 
ether  persons  are  allowed  to  take  any  estate,  &c.,  the  com-  * 
ment  beii^  written  to  show,  that  the  exception  was  limited  to" 
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Weedon     professibnal  advice,  to  give  which  is  not  maintenance,  but  ttf 
Wallace,     xake  any  estate  in  the  proper^  in  suit,  for  any  purpose,  even 
to  secure  remuneration  therefor,  is  champerty,  the  worst  spe- 
cies of  maintenance. 

James  Campbell,  in  reply,  ai^ued  that,  1.  Upon  the 
original  bill,  answers  and  evidence,  it  is  confidently  believed 
no  difficulty  can  be  raised  in  bar  of  complainants  decree,  or 
to  prevent  an  affirmance  of  the  chancellor's  decree.     Com- 
plainant is  here   asserting   the  rights  of  George  Thornton 
Weedon  to  the  negroes  in  controversy.     He  was  an  idiot  as 
is  admitted'  on  all  hands  and  proved,  and  was  guilty  of  do 
fraud  and  could  commit  none.     Supposing  complainant  had 
told  Shackelford  in  the  life  time  of  Geo.  T.  Weedon,  as  is 
alleged,  to  sell  the  negroes,  and  in  pursuance  of  such  autho- 
rity he  did  sell  them,  that  would  not  prevent  the  assertion  in 
this  court  of  Geo.  T.  Weedon's  right  to  the  negroes.     Sup^ 
posing  that  the  first  suit  in  the  name  of  Geo.  T.  Weedon 
had  not  been  abated,  and  Geo.  T.  Weedon  bad  lived,  and 
the  suit  had  progressed  in  his  Geo.  T.  Weedon's  name,  a 
decree  must  have  gone  in  his  favor  for  the  negroes.     Such  a 
case  would  have  been  too  plain  to  admit  of  a  doubt.     What 
is  the  case  now  presented?     Precisely  the  same  m  principle. 
Here  is  George  T.  Weedon's  representative  asserting  hid 
right  in  this  court.     This  view  of  the  case  furnishes  an  an- 
swer to  another  argument  of  defendants.     They  say,  if  it  was 
a  fraud  in  Wallace  and  Shackelford  to  speculate  upon  the  pro- 
perty of  this  idiot,  it  was  a  fraud  in  complainant  to  tell  Shack- 
elford to  sell  the  negroes,  and  he  that  hath  committed  iniquity 
shall  not  have  equity,  &c.     Could  this  argument  have  been 
used  if  Geo.  T.  Weedon  had  lived  to  prosecute  the  suit  in 
his  own  name?     Surely  not.     And  as  it  could  not  be  used 
there,  neither  can  rt  be  urged  successfully  here.     We  claim 
the  negroes  in  right  of  Geo.  T.  Weedon,  and  he  hath  com- 
mitted no  iniquity;  but  the  truth  is,  there  is  nothing  censure- 
able  in  the  conduct  of  Augustine  Weedon,  except  so  far  as 
he  was  misled  and  imposed  upon  by  the  conduct  of  Shackel- 
ford himself.     Although  Shackelford  now  pretends   be  sold 
the  negroes  under  an  authority  from  Weedon,  yet  the  trans- 
action itself  shows  he  did  not  act  for  and  on  behalf  of  Weed- 
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on,  or  for  his  benefit,  but  in  his,  Shackelford's,  own  name,  Wwdon 
for  his  own  benefit.  There  is  not  a  color  of  a  pretence  that  Wallace. 
Shackelford  tliought  he  was  acting  for  Augustine  VVeedon  in 
the  sale,  or  that  Wallace  considered  he  was  buying  the  ne- 
groes from  Augustine — such  an  idea  never  entered  the  head 
of  either  of  them.  The  plan  then  was,  not  to  shelter  them^ 
pelves  under  any  pretended  authority  from  Augustine  Weedon, 
but  to  sell  the  property  of  the  idiot  first,  and  then  to  cure  all 
up  by  means  of  a  guardianship  to  be  obtained  of  this  idiot, 
and  a  settlement  of  accounts  with  commissioners, 

2.  Defendants  next  come  forward  and  file  a  cross  bill,  in 
which  they  charge  that  Colville  is  maintaining  Weedon  in  the 
prosecution  of  this  suit,  for  which  he  is  to  receive  part 
of  the  negroes  in  controversy,  if  he  succeeds,  which,  the 
bill  alledges,  is  corrupt  and  champertous.  To  this  defend- 
ants answer  and  positively  deny  the  charges,  and  set  forth  a 
mortgage,  which  contains  the  only  agreement  between  them, 
and  which  is  not  corrupt  or  champertous.  The  first  thipg  to 
be  considered  is,  are  the  answers  disproved  ?  Here  the  rule 
certainly  is  applicable,  that  we  should  reconcile  the  testimony 
if  we  can  reasonably  do  so. 

The  whole  of  the  conversation  between  Weedon  and  Col- 
vill,  detailed  in  evidence,  taken  together,  shows  conclusive- 
ly, that  Weedon  understood  himself,  not  as  saying  that  he 
had  made  a  contract  with  Colville,  by  which  he  was  to  give 
him  half  or  any  other  part  of  what  was  recovered,  but  only 
as  speaking  of  what  he  intended  to  do.  He  intended  to  be 
liberal  with  Colville  if  he  gained  the  suit.    There  was  not  the  ^ 

scrape  of  a  pen,  that  is,  there  was  no  contract  between  them; 
for  he  said  further,  ^4  have  said  nothing  amiss — if  there  is  any 
contract  let  them  prove  it."  He  said  he  was  ignoraot  and 
poor  and  unable  to  prosecute  the  suit  himself  and  therefore 
bad  e(pployed  Colville,  &c. 

Now,  with  this  view  of  the  testimony,  let  us  advert  to 
Colville  and  Weedon's  answer.  They  both  are  called  upoa 
to  state,  and  do  state  what  contracts  existed  between  them 
in  relation  to  champerty  and  maintenance,  &c.  And  they 
show  a  written  mortgage  executed  by  Weedon  and  Colville, 
^nd  they  say  here  is  the  contract  and  all  the  contrQCt.  Colville 
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Wecdon  jg  proved  lo  be  an  intelligent  man,  of  some  legal  informa- 
WoJiace.  lion;  it  is  clearly  inferrible  he  knows  all  about  cham- 
perty. Now  is  it  conceivable  that  he  and  Weedon  would 
^nter  into  a  contract  such  as  is  shown  by  that  mortgage,  and 
(then  afterwards  enter  into  another  and  a  different  one,  that 
.might  endanger  the  success  of  the  suit. 

3.  But  the  agreement,  as  proved,  is  not  champerty,  either 
by  the  common  iaw  or  by  statute.  It  is  is  not  champerty  by 
{the  common  law  for  a  man  to  help  his  poor  neighbor. 

4.  Neither  is  it  champerty  by  statute.  See  Act  of  1821, 
.0  66.  TIfe  second  section  of  the  act  only  embraces  cases 
jof  attorney  and  client  agreeing  to  divide  the  recovery.  If 
it  is  not  champerty  by  statute,  it  must  remain  as  it  was  at 
jCommoD  law,  and  by  that  law  it  is  not  champerty. 

Green,  J.  delivered  the  opinion  of  the  court. 

It  is  unnecessary  to  discuss  the  merits  of  the  original  bill 
in  this  case,  because,  after  the  most  mature  deliberation,  the 
court  is  constrained  to  dismiss  the  cause  on  account  of  the 
cbampertous  contract  between  the  complainant  Weedon  and 
Colville,  his  agent  for  prosecuting  the  suit. 

Where  a  right  to  recover  is  clearly  established  on  the  part 
of  a  complainant,  as  a  majority  of  the  court  think,  is  done 
in  this  case,  we  cannot  but  feel  great  reluctance  to  difmiss 
the  suit  and  thereby  cut  off  the  means  of  recovery  altogether, 
because  of  an  act,  not  in  itself  immoral,  but  contrary  to  pub* 
lie  policy,  and  therefore  illegal.  But  however  reluctant  we 
niay  feel,  when  a  case  embraced  by  the  act  of  assembly  is 
clearly  made  out,  we  b^ve  no  alternative,  but  to  pronounce 
the  law. 

The^roof  places  the  existence  of  a  contract  by  which 
Colville  was  lo  have  for  his  services  a  share  of  the  negroes, 
in  case  Weedon  recovered  them,  beyond  doubt.  John  Pen- 
dleton says,  Weedon  told  him  that  ^^Mr.  Colville  was  to  at- 
tend to  it,  and  if  he  gained  the  suit,  be  was  to  give  him 
half."  Arthur  Warren  told  him,  ''that  he  had  agreed  to  give 
Mr.  Colville  half  what  they  could  obtain."  H.  D.  McBroom 
states,  that  in  a  company  of  several  persons,  Weedon  men- 
tioned the  suit,  but  witness  does  .not  remember  his  words; 
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but  Esquire  Taylor  told  him,  that  he  talked  too  much — ^you  Weedon 
will  injure  yourself,  somebody  will  take  the  advantage  of  you  Wallace, 
by  talking  as  you  do.  Mr.  Weedon  then  said,  that  he  had 
DOt  said  any  thing  amiss.  Esquire  Taylor  said,  you  have 
said  enough  now  for  your  suit  to  be  thrown  out  of  court,  if 
the  opposite  party  knew  it.  Mr.  Weedon  said,  he  had  a 
right  to  employ  any  body  he  pleased  to  do  the  business  for 
bim,  as  he  was  not  able  to  do  it  himself.  Mr.  Weedon  fur- 
ther said,  there  was  not  the  scratch  of  a  pen  between  bim 
and  Colville,  but  he,  Mr.  Colville,  should  be  well  paid  for 
bis  services,  and  if  there  was  any  contract,  let  them  prove 
it. 

The  statement  of  the  two  first  witnesses  is  direct  and  pos- 
itive, and  admits  of  no  explanation,  but  if  it  needed  confir- 
mation, the  evidence  of  McBroom  is  strongly  corroborative 
of  their  statement.  Weedon  had  said  so  much  about  the 
contract  between  himself  and  Colville,  that  Esquire  Taylor 
reproved  him,  and  told  him,  he  had  said  enough  to  throw  his 
suit  out  of  court.  Weedon  does  not,  even  when  thus  warn- 
ed, pretend  to  d6ny,  that  there  was  a  contract  for  Colville's 
services,  but  said ,  he  had  a  right  to  employ  whom  he  pleased 
to  do  his  business;  that  there  was  not  the  scratch  of  fi  pen 
between  them,  and  if  there  was  a  contract  let  them  prove  it. 
Now  if  there  had  been  no  contract,  he  would  at  once  have 
denied  the  existence  of  any,  and  would  not  have  evaded  the 
matter,  by  saying,  there  was  not  the  '^scratch  of  a  pen,  and 
it  there  was  a  contract,  let  them  prove  it."  It  is  clear, 
therefore,  that  there  was  a  contract  other  than  the  mortgage, 
by  which  Colville  was  to  give  his  personal  attention  to  the 
prosecution  of  the  suit,  and  in  case  of  success,  was  to  re- 
cieve  a  part  of  the  thing  in  litigation. 

2.  The  next  question  is,  whether  such  contract  is  cham- 
perty, by  the  act  of  1821,  c  66,  and  is  of  the  character, 
upon  proof  of  the  existence  of  which,  the  court  is  required 
to  dismiss  the  suit? 

It  is  contended  by  the  defendant  that  the  act  of  assembly 
only  applies  to  attorney's  at  law,  and  that,  as  Colville  is  nptt 
an  attorney  at  law,  be  is  not  to  be  afiected  by  it.     The  se-- 

cond  section  of  the  act  provides,  that  ^^it  shall  not  be  unlawful 
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Weedon     f^j^  ^^j  ^^^j  plaintiff,  Or  intending  to  be  a  plaintiff  to  anf 
Wallace,     guit  at  law  OF  equity  to  promise  or  agree  to  give  any  greater 
or  less  portion  of  the  thing  in  litigation,  upon  any  contingen- 
cy, or  upon  the  event  of  the  suit;  and  if  any  practicing  at- 
torney, or  other  person,  with  the  exception  contained  in  the  an- 
cient law,  shall  hereafter  enter  into  any  understanding,  promise 
or  agreement  with  any  person  who  may  have  already  brought 
suit  in  any  of  the  courts  of  this  state,  or  who  may  hereafter 
bring  suit,  or  be  about  to  bring  suit  in  any  of  the  courts  hold* 
en  in  this  state,  such  contract  is  declared  to  be  void  and  of 
no  effect.     And  upon  the  fact  of  champerty,  or  other  unlaw- 
ful contracts  being  satisfactorily  disclosed  to  the  court,  where 
such  suit  may  be  depending,  in  either  of  the  ways  lierein- 
after  mentioned,  the  suit  shall  be  by  the  court  dismissed; 
*  and  the  attorney  or  attorneys  so  entering,  after  the  passage  of 
this  act,  into  such  understanding  or  agreement,  shall  be  by 
the  court  stricken  from  the  list  of  attorneys,  and  shall  be  dis- 
qualified to  practice  in  any  of  the  courts  of  this  state  for  the 
term  of  five  years." 

The  act  then  goes  on  to  provide,  that  a  bill  for  discovery 
and  relief  may  be  filed  against  the  party  claiming  title,  and 
his  attorney;  or,  thai  the  defendant  may  exhibit  interrogato- 
ries to  the  plaintiff,  his  agent  or  att9rney,  for  the  discovery 
•  '      ^of  the  matters  that  are  made  unlawful  by  the  act. 

.That  this  act  applies  to  other  persons  as  well  as  attorneys, 
Is  so  manifest,  that  it  does  not  admit  of  a  doubt.  In  the  first 
.  part  of  the  seconcl  section  above  quoted,  it  provides,  that  if 
any  practising  attorney,  or  other  person,  shall  make  the  con- 
tract prohibited  in  the  act,  the  contract  shall  be  void;  and 
upon  tbe  fact  appearing  in  either  of  the  ways  thereinafter 
mentioned,  the  suit  shall  be  dismissed. 

Now,  although  in  the  subsequent  part  of  the  section  in 
which  the  character  of  the  proceedings  to  be  adopted  is 
pointed  out,  the  words,  ^'other  person,"  are  not  used,  stiU, 
as  it  has  been  declared,  that  if  such  person  should  make  the 
contract  prohibited  by  the  act,  the  suit  should  be  dismissed, 
the  obligation  to  dismiss  it  is  imperative  upon  the  courts. 
The  method  thereafter  pointed  out  applies  to  such  '^other  peF- 
sons"  as  well  as  to  attorneys. 


DECEMBER  TERM  1838.  299 

Bat  to  put  the  matter  beyond  doubt,  it  is  provided  in  this  Wcedon 
same  section,  that  the  interrogatories  may  be  exhibited  "to  Wallace. . 
the  plaintiff  or  plaintiffs,  their  agent  or  attorneys."  '  So  in 
the  fourth  section  it  Is  provided,  that  the  interrogatories  shall 
be  answered  by  the  "plaintiff  or  plaintiffs,  or  their  agents," 
leaving  out  attorneys.  It  plainly  appears,  therefore,  that  the 
omission  to  mention  "other  persons, '^  at  some  of  .the  places 
where  the  word  attorney  is  used,  was, the  result  of  mere  neg- 
ligence in  the  draftsman  of  the  act,  and  not  with  design  to 
confine  its  operations  to  attorneys.  A  majority  of  the  court 
therefore  think,  that  it  is  imperatively  the  duty  of  the  court 
to  dismiss  the  complainant^s  bill. 

Let  the  decree  be  reversed  and  the  bill  dismissed. 


Underwood  vs.  Dismukes. 

Leoact.  yetting  effavortd  in  law,  and  why.  The  vesting  of  legacies  is  favored 
in  law.  Generallj  because  the  law  will  not  intend  that  a  testator  means  to  die 
partiallj  intestate.  Especially,  of  those  to  children,  on  Ihe  presnmption  that  a 
testator  natarally  desires  their  families  (o  sacceed  to  their  interests: — and  ot 
those  to  others,  because  the  tying  up  of  property  is  incojuvenient  to  the  lega- 
tees, and  against  the  interest  of  society. 

Same.  Indicia  nf  legacy  being  vested.  Giving  the  intermediate  interest  of  a  pe* 
caniary  legacy  is  so  clear  an  index  of  intent  to  vest  the  property, *as  to  over^ 
come  the  stronge»t  formal  and  verbal  connection  of  the  estate  with  the  time  of 
payment.  Ho,  where  the  .testator's  whole  real  and  personal  estatji  is  vested  in 
trustees,  to  be  used  for  the  support  and  education  of  his  family  till  a  specified 
time,  and  (hen  to  be  equally  divided  amongst  his  children  and  their  hein, — ^the 
children  have,  in  the  profits^  a  vested  right  of  present  common  enjoyment,  and 
in  the  eorjnu  of  the  estate,  a  vested  right  of  future  several  enjoyment. 

Sabu.  Cemstruction.  The  arguments  are  drawn  from  the  several  parts  of  the 
will.  ,    *  • 

»     * 

Thomas  Royster  of  Goochland,  Virginia,  ilied  in  the  year 
1807,  seized  and  possessed  of  a  tract  of  land  there  contain- 
ing 383  acres,  and  of  divers  slaves  and  other  personalty.  H&« 
left  a  widow  and  eight  children.  He  made  a  will  which  was. 
dated  the  l4th  of  May,  1807,  and  admitted  to  probate  la 
September  following;  and  letters  testamentary  were  issued  to 
his  executors,  David  Royster,  Anderson  Royster  and  Paul 
Dismukes,  of  whom  the  first  and  last  natn^  alone  acted  in 
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Umiemood   j|jg  administration  of  his  estate.     It,  among  others,  contained 

Diamukes.    the  foUowing  provlsions: 

'^I  desire  that  the  lands  whereon  I  now  live,  be  sold  by  my 
executors,  hereinafter  named,  at  public  auction,  upon  such 
terms  as  they  may  direct;  and  (hat  the  proceeds  of  such  sale, 
together  with  what  money  I  may.  have,  and  all  the  outstanding 
debts  due  me,  may  be  laid  out  in  the  purchase  of  another 
tract  of  land  by  said  executors,  and  a  deed  taken  for  the  same 
to  all  my  children  and  their  heirs.  And  it  is  my  further  will 
|U)d  desire  that  my  wife,  Agness  Royster,  shall  enjoy  the 
lands  so  purchased  during  her  natural  life, — as  also,  all  my 
pther  property,  which  may  not  be  disposed  of  by  my  execu- 
tors, as  is  hereinafter  directed. 

"It  is  also  my  desire  that  my  executors  shall  and  may,  from 
time  to  time,  at  their  discretion,  sell  on  such  terms  as  they 
may  deem  expedient,  any  part  of  my  perishable  estate.  And 
that  they  reserve  a  sufficiency  from  my  estate  to  support  and 
raise  my  family  until  a  division  of  my  estate  shall  take  place 
as  is  hereinafter  directed.  I  also  clesire  that  my  sons  be  put 
to  some  ti*ade  by  my  executors,  that  (they)  may  become  use-r 
ful  to  themselves  and  society;  and  that  my  younger  children 
may  get  some  sort  of  an  education;  and  that  my  executors 
lay  out  the  profit  arising  from  my  estate,  after  supporting  my 
family  and  educating  my  children,  at  their  discretion,  for  the 
beneQt  of  my  estate,  ^nd  after  the  whole  of  my  childrm 
shall  arrive  to  manhood;  or  so  soon  as  my  two  youngest  chil- 
dren arrived  to  the  age  of  eighteen  years,  or  marriage,  then  I 
direct  a  dirision  of  my  estate  to  be  made  amongst  aU  my  chil'^ 
dren  and  their  heirs,  as  equally  as  the  nature  of  tha  case  may 
admit  of:  reserving  to  my  wife  a  sufficiency  of  my  estate,  if 
she  be  theq  living,  to  live  on  during  her  life,  both  real  and 
personal;  so  that  she  cannot  suffer  for  want  of  any  thing  in 
the  opinion  of  my  executors, — and  the  reserve  of  my  estate 
so  made  her  by  my  executors,  at  her  death,  shall  be  equally 
divided  among  all  my  children  and  their  heirs.  It  is  my  fur- 
ther will  and  desire,  that  if  any  part  of  my  estate  can  be  con- 
veniendy  spared,  in  the  opinion  of  my  executors,  before  a 
division  of  my  estate,  as  first  directed,  among  my  children, — ^ 
a  loan  may  be  made  by  my  executors  of  such  property  as  they 
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may  think  proper,  to  such  of  them  as  may  marry,  which  shall    Un^efwood 
be  brought  together,  if  living  at  said  division,  and  divided  as     Dismukcs. 
above  directed,  always  taking  care  to  keep  a  sufiiciency  for 
xaising  the  younger  childrec." 

Prudence,  one  of  the  testator's  daughters,  interraarried 
with  William  Underwood,  and  had  issue,  the  complainants, 
.Julian  J.  and  Virginia  31.;  and  Betsy,  another  of  his  daught- 
ers, intermarried  with  Robert  Rutherford.  The  family  re- 
moved from  Virginia  to  Kentucky,  where  the  executors  had 
purchased  for  them  a  tract  of  land.  David  Royster  remained 
in  Virginia,  where  he  managed  the  affairs  of  the  estate,  and 
Dismukes  removed  to  Kentucky,  and  became  the  principal 
acting  executor.  Two  negroes  were  loaned  to  Underwood, 
who,  having  become  embarrassed,  on  the  Sd  of  January, 
1818,  entered  into  a  sealed  agreement  with  Dismukes,  in 
which  be  engaged  to  deliver  up  the  negroes  to  Dismukes, 
^ho  was  to  hire  them  out,  allowing  him  the  hire  till  the  final 
division  6f  the  estate.  And,  reciting  that  Dismukes  had  loan<- 
ed  him  $1026,  to  be  paid  so  soon  as  the  possession  of  the  ne^ 
groes  should  be  delivered  to  Dismukes,  he  stipulated  that  Dis- 
mukes was  to  have  the  control  of  (he  negroes  till  that  loan 
should  be  repaid.  Underwood's  wife  was  already  dead,  and 
he  died  himself  in  Florida  in  1821.  Two  negroes  had,  in 
May  1811,  in  like  manner,  been  loaned  to  Rutherford,  who 
took  them  to  North  Carolina,  where  they  yrere  sold  for  his 
debts.  In  1823,  when  the  testator's  two  youngest  children 
came  of  the  age  of  18  years,  a  division  was  made,  when  it 
was  found  that  each  heir  was  entitled  to  $  1274  25  cents; 
and  the  money  loaned  by  Dismukes  to  Underwood  having 
.never  been  paid,  he  kept  the  negroes  that  Underwood  placed 
in  his  possession  in  1818,  in  discharge  of  the  debt.  In  this 
settlement,  the  complainants  being  infants,  were  not  repre- 
sented, nor  were  they  present  on  the  occasion. 

On  the  5th  of  January,  1885,  they  filed  their  bill  in 
the  Chancery  Court  at  Gallatin,  against  the  executors  of 
their  grandfather,  Thomas  Royster,  claiming,  under  his 
will,  to  be  entitled  to  one-sixth  part  of  his  estate,  upon  tb» 
ground  that  the  legacies  to  the  children  of  the  testatar  did  not 
vest  till  the  two  youngest  children  arrived  at  the  age  of  18 
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Underwopd  ygg^g^  ^nj  jjjat  as  j^^j,  jj,eir  mother  and  Mrs.  Rutherford 
Disiuukes.  had  jJed  before  that  period,  the  property  had  consequeDtly 
never  been  reduced  into  possession  by  their  husbands,  and 
ought  to  have  been  assigned  to  them,  the  complainants,  on  the 
final  division  in  1823,  as  '^heirs"  of  their  mother  and  deceas- 
ed aunt.  The  only  question,  therefore,  which  was  debated  in 
this  court  was,  whether  the  legacies  were  vested  or  contingent, 
according  to  the  will  of  Thomas  Royster. 

His  Honor,  Chancellor  Bramlitt,  who  heard  this  case  at 
October  Term,  1838,  being  of  opinion  that  ^Hhe  personal 
estate  of  Thomas  Royster  did  not  vest  in  his  children  and  their 
heirs  until  his  two  youngest  arrived  at  the  age  of  eighteen 
year$  or  marriage,"  decreed  an  account  of  it,  with  special  di- 
rections.    From  this  decree  the  defendants  appealed  in  error. 

Guild  &  Cook  for  the  complainant,  said — The  time  of 
payment  of  the  legacy  in  this  case  was  the  time  when  the  leg- 
acy was  to  vest,  and  Mrs.  Underwood,  having  died,  previous 
to  the  happening  of  the  contingency  on  which  the  payment 
was  to  be  made,  the  legacy  did  not  vest  in  her.  That  legacy 
by  virtue  of  the  will  vests  in  her  heirs,  the  complainants, 
after  the  time  of  payment  arrives.  2  Williams  on  Ex. 
767-75;  Hanson  v  Graham^  6  Ves.  239;  1  Roper  on  leg- 
acies, 383;  4  Ves.  399;  3  Ves.  363,  120,  76;  1  Roper 
386,  392,  263;  2  Williams  on  Executors,  791;  9  Ves, 
231;  1  Burrow  227;  Sansberry  v.  Read,  12  Ves.  75. 

If  legacies  are  given  at  21,  or  if,  in  case  of,  when,  or  pro- 
vided, the  legatees  attain  21,  or  any  other  future  definite 
period,  these  expressions  annex  the  time  to  the  substance  of 
the  legacy;  and  make  the  legatee's  right  to  depend  on  bis  be* 
ing  alive  at  the  time  fixed  for  its  payment.  2  Williams  Ex. 
766. 

The  words,  after,  or  $o  soon,  in  this  will,  have  the  identi- 
cal qualified  meaning  and  operation  as  the  words,  at,  if,  when, 
provided,  &c.  and  are  a  condition  precedent  to  the  gift. 

In  the  case  o(  Hanson  v.  Graham,  it  was  determined  that 
the  words,  at  21,  if,  when,  &c.,  would  be  controlled  by  the 
testator  giving,  in  the  mean  time,  the  whole  interest,  arising 
from  the  fund  to  the  legatee,  on  the  ground  that  the  provisioo 
I  ^fibrded  a  presumption  that  the  testator  intended  the  legacy  to 
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Vest  before  it  became  due.  Yet  it  is  there  determined  that  ^'"d^rwood 
if  the  gift  of  maintaioance  or  interest,  be  not  co^extensive  with*  Dismukcs. 
the  whole  amount  of  interest,  the  legacy  will  not  vest  prior  to 
the  arrival  of  the  period  at  which  it  is  to  be  paid.  By  this 
will,  part  of  the  interest  or  profits  were  to  be  applied  by  the 
executors  to  the  support  of  the  family,  and  the  balance  to  be 
laid  out  and  vested  in  property  for  the  benefit,  as  he  calls  it, 
of  his  estate.     6  Ves.  239;  2  Williams  Ex.  774. 

In  the  foregoing  cases  the  corpus  of  the  property  was  given, 
with  a  postponement  of  payment.  In  the  case  under  consid- 
eration, there  is  no  previous  gift  of  the  property,  merely  a 
disposal  of  part  of  the  property — and  then  he  directs — '*So 
soon  as  my  youngest  children  arrive  at  the  age  of  eighteen 
years,  or  marriage,  a  division  of  my  estate  to  be  made  amongst 
all  my  children  and  their  heirs  equally  as  the  nature  of  the  case 
will  admit  of."  The  gift  and  payment  in  this  case  is  one  and 
the  same  thing.  The  time  appointed  for  the  division  of  the 
property  or  its  payment  is  the  very  essence  of  the  gift  of  it. 
Therefore,  the  legacy  did  not  vest  in  Mrs.  Underwood.  1 
Roper  497,  600;  3d  Ves.  363. 

White  for  the  defendants  said — The  question  here,  un- 
der the  third  clause  of  the  will  of  Thomas  Royster,  is,  whether 
the  bequest  contained  in  it  became  vested  in  the  children  upon 
the  death  of  the  testator,  if  so  this  bill  cannot  be  sustained  by 
complainants  as  the  heirs  at  law  of  Underwood  and  wife.  It 
is  a  rulejn  the  construction  of  a  will  that  it  must  be   so  con- 

m  ft 

strued  that  the  whole  may  be  effectual  and  consistent.  And 
that  that  construction  is  most  favoured  which  will  prevent  a 
failure  of  the  bequest.  And  again,  that  the  words  of  a  will 
must^be  taken  according  to  their  natural  import  unless  some 
obvious  inconvenience  or  incongruity  will  result.  And  that 
the  construction  must  be  made  on  the  whole  will  taken  together 
and  must  be  such  as  to  carry  into  effect  the  intention  of  the 
testator.  4  Comyns  Dig.  193  and  the  authorities  there  re- 
fefred  to.     With  these  principles  in  view  let  us  examine  the 

will. 

The  testator  in  the  first  clause  of  the  will  directs  his  lands 
to  be  sold^by  his  executors,  and  that  the  proceeds  of  the  sale 
together  with  his  money  and  the  outstanding  debts  due  him  be 
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Underwood  j^j j  ^^^^  j^  ^j^^  purchase  of  another  tract  of  land,  and  a  deed 
Diamukea.  taken  for  the  same  to  all  his  children  and  their  heirs.  Here 
then  is  a  present  vested  interest  in  the  land  to  be  purchased 
with  the  large  fund  set  apart  for  that  purpose.  A  man's  land 
is  always  regarded  with  more  concern  than  his  personal  prop- 
erty. And  when  we  see  the  disposition  made  by  the  testator 
of  this  fund  it  furnishes  a  strong  evidence  that  be  did  not  in- 
tend to  create  an  uncertain  and  contingent  interest  in  the  bal- 
ance of  his  estate  which  he  gives  to  his  children. 

The  second  clause  gives  the  executors  the  power  to  sell  any 
part  of  his  perishable  estate  which  they  may  deem  expedient. 
But  this  is  all  in  keeping  with  the  balance  of  the  will.  It  is 
evidently  subservient  to  the  main  design  that  his  children  shall 
have  the  benefit  of  the  whole  of  his  property,  but  in  a  way  that 
he  considers  will  be  most  for  their  interest. 

We  come  now  to  the  third  clause.  And  I  will  observe  that 
the  testator  in  making  a  will  is  always  supposed  inops  eon* 
Mii^  and  therefore  a  liberal  construction  is  placed  upon  it  in 
order  to  effectuate  the  intent.  After  the  whole  of  his  chil- 
dren shall  arrive  to  manhood,  or  so  soon  as  his  two  youngest 
children  arrive  to  the  age  of  18  years  or  marry,  then  be 
says:  ^M  direct  a  division  of  my  estate  to  be  made  amongst 
all  my  children  and  their  heirs  as  equally  as  the  nature  of  the 
case  may  admit  of  &c."  "Then  I  direct  a  division  of  my 
estate."  Is  it  not  palpable  from  these  words  that  he  intended 
his  children  to  have  absolutely  his  property,  although  for  satis- 
factory reasons  he  thought  proper  to  postpone  the  division. 
And  we  see  what  these  reasons  were,  for  they  are  stated  in  tbe 
first  part  of  this  clause.  He  considered  no  doubt  that  his 
family  could  be  better  supported  and  his  children  educated  out 
of  the  profits  by  its  being  kept  together  than  if  it  were  then 
divided.  His  sons  are  to  be  put  to  a  trade  which  of  course 
Would  render  it  improper  that  they  should  at  once  be  put  into 
possession  of  their  property. 

Suppose  the  testator  had  directed  his  property /or/At»t7A  to 
be  divided^  then  there  would  be  no  question  about  its  being  a 
vested  interest.  These  words  ex  vi  termini  in  reference  to 
property  import  a  gift.  The  idea  is  precisely  the  same  if  it  is 
to  be  divided  at  a  future  day^  the  time  of  enjoyment  is  only 
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then  postponed.  These  words  in  reference  lo  property  are  Dismukea 
as  strong  and  as  clearly  indicate  the  intention  to  create  a  vest-^ 
ed  interest  as  payable  or  to  be  paid  to  in  reference  to  pecu- 
niary legacies,  which  according  to  all  the  decisions  will  have 
that  effect.  2  Williams  766;  1  Roper  on  Legacies 
378.  The  presumption  of  law  is  that  the  testator  intended  it 
to  vest  immediately  and  a  contraiy  intent  must  be  clearly  indi- 
cated before  the  Court  will  place  that  construction  upon  it. 
2  Williams  769;  I  Roper  377.  It  is  altogether  an  un- 
natural construction  to  suppose  when  he  is  making  his  children 
the  sole  objects  of  his  bounty,  that  he  did  uot  intend  them 
to  have  his  property  absolutely  and  at  all  events. 

The  same  idea  is  carried  out  in  the  next  clause,  showing 
that  all  the  property  is  absolutely  for  his  children.  Such  of 
them  as  marry  are  lo  have  a  portion  of  the  property  at  once. 
Keeping  a  sufficiency  for  the  younger  children,  for  whom  thel 
executors  are  guardians.  They  are,  to  be  sure,  directed  to 
bring  it  in  at  the  division.  But  this  is  merely  directory  to 
them  and  in  order  that  there,  may  be  a  more  just  and  equal  di- 
vision among  all  the  children.  A  common  sense  view  of  the 
will,  it  seems  to  me,  can  lead  to  but  one  opinion  about  it. — 
That  the  testator  intended  at  once  to  vest  the  property,  and 
merely  postponed  the  time  of  dividing  it.  A  strong  and  ir- 
resistible argument  in  the  law  against  the  opposite  construc- 
tion is  this: — It  is  certain  the  testator  did  not  intend  to  die 
intestate,  and  yet,  that  is  the  inevitable  consequence,  "if  the 
whole  of  his  children  shall  not  arrive  to  manhood,  or  if  his  two 
youngest  children  shall  not  arrive  to  the  age  of  18  or  mar- 
riage-" It  would  then  become  a  lapsed  legacy  and  this  whole 
bequest  would  fail;  2  Salkeld  415;  2  Williams  770.  It 
will  be  clearly  seen  by  reference  to  the  authorities  that  in  a 
will  like  this,  time  cannot  be  regarded  as  annexed  to  the  sub- 
stance of  the  gift;  2  Williams,  767-8,  770-3;  Fearue 
on  Remainders,  note  553;  1  Roper,  382-3-6-7-8,  particu- 
larly Booth  V.  Booths  4  Vesey  400;  1  John.  Chan. 
497-8;     2  Dev.  &  Bat.  5.89-91-6-7-8. 

From  looking  into  the  authorities  it  will  be  seen,  there  is  no 

stern,  inflexible  rule  of  the  law  which  is  applicable  to  all  cir- 
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Undemood  cumstanccs  aud  all  cases.  And  there  are  exceptions  (o  all 
the  rules  which  have  been  adopted.  The  object  of  them  all 
being  to  carry  into  effect  the  will  of  the  testator*  See  Earl 
V.   Grim;  1  John.  Cha».  497-8. 

If  our  construction  is  right  It  was  then  a  vested  interest  iiv 
the  wife  of  Underwood,  to  which  her  husband  and  bis  repre- 
sentatives would  be  entitled.  And  must  pass  through  a  coarse' 
of  legal  administration:  Clancej  4-11-12;  6  John.  112,1179 
118;  I  Yer.  40-1,  61-2-3;  4  Yer.  10,  14. 

The  words  '^and  their  heirs"  in  the  3rd  clause  of  the  willy 
it  is  evident  are  words  of  limitation,  and  that  the  children  of 
these  legatees,  can  take  onlj  through  succession  to  their  pa- 
rents, and  not  by  way  of  substitution.  The  same  words  are 
used  in  the  first  clause  of  the  will,  and  it  is  presumed,  there- 
fore, with  the  same  meaning.  See  2  Dev.  &  Bat.  597, 
where  that  construction  is  placed  on  the  same  words. 

F.  B.  Fogg,  on  the  same  side,  cited  Perry  vs.  Rhodes^  2 
Murphy,  140;  Doe  vs,  Pn^^,  8  Barn.  &  Al.  231;  Doe 
vs.  Jesson^  2  Bligh,  1;  6  Mumford's  Reports,  156;  1  Hill's 
S.  C.  Reports,  358;  Orford  vs.  Churchill^  3  Ves.  & 
Beames,  59;  1  Jacob's  &  Walker,  388,  note  2;  Haye's 
Elementary  Essay  on  the  Construction  of  Limitations  to 
Heirs,  &c.  A  devise  to  children,  son's,  &c,  differs  in  noth- 
ing from  a  designation  of  individuals  by  name,  except  that 
a  devise  to  several  nominatim  as  tenants  in  common  fails  as 
to  the  shares  of  those  dying  before  the  testator.  Roper  on 
Legacies,  46.  When  a  testator  is  clothed  with  the  character 
of  a  parent,  it  beings  his  duty  to  provide  for  his  children  at 
his  death,  a  court  of  equity  presumes  that  he  intended  to  do 
so  by  his  testament.  Holloway  vs.  Holhway^  5  Yes.  403; 
BrUter  vs.  Ommaney^  4  Russell,  70,  3  Con.  Eng.  Ch.  R. 
572;  1  Randolph,  319;  4  Henning  &  Mumford,  411. 


Jaouary  3. 


Reese,  J.  delivered  the  opinion  of  the  court. 

The  rights  of  the  complainants  to  maintain  this  bill,  under 
the  circumstances  which  have  occurred,  depends  upon  such 
a  construction  being  given  to  the  will  of  their  grandfather, 
Thomas  Royster,  as  shall  establish,  1.  That  the  bequests 
of  the  will  did  not,  upon  the   death  of  the  testator,  vest  a 
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personal  interest  in  the  children  of  the  testator  to  the  pro-  UnderwoDd 
perty  mentioned  in  the  third  clause  of  the  will,  but  that  the  Dismukes. 
€ame  was  contingent  upon  the  arrival  of  the  younger  children 
to  the  age  of  eighteen  years,  or  upon  their  marriage.  And 
2.  In  the  event  which  has  happened,  of  the  death  of  one  of 
them,  the  mother  of  the  complainants,  before  the  arrival  of 
that  period,  that  the  complainants,  upon  the  arrival  of  the 
period  referred  to,  are  entitled  to  claim  a  division  of  the  pro- 
perty, under  and  by  virtue  of  the  will,  as  being  substituted 
to  their  deceased  parent,  by  force  of  the  term  "heirs,"  in 
the  direction  which  is  given,  that  an  equal  division  should 
take  place  among  all  the  children,  and  their  "heirs." 

1.  Was  the  interest  vested  or  contingent?  This,  of  course, 
•depends  upon  the  intention  of  the  testator,  to  be  collected 
from  the  entire  instrument.  Whatever  rules  of  construction 
courts  of  justice  may  have  adopted  ii  questions  of  this  sort, 
are  to  be  considered  as  guides  in  exploring  doubtful  intention. 
There  is  no  rule  of  property,  no  principle  of  public  policy, 
to  exert  a  controlling  influence.  If  the  purpose  of  the  tes- 
tator was,  to  annex  time  to  the  gift,  so  as  to  make  it  essen- 
tial to  the  gift,  then  the  interest  is  contingent.  But  if  his 
purpose  was  merely  to  postpone  the  division  and  distribution 
of  his  property  to  the  time  indicated,  intending  it,  at  all 
events,  to  belong  to  his  children,  then  the  interest  wa* 
vested. 

That  the  latter  was  the  intention  of  the  testator,  we  think 
manifest  from  several  considerations.  And  iSrst,  the  whole 
estate,  real  and  personal,  was  to  be  enjoyed  by  all  his  chil- 
dren, as  a  class.  They  were  the  exclusive  objects  of  bis 
bounty,  and  equally  the  objects  of  his  bounty.  Not  a  cent 
is  given  to  any  other  person;  nor  is  there  any  limitation  over 
in  favor  of  children  or  other  person.  The  entire  corpus  of 
his  estate,  and  all  the  intermediate  profits  were  to  belong  to, 
and  to  be  enjoyed  by  his  children  and  his  wife,  the  interest 
-with  the  latter,  determining  with  her  life.  Perhaps  no  case 
can  be  found,  marked  by  this  equal  and  exclusive  bounty  to 
children,  and  where  the  bequest  embraces  the  whole  estate, 
in  which  it  has  been  insisted,  that  the  gift  itself  was  contin- 
gent, merely  upon  the  ground  that  the  formal  words  of  dona- 
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Underwood    tioD  werc  Connected  wiih  those  which  indicated  the  time  of 
Diunukes.     enjoyment. 

The  cases  upon  this  subject,  which  constitute  a  somewhat 
vexed  branch  of  legal  learning,  have  been  mostly  those 
where  legacies,  bearing  no  large  proportion  to  the  corpus  of 
tiie  estate,  have  been  given  to  persons  other  than  the  heir  at 
law,  or  those  entitled  to  the  residue  under  the  will.  There 
are  some  general  'principles  stated,  and  well  stated,  by  an 
able  judge,  in  the  recent  case  of  Vanhook  vs.  Vanliook^  1 
Dev.  and  Bat.  589,  which  strengthens  the  view  of  the  case 
which  we  are  now  taking.  "The  law,"  he  says,  "leans  in 
favor  of  the  vesting  of  legacies,  because  the  convenience  of 
the  legatees,  and  the  interests  of  society  are  opposed  to  the 
tying  up  of  property,  and  keeping  it  out  of  the  commerce  of 
life.  It  favors  the  vesting  of  legacies,  more  especially  when 
given  to  children,  or  those  standing  in  a  like  relation  to  th.? 
testator,  because  it  presumes  that  testators  naturally  desire 
that  the  families  of  legatees,  who  die  before  the  time  for  ac- 
tual receipt  of  the  legacy,  shall  succeed  to  the  provision  made 
for  their  parents.  And  it  also  favors  the  vesting  of  legacies, 
because,  it  will  not  intend  that  the  testator  meant  to  die  par- 
tially intestate." 

2.  We  think  the  interest  in  this  case  a  vested  one,  because 
there  is  no  doubt  that  the  land,  directed  by  the  first  clause  of 
the  will  to  be  purchased  by  the  proceeds  of  the  Virginia 
land,  the  cash  on  hand,  and  the  outstanding  debts,  was,  by 
the  very  terms  of  the  devise,  vested  in  all  the  children. 
What  reason  could  exist  why  the  testator  should  direct  a  sale 
of  his  land,  and  that  the  proceeds,  cash  on  hand,  and  debts, 
should  be  vested  in  other  lands,  and  should  be  adsolutely  and 
at  once  given  to  his  children,  while  their  interest  m  his  ne- 
groes and  other  property  was  to  be  contingent?  And  besides, 
it  appears  from  other  parts  of  the  will,  that  the  power  and 
control  of  the  executors,  and  testamentary  guardians  over 
this  real  estate,  directed  to  be  purchased,  were  to  be  co-ex- 
tensive with  that  over  the  balance  of  the  property,  and  the 
division,  which  they  are  directed  to  make  among  the  children 
and  their  heiis,  embraces  as  well  that  real  estate,  as  the 
«  rest  of  the  property. 
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3.  Again,  those  clauses  of  the  will  which  appropriate  the   Tn^^cwooii 
profits  of  the  estate  to  tb^  education  of  the  children,  and  the    P!i»niu)ce«, 
support  of  the  family;  which  direct  the  surplus  of  these  pro-* 

fits  to  accumulate  for  the  benefit  of  the  estate,  and  of  those 
to  whom  it  is  ultimately  to  be  paid  over,  and  which  empower 
the  executors  to  place  a  portion  of  the  corpuSj  or  principal 
of  the  estate,  in  the  hands  of  certain  of  the  children  upon 
loan,  subject  to  be  brought  into  contribution  or  collection,  in 
the  ultimate  dii^ision  of  the  real  and  personal  property,  in-^ 
volve  in  their  effect  and  operation,  and  are  evidence  of  a  pre-? 
sent  gift  of  the  body  of  the  estate  to  the  children  of  the  tes? 
tator. 

It  is  well  settled  with  regard  to  pecuniary  legacies,  that 
however  in  point  of  terms  and  form,  the  gift  itself,  and  the 
time  of  payment  may  be  annexed;  still,  if  interest  upon  the 
legacy  is,  in  the  mean  time,  given  to  the  legatee,  the  legacy 
itself  is  vested.  In  this  case,  all  the  children  and  heirs  at 
law  of  the  testator  constitute,  as  it  were,  one  legatee;  and 
the  entire  profits  of  the  estate  are  to  be  enjoyed,  or  to  accu- 
mulate for  the  benefit  of  this  legatee.  The  legacy  itself, 
therefore,  by  the  authorities  applicable  to  these  circumstances, 
will  be  held  to  vest. 

4.  Again,  The  case  of  Booth  vs.  Booth,  4  Ves.  404, 
establishes,  that  where  a  bequest  is  of  a  residue,  and  the 
words  are  such  as,  in  case  of  a  legacy  merely,  would  have 
made  the  legacy  contingent,  the  bequest  of  the  residue  shall 
not  be  so  held;  and  upon  this  distinction,  that  it  is  difficult 
to  suppose  that  the  testator  meant  to  die  intestate  as  to  the 
residue.  The  distinction  adopted  by  this  authority  applies 
with  more  force  to  the  facts  of  the  case  before  us,  than  to 
those  of  the  case  in  which  it  was  taken. 

2.  But  if  the  legacies  in  the  present  case,  were  contingent, 
still  the  complainants,  in  the  event  which  has  happened, 
could  not  maintain  their  suit.  The  word  ^^heirs"  is  used  three 
several  times  in  the  will,  and  in  each  instance,  as  a  term  of 
limitation.  There  is,  clearly,  nothing  in  the  will  to  control 
the  obvious  and  legal  meaning  of  the  term,  so  as  to  embrace 
grand  children,  and  substitute  them  as  purchasers  under  the 
will.     It  is  unnecessary,  however,  to  dwell  upon  this  point, 
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Undomood   or  to  sustain  the  opinion  announced,  by  a  reference  to  autho- 
.Dismukes.    riiles,  numerous  though   they  be,  upon  this  head  of  juridical 
discussion;  for  however  clear  the  point  may  be,  and  we  cer- 
tainly deem  it  so,  it  is  rendered  unnecessary  to  a  decision  of 
the  case,  by  the  view  taken  of  the  first  question. 

The  decree,  therefore,  will  be  reversed  and  the  bills  be 
dismissed,  but  without  costs. 


Harper  vs.  Lindsey. 

ChATICERT.  Construction — Speeifie  ezuution.  Agreements  will  be  interpreted 
and  8|)ecificallj  executed,  according  to  the  prevailing  intent  of  the  parties. 

Vendor  and  Vendee.  Contract — intent.  In  a  contract  for  the  sale  and  pur^ 
chase,  at  a  gross  sum,  of  a  ^iven  number  of  acres,  off  the  vest  end  aftks  vendor** 
tract f  to  eome  to  a  road^  tkence  tit  the  direction  of  a  certain  fence,  to  a  epeeifled  point 
the  vendee  will  be  entitled  to  the  named  quantity  of  acre^,  though  not  includ- 
ed between  the  west  end  of  the  tract,  the  road  and  the  line,  ran  thence  to  the 
point. 

Same.  Same.  Vendee  of  residue.  The  construction  of  the  contract  will  be  the 
same  towards  a  subsequent  contractor  for  the  residue  of  the  tract,  after  the 
first  ▼endee*8  purchase  should  be  surreyed. 

Isaac  Lindsey  sold  to  Robert  Harper  a  parcel  of  land,  and 
gave  him  a  memorandum  of  the  contract,  of  the  follow- 
ing tenor: 

"Received  of  Robert  Harper  one  thousand  dollars  in  full, 
for  one  hundred  and  twenty-seven  and  half  acres  of  land,  off 
the  west  end  of  my  tracts  on  tohich  I  now  Zirc,  adjoining  the 
said  Harper  and  John  P.  Wagner.  'Tis  also  understood  that 
said  Harper  comes  to  the  Madisonville  road,  and  from  thence 
with  the  direction  of  my  cotton  patch  fence  to  the  mouth  of 
the  gut  on  the  river,  this  17th  October,  1834." 

Lindsey  next  sold  the  residue  of  the  tract  to  James  M. 
Gray,  and  the  following  memorandum  of  the  agreement  be- 
tween them  was  executed  under  their  hands  and  seals: 

*  ^Memorandum  of  an  agreement  this  day  made  and  entered 
into  between  James  M .  Gray  and  Isaac  Lindsey,  for  a  por- 
tion of  land  on  Cumberland  river,  known  as  Lindsey's  land, 
part  of  the  tract  whereon  he  did  live, — all  except  the  portion 
Bold  to  Robert  Harper.     The  said  Gray  is  to  take  oil  the 
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land  after  Harper^s  is  surveyedy  at  eight  dollars  per  acre,  and      Harper 
to  pay  two  hundred  and  fifty  dollars  next  Christmas,  and  the     L'md^ey. 
balance  in  two  equal  annual  payments  thereafter:  and  the  said 
Gray  is  to  have  possession  of  all  the  land  and  privileges 
thereon.     In  witness  our  hands  this  28th  day  of  February, 
1835." 

It  was  found,  upon  making  a  survey,  that  to  run  to  tlie 
Madisonville  road,  and  from  thence  with  the  direction  of  the 
fence  to  the  gut  on  the  river,  would  not  include  127^  acres  of 
land,  but  that  there  would  be  a  deficiency  of  25  or  30  acres. 
Harper  insisted  upon  having  his  complement  of  acres  ^ 'off  the 
west  end  of  the  tract,"  according  to  the  first  clause  in  the 
memorandum.  On  the  other  hand,  Lindsey  thought  that  be 
was  only  bound  to  convey  the  land  included  within  the  boun- 
daries specified  in  the  second  clause. 

On  the  23d  of  December,  1835,  Lindsey  tendered  Harper 
a  deed  according  to  bis  construction,  which  Harper  would  not 
accept.  And  on  the  29th  of  the  same  month,  he  filed  his  bill 
in  the  Chancery  Court  at  Gallatin  against  Lindsey,  to  have  a 
specific  performance  of  the  contract;  and  the  matter  of  dispute 
between  them,  of  coui'se  was,  as  to  its  true  construction. 

On  the  22d  of  July,  1836,  they  entered  into  a  written 
agreement  of  compromise,  in  which  it  was  conceded  by  Lind* 
sey  that  Harper  should  have  the  quantity  of  land  claimed  by 
him,  and  the  mode  of  making  the  survey  was  prescribed,  and 
persons  were  named  by  whom  the  survey  should  be  made.-— 
Lindsey  failed  to  comply  with  this  contract,  and  it  was  made 
the  subject  of  a  supplemental  bill,  filed  by  Harper  on  the  8th 
of  September,  1836.  On  the  I7th  of  October,  1836,  Gray 
filed  a  cross  bill  to  make  himself  a  party  to  the  litigation,  in 
which  be  considered  himself  interested  under  bis  contract 
with  Lindsey  for  the  purchase  of  the  residue;  since,  if  Har- 
per succeeded  in  obtaining  127^  acres  off  the  west  end  of  the 
tract,  he  would  include  a  spring,  which  was  valuable,  and 
formed  an  object  in  the  purchase  of  the  residue.  * 

There  was  much  parol  testimony  taken  in  the  cause,  but  it 
Would  be  impertinent  to  state  it,  because  the  case  was  decided 
npon  the  written  contracts  themselves  without  reference  to 
any  thing  extrinsic. 
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Harper  Qn    the  hearing  before   Chancellor  Bramlitt,  at  April 

Liodwy.  Term,  1838,  his  Honor  decreed  that  Lindsey  should  specifi- 
cally execute  the  agreement  between  them  by  conveying  Har- 
per 127^  acres  of  land,  and  he  ordered  a  survey  to  ascertain 
the  boundaries.  And  Harper  was  ordered  to  pay  the  costs  of 
his  own  depositions.  His  Honor  dismissed  the  cross  bill 
with  costs.  From  this  decree  Lindsey  and  Gray  respectively 
appealed  in  error. 

White,  for  Harper,  said, — Is  it  the  true  construction  of 
December  21.  fjarper's  contract  that  be  is  not  entitled  to  any  land  east  of 
the  Madison vilie  road,  the  cotton  patch  fence  and  the  mouth 
of  the  gut  on  the  river? 

Suppose  the  writing'  had  stopped  at  the  end  of  the  first 
^knise,  \^ould  there  have  been  any  doubt  or  controversy  about 
it.^  Harper  is  to  get  127i  acres  of  land  for  $1000  off  the  west 
end  of  the  trisict.  That  is  the  important  and  controlling  call, 
and  \^hat  was  evidently  most  had  in  view  by  the  parties.  Har- 
per is  authorised  to  go  sufiSciently  far  east  to  get  the  quantity 
of  laud,  no  matter  how  far  it  may  carry  him  in  that  direction. 
There  is  no  limitation  in  this  clause  of  the  writing. 

Advert  now  to  the  latter  clause,  and  see  if  the  former  is  at 
all  controlled  or  restrained  by  it: 

'4t  is  also  understood,"  &c.:  that  is,  something  further, 
something  additional  to  the  main  contract, — that  the  said  Har- 
per comes  to  the  Madison  vilie  road,  &c.  Under  all  circum- 
stances he  is  compelled  to  come  that  far,  and  we  see  from  the 
proof  Harper  was  to  pay  for  the  overplus,  if  any.  This  is 
really  a  substantive  and  independent  agreement,  the  price  only 
is  left  out,  but  understood  by  the  parties. 

But,  suppose,  in  coming  to  the  Madison  vilie  road.  Harper 

does  not  get  his   127^  acres,  is  there  any  thing  to  restrain 

him  from  going  beyond  it?  Not  at  all.  The  first  clause  is 
then  left  to  operate  in  full  force.     Harper  is  to  have  his  127^ 

acres  of  land,  no  matter  how  far  east  it  may  be  necessary  for 
him  to  go.  These  words  are  not  used  to  indicate  the  ulti- 
mate eastern  boundary.  If  that  had  been  the  object  Lindsey 
would  have  said  he  received  $1000  for  that  part  of  the  tract 
lying  west  of  the  boundary,  witliout  reference  to  quantity. — 
Lindsey,  no  doubt,  supposed  there  would  be  127^  acres  west 
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t>r  the  road,  and  more.     But  still,  if  be  should  turn  out,  ia      Harper 
point  of  fact,  to  be  mistaken,  he  does  not  intend  to  deprive     Liodsej. 
Harper  of  his  full  quantity.     And,  therefore,  no  language  is 
used  to  restrain  him  from  going  east  of  the  road  and  fence,  if 
necessary,  fo:  that  purpose. 

Let  us  examine  this  with  reference  to  some  principles  of 
acknowledged  authority.  In  the  first  place,  it  is  a  rule  with 
regard  to  deeds,  (and  it  is  giving  them  greatly  the  advantage 
in  the  argument  to  compare  tbi^  loose  memorandum  with  a 
deed,)  that  the  intention  of  the  parties  must  be  carried  into 
effect,  if  possible,  unless  it  stands  opposed  to  some  established 
rule  of  law.  Again,  in  construing  an  instrument,  the  whole  of 
it  must  be  taken  together;  and  such  a  construction  must  be 
placed  upon  it  as  to  give  effect  to  the  whole  instrument,  so 
that  every  part  of  it,  and  every  word,  may  operate  if  possible* 
And  again,  a  deed  must  be  construed  most  strongly  against 
the  grantor,  and  every  exception  in  the  deed,  and  every  un- 
certainty, are  to  be  taken  favorably  for  the  grantee.  3  Hay. 
243;  1  John's  Cases,  402;  3  Johns.  395;  16  Johnson,  178- 
9;  4  Cruise  Dig.  Tit.  32,  c  23;  Shep.  Touch.  82-3;  Cow- 
per  600;  8  Johnson,  406;  Coke  Litt.  183  a.;  9  East.  15;  3 
John.  387. 

With  regard  to  the  intention,  is  it  not  clear  that  Harper  is 
to  get,  at  all  events,  127^  acres  of  land,  no  matter  how  far 
east  it  might  carry  him.'  And  that  the  second  clause,  so  far 
from  restraining  him  to  any  particular  boundary,  was  intended 
merely  to  compel  him  to  go  to  a  particular  point,  even  if  it 
should  exceed  the  quantity?  This  is  wholly  different  from  the 
class  of  cases  arising  upon  deeds  where  the  boundary  is  ascer- 
tained, calling  for  natural  or  artificial  objects.  Then  you 
roust  go  to-  those  objects  disregarding  course,  and  distance, 
and  quantity.  This  is  an  executory  contract,  and  it  is  palpa- 
ble it  never  was  intended  to  be  a  precise  ascertainment  of 
boundary. 

Upon  the  construction  which  1  contend  for,  every  part  of 

the  instrument  can  have  its  effect.     Harper  gets  his  127i 

acres.     He  comes  to  these  different  points.     He  goes  beyond 

theni'to  be  sure,  but  there  is  no  language  used  which  prevents 

him  from  so  doing.     But,  suppose  it  is  uncertain  from  the 

40 
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^^^^''  instrument  (and  that  is  the  roost  it  can  plausibly  be  contende(9 
Liod^ey.  f^^^j  whether  Harper  is  to  go  east  of  these  boundaries,  tbew 
the  principle  is,  that  this  is  to  operate  in  favor  of  the  grantee. 
Here,  in  the  first  place,  127i  acres  is  to  be  conveyed,  with- 
out any  limitation  of  boundary.  The  second  clause,  if  it  ope- 
rate as  argued  for,  is  in  the  nature  of  an  exception  to  the  gen- 
eral clause;  and  it  must  appear  then  clearly,  that  the  land  east 
of  this  boundary  is  excepted,  which  it  does  not. 
December 36.  WASHINGTON,  for  Lindsey  and  Gray,  said — The  only 
question  arising  in  this  case,  is,  as  to  the  construction  of  Har- 
per's contract;  for  whatever  that  may  be,  Gray  is  certainly 
entitled  to  the  whole  of  the  residue  of  the  land. 

1 .  The  written  contract  must  speak  for  itself,  and  be  in- 
terpreted by  its  own  terras,  without  reference  to  any  thing  but 
what  is  contained  upon  its  face.  1  Johnson's  Ch.  Rep.  282^ 
14  Johnson,  32-33;  3  StarkieonEv.  995,  et  seq. 

2.  The  specification  of  anything  in  a  contract,  is  an  exclu- 
sion of  things  not  specified.     1  Johnson's  Chan.  Rep.  183. 

3.  The  call  for  natural  or  artificial  objects  in  a  contract, 
will  control  the  call  for  quantity. 

4th.  The  construction  of  this  contract  insisted  upon  by 
Harper,  is  most  unreasonable;  inasmuch  as  it  does  not  admit 
of  loss  on  his  part,  and  by  possibility,  might  subject  Lindsey 
to  great  loss.  There  is  no  mutuality  in  Harper's  construc- 
tion of  the  contract. 

5.  There  has  been  no  practical  interpetration  of  the  con- 
tract, by  the  parties  themselves,  confirming  Harper's  opinion 
of  it. 


Jtnaary  4. 


TuRLET,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  bill  for  the  specific  performance  of  the  following 
written  contract:  "Received  of  Robert  Harper,  one  thou- 
sand dollars  in  full,  for  one  hundred  and  twenty  seven  and  a 
half  acres  of  land,  off  the  west  end  of  my  tract,  on  which  I 
now  live,  adjoining  the  said  Harper  and  Jno.  P.  Wagner; — 
it  is  also  understood,  that  said  Harper  comes  to  the  Madison* 
ville  rr rd,  and  from  thence  with  the  direction  of  my  cotton 
patch  fence,  to  the  mouth  of  the  gut  on  the  river." 

Now  it  is  contended,  that  this  is  a  contract  to  purchaser 
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land  by  metes  and  bounds^  and  that  the  conoplainant  is  entitled  Harptr 
to  DO  land,  east  of  the  Madison ville  road;  though  he  looses,  Lindaey. 
by  this  construction  of  his  contract,  thirty  or  forty  acres  of 
the  quantity  bought  and  paid  for  by  him.  Is  this  the  legal 
construction  of  the  contract?  We  think  not.  This  contract 
is  executory,  and  must  receive  such  a  construction  as  will 
accord  with  the  intention  of  the  parties  at  the  time  it  was 
made.  The  intention  was  to  sell  and  buy  127^  acres  of 
land,  to  be  laid  off,  on  the  western  end  of  the  tract.  This 
quantity  was  paid  for.  The  second  intent  was,  to  make  the 
Madisonville  road  and  a  line  running  from  thence,  in  the  di- 
rection of  the  cotton  patch  fence  to  the  river,  the  eastern 
boundary,  it  being  thought  to  be  a  convenient  one,  and  to 
(Contain,  at  least,  a  sufficient  quantity  of  land,  to  comply  with 
the  contract,  perhaps  more. 

Here  then  are  two  intents  in  a  contract,  contradictory  to 
•each  other,  both  of  which  cannot  be  enforced.  If  complain* 
ant  receive  the  quantity  of  land  purchased  by  him,  the  Mad- 
isonville road,  and  a  line  from  thence  to  the  river,  cannot  be 
made  the  eastern  boundary.  If  the  Madisonville  road  be 
made  the  eastern  boundary,  then  the  complainant  loses  thirty 
or  forty  acres  of  his  land,  and  the  consequent  amount  of  his 
purchase  money.  Which  interest  must  prevail.^  Both  law 
and  justice  say  the  primary.  It  was  not  the  intention  of 
the  complainant  to  buy,  nor  of  defendant  to  sell,  the  land 
to  be  limited  by  a  line  from  the  Madisonville  road  to  the 
river,  unless  that  should  equal  127^  acres,  the  quantity 
paid  for.  But  the  intention  was,  that  the  complainant  should 
make  the  Madisonville  road  his  eastern  boundary,  although  it 
night  include  more  land  than  the  127i  acres  contracted  fol*. 
l*beD,  as  between  Harper  and  Liudsay,  the  complainant  is 
entitled  to  have  the  lines  of  his  land  extended  east  of  the 
Madisonville  road,  so  as  to  give  to  him  127i  acres,  the  quan- 
tity which  he  intended  to  purchase. 

But  it  is  further  contended,  for  James  M.  Gray,  who  has 
1>ecome  a  party  to  this  suit,  by  a  cross  bill,  that  after  the 
^contract  between  Harper  and  Lindsey,  he  became  the  pur- 
chaser of  the  remainder  of  the  tract  of  land  from  Lindsay,  and 
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Harper      ^jj^  Harper's  line  cannot  be  extended  east  of  the  Madison? 

Lindftey.     ville  road,  to  his  injury. 

Gray  stands  in  no  more  favorable  attitude,  in  relation  to^ 
Harper's  right,  than  Lindsey.  His  purchase  was  made  after 
Harper's,  his  contract  is  executory,  and  therefore,  as  Har- 
per's contract  was  first  in  point  of  time,  he  is  first  in  point 
of  right.  But,  in  truth,  Gray  only  purchased  the  residue  of 
the  tract,  after  Harper's  was  surveyed.  This,  of  itself,  in- 
dependently of  the  principle  above  laid  down,  would  give 
Harper  the  right,  as  against  him,  to  have  his  land  laid  offy 
according  to  the  legal  construction  of  his  contract,  he  being 
only  entitled  to  the  residue,  after  Harper's  claim  bad  been, 
satisfied. 

We  therefore  think  there  is  no  error  in  the  proceedings  of 
the  chancery  court,  and  affirm  the  decree. 

Note.  The  rule  of  interpretation,  of  which  this  case  rs  an  example,  is 
thus  ezpreised  in  a  late  work,  Lieber's  Political  and  Legal  Hermeneutics,  {  xit 
13.  Tk^e  general  and  superior  object  cannot  be  defeated  b\f  a  Use  general  and  inferior 
direction ;  and^  in  general^  the  higher  prevails  over  the  lover ^  the  prindpat  over  the 
»peeifie  direction.  18  American  Jurist,  80. 

The  following  remarks  and  authorities  relate  to  the  construction  of  deeds 
where  the  metes  and  bounds  are  regarded  as  the  superior  object,  and  the  quantity 
at  the  inferior  and  less  general  direction. 

In  a  conveyance  of  land  by  deed^  in  which  the  land  is  certainly  bounded,  it  is- 
very  immaterial  whether  any,  or  what  quantity,  is  expressed,  for  the  descrip- 
tion by  boundaries  is  conclusive.  And  when  the  quantity  is  mentioned  in  addi- 
tion  to  a  description  of  the  boundary,  withovt  any  covemant,  that  the  land  con- 
tains that  quantity,  the  whole  must  be  considered  as  a  mere  description ;  for^the 
quantity  mentioned  is  an  uncertain  part  of  the  description,  and  must  yield  to 
the  location  by  certain  boundaries,  in  case  of  a  disagreement,  whether  the 
quantity  mentioned  Is  more  or  less  than  the  quantity  actually  contained  within 
the  limits  expressed.  Per  Parsons,  C.  J.,  in  Powell  vs.  Clark^  5  Massachusetts 
R.  355. — And  see  upon  this  subject,  Sugden  on  Vendors  and  Purchasers,  c  6, 
(  3,  Am.  Ed„  where  numerous  American  ca^es  are  collected  upon  this  Iitigat«d 
point  of  law.  Hoffman  vs.  Johnson^  1  Bland's  Maryland  Cby.  R.  180;  PriugU 
vs.  Samuel,  1  Litteli,  44;  Brown  vs.  Parish,  2  Dana,  9;  8  Wheeler's  Americaa 
Common  taw  Cases,  286,  287. 
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Peacock  rs.  Tompkins. 

ChAKCERY.  Debtor  and  Creditor — A'siffnmenl,  what  stipulation  in  will  vitiate. 
If  an  aifiigDing  debtor  make  hin  note,  at  the  time  of  the  assignment,  to  th« 
creditor,  not  to  secure  a  debt  then  due,  or  advance  then  made;  but  in  consider 
ration  of  the  creditor's  verbal  promise  to  allove  him  a  further  credit,  to  sup- 
port  his  family,  or  carry  on  his  business,  and  such  note  purport  to  be  secured 
by  the  assignmeot  amongst  the  real  debts  mentioned  in  it,-~the  deed  will  b« 
set  aside,  at  the  suit  of  a  jadgmeot  creditor  of  the  assgnor,  as  fraudalent  and 
void  in  law. 

S^BflE.  Same — As*ignment  annulled  for  eonttruetioe  fraud,  how  ataignee  to  account. 
If  an  assignment  for  the  payment  of  debts  embrace  some  eflects  which  are 
liable  to  execution  at  law,  and  some  that  are  not,  and  it  be  set  aside  for  ccn- 
structive  fraud,  at  the  suitof  a  judgment  creditor  of  the  assignor,  the  assignee 
will  account —  * 

To  the  Judgment  creditor — 

1.  For  such  effects,  as  existing  in  specie  when  the  Ji.  fa.  was  issued,  would,  ia 
the  absence  of  the  deed  of  trust,  have  been  subject  to  its  liep. 

2.  For  the  proceeds  of  such  effects. 
To  all  the  ereditore  parties  in  the  suit — 

3.  For  all  effects  in  his  hands  not  subject  to  execution,  as  rhoses  inaction,  &c 
And,  having  converted  the  debtors  effects  into  cash,  he  will  be  allowed  a  credit 

for  lo  much  thereof  as  he  had  applied  to  the  satisfaction  of  bis  own  debt,  if 
himself  a  creditor;  or  of  any  other  bonajide  debt  paid  by  him  as  assignor,  be- 
fore the  complainant's  lien  attached:  as  also  for  all  reasonable  charges  and 
commissions  for  care,  and  sale  of  effects,  and  collections. 
Ames  V.  Blunt,  5  Paige,  540;  Graver  v.  Wakeman,  11  Wendell,  187,  cited 
and  approved.     See  post  Ewing  v.  Canlrell. 

WiUiam  Turner,  a  hatter  of  Gallatin,  became  indebted  for 
materials  in  his  business  and  other  merchandise,  to  J.  R.  A. 
Tompkins  in  about  the  sum  of  $  323  31  cents;  to  Pattersoa 
and  Tompkins  in  the  sum  of  100  dollars;  to  Daniel  McAulj 
in  the  sum  of  146  dollars;  to  D.  &  A.  McAuly  in  the  sum 
of  629  dollars  14  cents;  to  B.  &  J.  H.  Peyton  in  the  sum  of 
447  dollars;  and  to  James  Peacock  of  Nashville,  for  materials 
in  bis  business  exclusively,  in  the  sum  of  1072  dollars  and  8 
cents.  On  the  7tb  July,  1837,  in  order  to  secure  the  four 
first  named  debts,  he  conveyed  in  trust  to  Charles  Lewis,  by 
deed,  his  ^'frame  shop  as  it  stood  on  a  lot  of  James  L.  Mc- 
Koin's  in  South  Gallatin,  together  with  four  kettles,  one  lead 
and  three  casts,  then  in  said  shop;  all  his  stock  of  furs;  all  his 
fioisbed  and  unfinished  hats,  hat  trimmings  and  finishing  tools 
of  every  description;  all  his  notes  due,  and  book  accounts 
then  due,  or  thereafter  to  fall  due;  all  his  household  and  kitch* 
en  furniture,  consisting  in  part  of  one  press,  one  bureau^  one 
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Prac  >cic  i^Qi  tables,  three  beds,  bedsteads  and  furniture,  two  sets  wind- 
TonipkiDi.  gor  chairs,  and  every  article  of  furniture  of  house  andkitehen 
that  he  possessed;  also  one  horse  and  carryall  and  gear;  and 
one  writing  desk  and  counter."  The  debts  in  question 
amounted  to  1198  dollars  45  cents,  and  tl]*e  property  was 
estimated  to  be  worth  about  1600  dollars.  To  cover  the  de- 
ficiency, and  probably  to  secure  himself  B  further  credit  with 
J.  R.  A.  Tompkins  and  D.  &  A.  McAuly,  Turner  executed 
his  two  notes  of  the  same  date  with  the  deed,  one  to  Tomp- 
kins for  300  dollars,  to  be  due  on  the  25th  of  December, 
1837, — the  other  to  McAuIys  for  200  dollars,  to  be  due  on 
the  1st  of  January,  1838.  On  the  next  day,  in  order  to  se- 
cure  his  debt  to  Peytons,  he  executed  another  deed  to  R.  H. 
Lewis,  conveying  to  him  ^'one  frame  shop  on  a  lot  of  James 
L.  McKoin's  in  South  Gallatin,  together  with  four  kettles, 
one  lead  and  three  casts  then  in  said  shop;  all  his  slock  of 
furs;  all  his  finished  and  unfinished  bats,  hat  trimmings,  and 
all  other  materials  in  said  shop,  and  his  tools  and  furniture  of 
every  description  appertaining  to  the  same;  together  with  all 
his  notes,  dues,  obligations,  and  book  accounts  then  due,  or 
thereafter  to  fall  due  in  the  pursuit  of  his  trade;  also  one  horse, 
carryall  and  gear,"  in  trust  if  there  should  be  sufficient  left 
after  discharging  the  four  debts  secured  by  the  deed  to  Charles 
Lewis,  or  in  the  event  that  deed  should  be  vitiated  or  set 
aside,  and  Turner  should  not  pay  Peytons  by  the  first  of 
January,  1836,  then  the  trustee  was  to  sell  the  property  to 
raise  a  fund  to  pay  said  demand,  &c. 

On  the  20th  of  January,  1338,  Turner  appeared  in  the  cir- 
cuit court  of  Davidson  and  confessed  judgment  in  favor  of 
Peacock  for  the  amount  of  his  demand,  1072  dollars  Scents. 
On  this  judgment  a^i./a.  was  sued  out  on  the  28th  of  Janitary, 
1888,  directed  to  the  sheriflf  of  Sumner  which  came  to  his 
bands  on  the  39th,  and  was   returned  the  same  day,  imUcr 

TKer^p^n,  on  tire  3rd  of  February,  1838,  Feacoek  fifed 
Iris  bill  in  the  Chancery  court  at  Galiatfn  agsfinst  the  parties  to 
the  firsc  mei^troAed  deed  of  trust,  stating  that  Turner  had  beeii 
allowed  to  retain  the  posseissioil^  of,  lind  oonlsame  the  pro^peity 
memiiHied  ifi  the  deed,  which  he  charged  to  be  tbereifor«  frsod'- 
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iileot,  and  especially  as  to  the  note  for  300  dollars  to  Tomp-      P<^»cock 
kios,  and  the  note  for  200  dollais  to  McAuljs,  and   pray-    Tompkint. 
ing  that  it  might  be  so  declared,  and  that  the  property  therein 
mentioned  might  be  subjected  to  the  satisfaction  of  his  de* 
mand,  &c. 

The  parties  to  the  deed  filed  a  joint  answer.  Lewis  the 
tmstee^  disclaimed  all  knowledge  of  the  facts  and  referred  him- 
self to  the  answer  of  his  co-defendants.  The  other  defend- 
ants stated  that — ^^with  regard  to  the  books,  notes  and  ac- 
counts of  Turner,  they  had  been,  at  once,  delivered  by  Turner 
to  the  trustee,  and  handed  over  by  him  to  J.  R.  A.  Tompkins, 
who,  by  consent  of  all  parties  in  interest,  was  to  collect  them 
and  apply  the  money  to  the  satisfaction  of  the  debts  specified 
in  the  deed.  With  regard  to  the  rest  of  the  property,  it  was 
likewise  delivered  over  to  the  trustee.  There  was  a  consider- 
able quantity  of  unfinished  materials  on  hand  for  making  bats, 
which  would  have  been  sacrificed,  unless  some  one  could  have 
been  got  to  attend  to  the  business  and  finish  the  hats;  and  it 
was  therefore  agreed  that  Turner  should  continue  in  the  shop, 
as  agent  for  the  defendants,  until  the  1st  January,  1838,  and 
finish  the  hats,  on  their  account.  He  was  likewise  permitted, 
as  agent  of  the  defendants,  lo  sell  any  of  the  hats  in  the  shop^ 
when  he  could  do  it  to  advantage,  but  never  for  his  own  indi- 
vidual use^  He  was  to  report  his  sales  to  Tompkins,  who 
was  to  charge  them  on  the  books,  and  collect  the  money.  He 
made  sales,  in  this  way,  to  the  amount  of  178  dollars  19  cents^ 
a  bill  of  which  was  rendered  to  Tompkins,  and  the  notes  tar 
ken  for  the  purchase  money  placed  iu  his  hands,  which  would 
soon  be  collected.  The  horse  and  carryall  were  sold  in  like 
manner,  reported  to  Tompkins,  and  the  note  delivered  to  him. 
Discovering  that  Turner  had  not  always  acted  in  good  faith  in 
reporting  his  sales,  Tompkins  took  possession,  of  the  shop  a 
few  weeks  after  the  execution  of  the  deed. 

With  regard  to  the  300  dollar  note  executed  by  Turner  to 
Tompkins,  Tompkins  admitted  that  Turner  owed  him,  when 
the  deed  of  trust  was  made,  only  323  dollars  31  cents,  and 
a  small  account  and  note,  which  were  forgotten  and 
not  included  iu  the  deed.  He  stated  that  Turner  himself 
was  the  first  to  propose  to  secure  the  pqrments  of  his  demand 
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Peacock  ^y  executing  the  deed  of  trust,  which  he  was  the  more* 
Tonipkias.  solicitous  to  do,  becHuse  a  considerable  part  of  the  debt  had 
been  incurred  for  materials  which  he  had  bought  for  him 
in  Philadelphia,  and  likewise  for  pay  of  his  journeymen. — 
Turner  stated  that  as  he  had  just  commenced  business  on  his' 
own  footing,  he  had  nothing  which  he  could  at  the  moment 
convert  into  money,  except  at  great  sacrifice;  and  that  bis 
notes  and  accounts  for  sales  would  not  be  due  till  January  9 
1838,  at  which  time  he  believed  he  would  be  able  to  meet  alF 
his  debts.  Upon  which  considerations  the  time  of  the  credit 
in  the  deed  of  trust  was  extended  till  that  day.  And  Turner, 
further  representing,  that  to  carry  on  the  business  of  the  shop, 
to  pay  journeymen,  and  purchase  necessary  articles  for  himself 
and  family  until  the  day  at  which  the  credit  was  to  expire,  a 
considerable  amount  would  be  necessary,  therefore  pro- 
posed to  execute  the  note  in  question,  which  was  done,  and  it 
was  inserted  in  the  deed  of  trust:  and  it  was  intended  to  se- 
cure him,  Tompkins,  in  whatever  advances  he  should  make 
Turder  till  the  first  of  January,  1838;  and,  in  point  of  fact 
no  more  than  25  dollars  22  cents  was  advanced  upon  it,  be- 
cause Turner's  employment  in  the  shop  was  brought  to  an  end 
very  soon  after  the  date  of  the  deed. 

The  McAulys,  stated  that  when  Turner  was  about  to  make 
the  deed,  he  told  them  that  he  must  have  something  to  live 
upon  for  himself  and  family  until  the  1st  of  January,  1838, 
at  which  time  the  property  was  to  be  sold  for  the  payment  of 
the  debts  specified  in  the  deed,  unless  otherwise  discharged;' 
that  it  would  take  perhaps  200  dollars  or  more  for  the  support 
of  his  family,  and  that  he  would  execute  his  note  to  them  for 
that  amount,  to  become  due  on  the  1st  of  January,  1838,  and 
that  this  note  should  likewise  be  secured  in  the  deed;  that  it 
was  done,  and  it  was  distinctly  understood  that  Turner  was  to 
have  the  priviledge  of  extending  his  account  with  them  in  their 
store  to  that  amount;  that  they  were  reluctant  to  make  this  ar- 
rangement, but  Turner  told  them  if  they  refused,  be  would  not 
include  their  debt  in  the  deed,  but  would  make  it  to  those 
who  would  give  him  the  credit;  that,  however,  in  consequence 
of  Turner's  soon  after  leaving,  he  had  only  taken  up,  on  ac- 
count of  that  note  with  them,  25  dollars  49  cents,  and  they 
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had  never  pretended  to  claim  more  of  that  note  than  that  P«^<x:k 
iamount.  The  defendant  Tompkins  denied  that  he  had  any  Tompkim. 
knowledge,  at  the  time,  of  the  execution  of  the  note  to  Mc- 
Aulys,  and  they  make  the  same  denial  as  to  the  execution  of 
the  note  to  him;  and,  therefore,  they  say  whatever  fraud 
Turner  may  have  contemplated,  there  was  no  concert  between 
the  defendants  upon  the  subject,  end  they  denied  intentiotial 
fraud  in  the  most  explicit  terms. 

Turner,  in  his  answer,  said  that  the  300  and  200  dollar 
notes  were  made  without  consideration;  that  there  was,  noth- 
ing paid  him  for  them,  nor  agreed  to  be  paid  him,  either  by 
taking  of  goods,  or  receiving  further  advances  afterwards;  that 
it  was  agreed  at  the  time  that  he  was  not  to  pay  them,  and 
that  the  overplus  in  their  hands  after  satisfying  the  other  debts 
was  to  be  paid  to  him;  that  the  deed  was  made  to  coyer  the 
whole  of  his  property  by  his  executing  those  notes,  the  real 
debts  being  estimated  at  about  1100  dollars  and  the  property 
at  1600;  that  while  carrying  on  the  business  after  the  deed, 
be  did  apply  some  of  the  property  mentioned  in  it  to  his  own 
use,  to  wit:  a  bed,  bedstead  and  furniture,  one  set  of  chairs, 
two  looking  glasses,  some  queen's  ware,  &c. 

On  the  27th  of  March,  1838,  the  Peytons  filed  their  cross* 
bill  in  the  cause  against  all  the  parties  to  the  original  bill,  im- 
peaching the  deed  of  trust  to  Charles  Lewis  for  the  samd 
reasons  that  Peacock  had  urged  against  it;  and  praying  that  it 
might  be  set  aside,  and  his  own  set  up  and  satisfied  by  a  sale 
t>f  the  property,  &c.  This  bill  was  answered;  and  the  causes 
were  brought  to  hearing  on  the  10th  of  October,  1838,  before 
his  Honor  Chancellor  Bramlitt,  on  the  pleadings  and  ex- 
hibits; and  being  of  opinion  that  the  notes  of  300  and  200 
dollars  were  colorable;  that  the  first  deed  of  trust  was  there- 
fore void;  he  so  declared,  and  decreed  that  Peacock  and  Pey- 
tons should  have  satisfaction  of  their  demands.  Peacock  first, 
tod  Peytons  afterwards,  the  deed  of  trust  made  to  secure  their 
debt  not  having  been  so  proved  and  registered  as  to  give  it  pri- 
ority over  Peacock's  judgment;  and  be  directed  an  account  in 
which,  J.  R.  A  Tompkins  was  to  be  charged  with  the  amount 
of  Turner's  available  effects,  or  which  might,  by  reasonable 

diligence,  have  been  made  available;  and  that  he  should  have 

41 
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Peacock      reasonable  allowances  for  his   attention  to   the   business;  thai 

V.  ^  . 

Tompkins.  Tompkins  and  McAulys  should  pay  their  own  costs,  the  resi- 
due of  the  costs  to  be  paid  out  of  the  fund,  and  the  balance 
divided  between  the  creditors  secured  in  the  first  deed  pro 
rata.     They  appealed  in  error. 

Guild,  for  the  complainant  said,  1.  The  defendants  pro- 
curing Tuner  to  execute  the  two  notes,  one  for  200  dol- 
lars, and  the  other  for  300  dollars,  without  consideration, 
payable  to  themselves,  and  placing  said  notes  in  the  deed, 
the  payment  of  which  to  be  secured  by  the  property  con- 
veyed, was  fraudulent  as  against  his  other  creditors;  and  the 
deed  being  void  in  part  is  void  in  tow.  14  John.  465;  20 
John.  449;  Mackie  vs.  Cairns^  5  Cow.  547. 

The  pretext  set  up  by  defendants  in  their  answer,  that 
they  did  not  intend  to  enforce  the  collection  of  the  notes, 
if  Turner  did  not  extend  his  account  in  their  respec- 
tive stores  to  the  amount  of  these  notes,  and  then  only  to  the 
extent  of  his  dealing  with  him,  after  the  execution  of  the 
deed,  cannot  make  the  deed  fair  and  bona  fde.  Turner 
was  then  indebted  to  insolvency.  The  notes  were  made  to 
cover  the  wliole  of  his  property  by  this  deed.  The  debts  of 
defendant  against  him  were  not  sufficient  to  do  this,  and  keep 
off  the  rest  of  his  creditors,  and  therefore  he  is  made  to  ac~ 
knowledge  on  the  deed  an  indebtedness  to  the  extent  of 
$500  more  than  his  actual  indebtedness,  and  his  property 
conveyed  to  pay  it.  And  the  explanation  set  up  in  the  an- 
swers, amounts  to  a  verbal  arrangement  between  defendants 
and  Turner,  by  which  defendants  keep  off  the  rest  of 
the  creditors  of  Turner  from  resorting  to  the  surplus  of  his 
property  conveyed,  and  permits  him  to  use  and  consume 
tliat  property.  This  is  fraudulent,  one  of  the  very  strongest 
badges  of  fraud,  being  the  creation  and  existence  of  secret 
trusts  between  the  vendor  and  vendee.     Ttvyne';  case. 

The  property  of  a  debtor  who  fails  belongs,  in  moral  jus- 
tice, to  his  creditors.  Per  Savage,  Chief  Justice,  in  Jtfackie 
vs.  Cairns^  4  Cow  547.  An  insolvent  debtor  may  pay 
some  creditors  in  preference  to  others,  and  n?ay  secure 
his  preferred  creditors  by  assignment  in  trust  for  such 
creditors;    but  he  can  make    no   assignment   of   any   part' 
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of' his  properly  for  himself;  and  if  the  security  contaio  any  ^ea^cock 
such  provision,  it  is  void,  not  only  for  the  portion  reserved,  Tompkim. 
but  for  the  whole,  not  only  in  equity  but  at  law. 

If  the  provision  for  the  support  of  Turner's  family  had 
been  placed  in  the  deed,  it  would  have  rendered  the  whole 
deed  void.  Is  it  not  a  much  stronger  case  of  fraud,  if  the 
defendant  accompanies  the  deed  covering  his  whole  property, 
with  a  secret  agreement,  that  he  should  use  and  consume  to 
the  extent  of  {(500  of  his  property?  Would  not  such  a 
deed  ddlay  and  hinder  his  creditors  in  the  collection  of 
their  debts,  within  the  meaning  of  the  statute  of  1801,  c 
26j  §  2;  and  the  decisions  on  that  subject.  3  Yer.  503;  2 
Wend.  596. 

If  a  judgment  is  taken  for  a  larger  amount  than  is  actually 
due,  for  the  purpose  of  defeating  another  creditor,  the  plain- 
tiff is  liable  to  the  penalty  given  by  the  statutes.  Wilder  vs. 
Fondey^  4  Wend.  100. 

Fraud  will  be  inferred,  if  a  debtor  in  failing  circumstances 
embrace  more  property  in  the  assignment  than  sufficient  to 
pay  the  debt.  Beck  vs.  Burdett^  1  Paige,  309.  The  dis- 
tinction between  the  jurisdiction  of  fraud  at  law,  and  in 
equity  is,  that  in  the  former  court  it  must  be  proved  and  is  not 
to  be  presumed,  whereas  in  the  latter  it  may  be  presumed. 
Oallatian  vs.  Cunningham^  8  Cow.  361. 

The  admission  of  facts  in  an  answer,  from  which  fraud 
may  be  inferred,  is  sufficient  to  set  aside  the  deed,  although 
the  defendant  shall,  in  his  answer,  deny  any  intent  to  defraud. 
Chrover  ws.  Wakeman,   11  Wend.  187. 

2.  The  possession  of  the  property  conveyed  by  Turner, 
his  use  and  consumption  of  pait,  renders  the  deed  fraudu- 
lent and  void. 

A  mortgage  of  personal  property,  as  well  as  the  absolute 
conveyance  of  such  property,  is  prima  fade  fraudulent  and 
void,  as  against  creditors  and  bona  fide  purchasers,  unless  ac- 
companied by  an  immediate  delivery,  and  followed  by  an 
actual  and  continued  change  of  possession.  But  a  continu- 
ance of  possession  by  a  vendor  or  mortgagor  may  be  explain- 
ed; but  his  accommodation  will  not  present  a  sufficient  expla- 
nation.    Gardner  vs.  AdamSy  12  Wend.  297. 
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The  record  shows,  that  Turner  was  to  continue  in  the 
possession  and  consumption  of  this  property,  as  be  did, 
which  of  itself  renders  the  deed  void. 

Creditors  cannot  be  permitted  to  secure  their  honest  debts 
on  their  debtors  property,  and  at  the  same  time  to  cover  his 
remaining  all  from  every  other  creditor,  with  an  intent  to  let 
the  debtor  use  and  exhaust  his  means  of  payment,  reserving 
the  object  secretly  to  be  applied  to  the  mortgagee's  debt. 
Hence  it  is  that  the  courts  have  so  strongly  set  against  those 
sweeping  deeds.     Danein  vs.  Handley^  3  Yer.  503. 

3.  The  complainant  had  a  right  to  come  into  chanceiy  for 
relief,  so  soon  as  he  had  obtained  his  lien,  by  taking  out 
his  execution.  He  can  resort  to  a  court  of  equity  to  subject 
the  equity  of  a  debtor,  to  the  satisfaction  of  his  debt.  Case 
of  real  estate.     Shirley  vs.  fVatls,  3  Atk.  200. 

When  property  is  subject  to  an  execution,  and  a  fraudu- 
lent obstruction  is  interposed  to  prevent  the  sale,  a  creditor 
may  file  his  bill  to  remove  the  obstruction  so  soon  as  he  has 
obtained  a  specific  Iten  upon  property,  by  the  issuing  his  ex- 
ecution. It  is  not  necessary  that  it  should  be  returned.  Beck 
vs.  Burdetty  1  Paige,,  305. 

If  the  creditor  does  not  seek  to  remove  a  fraudulent  ob- 
struction, but  to  reach  an  outstanding  equity,  the  execution 
should  be  returned.     I  Paige,  305. 

Complainant  in  this  case  brings  himself  within  either  of 
those  distinctions,  as  his  execution  was  issued  and  returned 
by  the  sheriff,  nulla  bona. 

The  power  of  the  circuit  court  to  issue  the  execution  pre- 
vious to  adjournment  of  the  term,  is  a  power  inherent  in  the 
court,  and  is  conformable  to  practice  in  this  state. 

If  the  execution  was  irregularly  issued,  it  might  be  a  ground 
for  the  defendant  in  the  execution  to  quash  it  by  motion.  It 
cannot,  bowever,  be  disputed  by  third  persons,  and  in  a  dif- 
ferent court. 

4.  Judgment  obtained  against  a  non-resident  on  a  bond  is 
prima  facie  evidence  that  the  consideration  is  paid,  it  is  not 
conclusive,  but  enough  to  throw  the  burden  of  proof  on  those- 
who  dispute  it.     8  Yer.  44. 

5«  There  is  no  error  in  the  decree  below,  declaring  the 
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(leed  of  tlie  7  th  July  fraudulent  in  fact,  and  decreeing  that  de-  Peacock 
fendant,  J.  R.  A  Tompkins,  shall  account  for  ihe  property*  Tompkins, 
anil  its  proceeds  in  his  hands,  and  pay  it  over  to  the  judg- 
ment creditor,  James  Peacock.  A  deed  fraudulent  in  fact  is 
absolutely  void,  and  is  not  permitted  to  stand  as  a  security 
for  any  purpose  of  reimbursement  or  indemnity;  but  it  h 
otherwise  with  a  deed  obtained  under  suspicious  or  unequita- 
ble circumstances,  or  which  is  only  constructively  iraudu-» 
lent.  Boyd  vs.  Dunlap^  Johns,  c.  487;  8  Ves.  283;  Sands 
vs.  Codwise,  4  Johns.  536,  598,  99. 

White,  for  the  defendants,  said,  this  case  stands  alone 
upon  the  pleadings  in  the  cause,  no  proof  having  been  taken 
upon  either  side.  Tompkins,  McAuley  and  the  Pattersons 
are  not  to  be  prejudiced  by  the  answer  of  their  co-defendant, 
Turner,  because  it  is  a  rule  in  equity  that  the  answer  of  one 
co-defendant  is  not  evidence  against  another.  Even  the  de-? 
position  of  a  joint  defendant  cannot  be  taken  without  an  ex- 
press order  from  the  master. 

To  enable  the  complainant  to  come  into  this  court,  be 
roust  first  show  that  be  has  exhausted  his  legal  remedies. 
That  an  execution  has  been  issued  upon  his  judgment  at  law,, 
which  has  been  returned  no  property  found.  Jlngellvs.  Dra- 
per, 1  Ver.  398-9;  Shirley  vs.  WatlSy  3  Atk.  200;  2  Johns. 
Ch.  29G-7,  Hendrick  vs.  Robinson  ^  Son;  S  Yer.  81 -2> 
Cloud  vs.  Hamilton  4^  Sitller. 

These  facts  are  stated  by  complainant  in  his  bill,  but  are 
denied  in  the  answer,  and  the  point  relied  upon  as  a  defence. 
The  execution  which  is  shown  in  the  record  from  the  circuit 
court  of  Davidson,  issued  during  the  sitting  of  tbe  same 
court  in  which  the  judgment  was  rendered,  and  was  forthwith 
returned  during  the  same  term.  This  was  not  warranted  by 
the  law,  or  the  rules  of  the  court,  and  the  execution  was  ir- 
regular and  void. 

2.  Complainant^s  bill  cannot  be  sustained  upon  another 
ground.  Even  if  the  deed  of  trust  was  fraudulent,  which  it 
is  not,  it  cannot  be  attacked  by  a  judgment  which  is  confess- 
ed without  proof  that  it  is  a  just  debt.  Roberts  on  Frau.  Con. 
489-90.  Turner's  indebtedness  to  complainant  is  denied  in 
t(ie  answer,  and  complainant  is  called  upon  for  proof.. 
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Peacock  3^  Qf  the  fraud  charged  in  the  bill,  there  is  an  express 

Tompkins,  and  unequivocal  denial  in  the  answer.  The  answer,  which 
is  responsive  to  the  bill,  must  be  taken  as  true;  and  it  shows 
clearly  that  no  fraud  in  point  of  fact,  no  actual  or  intentional 
fraud  was  committed.  Is  it  then  fraudulent  by  construction 
and  in  point  of  law? 

Did  the  arrangement  between  Turner  and  Tompkins  and  the 
McAulys  render  the  whole  deed  fraudulent  and  void?  This 
is  wholly  different  from  the  cases  in  3  Yer.  603;  4  Yer.  547; 
6  Yer.  140,  419.  They  merely  show  that  you  cannot  in- 
clude perishable  property  in  the  deed,  which  must  necessarily 
be  consumed  in  the  use,  and  let  the  grantor  remain  in  pos^ 
session. 

This  arrangement  could  not  possibly  make  the  whole  deed 
fraudulent,  because  the  effect  of  it  would  not  be  to  enable 
the  debtor  to  use  and  consume  the  property  as  his  own.  It 
would  give  him  no  control  over  that.  It  would  merely  secure 
an  honest  debt,  which  it  was  agreed  might  be  created.  It 
could  not  delay  creditors,  because  the  introduction  of  these 
notes  in  the  trust  did  not  extend  the  time  when  the  property 
vras  to  be  sold. 

As  a  decisive  test  in  regard  to  the  question  of  fraud,  sup- 
pose McAuly  had  advanced  the  whole  $200  in  goods,  and 
Tompkins  the  $300  in  paying  journeymen,  and  in  furnishing 
the  materials  for  sale,  could  there  then  have  been  any  possible 
ground  for  the  charge  of  fraud?  Certainly  not.  The  only 
contest  then  that  could  have  taken  place  with  other  creditors, 
would  have  been  in  regard  to  the  validity  of  these  last  debts, 
and  whether  the  payment  of  these  two  notes  should  not  be 
postponed  if  there  was  a  deficiency  to  pay  other  creditors. 
Can  a  failure  in  the  consideration  of  these  notes  vitiate  the 
instrument,  because  McAuly  advanced  in  goods  but  tweniy- 
five  dollars,  instead  of  two  hundred  dollars,  and  it  became 
necessary  for  Tompkins  to  make  only  small  advances,  which 
were  otherwise  principally  paid. 

If  the  deed  was  originally  fair  and  bona  fide^  no  matter  ex 
post  facto  could  make  it  fraudulent  and  void. 

The  authorities  show  that  a  deed  may  be  made  to  secure 
future  advances  as  well  as  existing  claims;  and  that  a  sum  may 
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6e  reserved  in  Uie  deed  for  the  maintenance  of  the  grantor,       P<acock 
and  that  it  will  not  invalidate  the  instrument.     15  John.  573,     Tomi^kius. 
582-9,  Murray  vs.   Riggs;  2  John.  Ch.  305,  308,  309, 
Hendricks  vs.  Robinson:  3  Cranch,  73,  89;  2  John.  Chan. 
565,  680;  20  John.  557;  2  Ver.  510-5;  5  Term  Rep,  420. 

It  is  said,  however,  that  this  fact  ought  to  appear  upon  the 
face  of  the  deed;  the  answer  is,  there  is  no  law  which  re- 
quires the  consideration  of  the  notes  to  be  stated  in  the  deed. 
And  again,  it  is  not  necessary  to  the  validity  of  the  deed 
that  it  should  truly  state  the  debt  intended  to  be  secured;  but 
if  the  real  transaction  is  somewhat  variant  from  that  which  is 
described  in  the  deed  it  shall  still  stand  as  security,  for  the 
real  equitable  claims  of  those  claiming  under  it.  Shirraa  ^ 
others  vs.  Craig  ^  Mitchell^  7  Cranch,  36,  50-1. 

It  is  a  principle  of  a  court  of  equity,  that  when  a  man  asks 
for  equity  he  must  be  willing  to  do  it.  And  when  the  com- 
plainant asks  to  be  let  in  upon  the  trust  fund,  he  must  first 
allow  the  true  amount  of  the  debt  secured  by  the  prior  lien. 
Further  than  this  defendants  do  not  now,  nor  hate  they  ever 
claimed  the  property. 

To  make  a  sale  void  against  creditors,  the  vendee  itiust 
participate  therein.  9  Yer.  325.  The  same  principle  will 
equally  apply  to  the  grantee  or  bargainee,  under  a  deed  of 
trust.  The  defendants  in  their  answer  say,  that  the  arrange- 
ment in  regard  to  the  $300  note  made  between  Turner  and 
Tompkins,  was  not.  known  to  the  McAulys,  nor  was  the 
arrangement  between  Turner  and  the  McAulys  in  regard  to 
the  $200  note  known  to  Tompkins,  and  whether  Turner  had 
any  intention  of  committing  a  fraud  upon  the  creditors,  they 
are  unable  to  say.  If  he  had  any  such  intention  they  did 
not  know  it,  it  was  not  communicated  to  them. 

Where  a  deed  is  sought  to  be  set  aside,  as  voluntary  and 
fraudulent  against  creditors,  and  there  is  not  sufficient  evi- 
dence of  fraud  (o  induce  the  court  to  avoid  it,  but  there  are 
suspicious  circumstances  as  to  the  adequacy  of  the  consider- 
ation and  fairness  of  the  transaction,  the  court  will  not  set 
aside  the  conveyance  altogether,  but  will  permit  it  to  stand  as 
security  for  the  sum  actually  paid.  1  John.  Chan.  473,  482, 
Boyd  fy  Suydam  vs.  Dunlap  fy  others. 
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Iq  ihe  case  of  Grover  vs.  fVakeman^  11  Wend.  190,  thfl 
decree  of  the  chancellor,  which  was  afGimed,  allowed  the 
creditors  tl}e  amount  of  the  fund,  which,  before  the  fih'ng 
of  complainant's  bill,  was  in  ihcir  hands,  and  this  decree 
of  the  chancellor  was  affirmed.  In  the  case  before  the  court 
the  whole  fund  was  in  the  hands  of  the  creditors  before  filing 
of  complainants  bill.  See  5  Paige,  13,  Jlmes  vs.  Blunt, 
sustaining  the  same  principle.  Upon  this  ground  likewise, 
the  decree  of  the  chancellor  ought  to  be  reversed,  and  the 
defendants  allowed  to  participate  in  the  fund. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  main  question  arising  upon  the  bill  and  answers,  is, 
whether  the  deed  of  trust,  by  virtue  of  which  Tompkins  and 
bthers  claim  to  be  entitled  to  the  property  and  effects  assign* 
ed  to  them,  for  satisfaction  of  their  debts,  be  fraudulent  in 
fact,  or  by  operation  of  law  as  against  the  complainant,  a  cre- 
ditor of  the  assigning  debtor.  Turner.^ 

In  the  deed  of  trust,  there  is  specified  a  bill  single  of  the 
amount  of  $300,  as  due  to  Tompkins,  and  another  of  $200 
ad  due  to  McAuly,  which,  it  is  admitted  in  the  answers, 
Were  executed  at  the  time  of  making  the  assignment,  not  to 
secure  any  debt  then  due,  or  rny  advances  then  made,  but 
upon  a  verbal  agreement  and  understanding  between  the  par- 
ties, that  credit  should  be  given  to  the  debtor,  and  advances 
liiade  for  the  joint  object  of  enabling  him  to  support  his  fami- 
ly, and  to  manufacture  the  materials  assigned  for  th?  benefit  of 
the  assignor  and  assignees.  Was  this  fraudulent  in  fact  or  by 
operation  of  law,  as  being  calculated  to  embarrass  and  post- 
pone other  creditors  in  the  collection  of  their  debts  .^ 

It  is  said,  in  Argument,  on  behalf  of  the  assignees,  and 
authorities  are  cited  to  prove,  that  it  is  not  a  circumstance 
Titiaiing  a  deed  of  assignment,  if  it  stipulate  for  future  advan- 
ces. Without  deeming  it  necessary  to  assent  to,  or  to  repu- 
diate jthis  proposition,  it  is  sufficient  to  remark  that  such  is 
not  the  stipulation  in  the  deed,  upon  this  record.  It  announ- 
ces to  other  creditors,  an  existing  debt  of  $500,  which  did 
not  in  fact  exist,  and  for  which  there  was  no  consideration, 
other  than  the  secret  agreement  between  the  parties,  which  i^ 
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stated  in  the  answei*s.  If  this  may  be  done,  and  the  deed  re-  PeacocV 
main  a  ralid  security  for  the  debt  really  due,  is  it  not  obvious  TompkiDs. 
that  it  would  furnish  to  fraudulent  and  embarrassed  debtors, 
and  their  friendly  assignees,  a  mode  of  protecting  property 
against  the  executions  of  other  creditors,  as  simple  and  easy 
as  it  would  be  safe?  A  small  amount  of  actual  indebtedness, 
to  serve  as  a  nuckus^  might,  in  this  manner,  be  enlarged  to 
such  magnitude  as  to  cov^er  considerable  property,  and  so  as 
to  alarm  and  repel  other  creditors;  and,  depriving  them  of  the 
legal  remedies,  constrain  them  to  seek  discovery  and  relief, 
and  investigate  the  question  of  indebtedness  and  its  extent,  in 
a  court  of  chancery.  Perceiving  from  the  pleadings  no  ground 
upon  which  to  charge  the  parties  to  this  deed  of  trust,  with 
intentional  fraud,  or  fraud  in  fact,  we  entertain  no  doubt  that, 
for  the  reasons  stated,  the  deed  is  fraudulent  by  operation  of 
law,  and  must  be  set  aside  as  void,  and  as  constituting  no  va- 
lid security  for  the  debt  mentioned  in  it. 

As  resulting  from  this  opinion,  it  is  clear  that,  as  against 
the  assignees  in  the  deed  mentioned,  the  complainant  in  the 
original  bill  has  a  right  to  claim  and  receive  such  effects,  or 
the  proceeds  of  such  effects,  as  existing  in  specie  at  the  time 
of  the  issuance  of  complainant's  scire  faciaSy  would,  in  the 
absence  of  the  deed  of  trust,  have  been  subjected  to  the  ope- 
ration of  its  lien:  after  deducting  all  reasonable  charges  and 
oommissions  for  taking  care  of  said  effects,  or  for  the  sale  of 
them  and  the  collection  of  the  proceeds. 

2.  By  filing  his  bill  in  the  present  case,  the  complainant 
has  obtained  an  equitable  lien,  whigh  enables  him  to  claim  an 
account  of  the  funds  of  his  debtor  in  the  hands  of  defendant, 
Tompkins,  beyond  the  amount  of  the  proceeds  of  the  effects 
above  referred  to,  as  subjected  to  the  lien  of  the  execution. 

But  in  taking  this  account,  we  are  of  opinion  that  the  funds 
in  the  hands  of  Tompkins,  at  the  time  of  filing  this  bill,  other 
than  those  subjected  to  the  lien  of  the  execution  mentioned, 
may  be  retained  by  Tompkins  to  the  extent  of  his  bona  fide 
debts.  This  is  sanctioned,  we  think,  by  the  principle  deter- 
mined in  the  case  of  *S.mes  v.  Blunt j  5  Paige,  and  the  case  of 
Graver  v»  Wakeman^  11  Wendell,  187.     These  were  cases, 

indeed,  where  the  funds  were  in  the  hands  of  assignees  who 
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Tompkins,    fo  the  present  case. 

In  the  first  named  case,  the  Chancellor,  upon  this  poi^^ 
says:  '^I  apprehend  that  the  liability  of  the  assignees,  for  the 
proceeds  of  the  assigned  property,  which  have  been  distribut- 
ed to  the  bona  fide  creditors  under  the  assignment,  must  de- 
pend upon  the  question  whether  the  legal  or  equitable  rights  of 
the  complainants  have  been  impaired  or  affected  by  such  dis- 
tribution. In  other  words,  whether  they  have  in  fact  been 
defrauded  thereby.  The  piinciple,  then,  upon  which  the  de- 
cision of  this  court  in  fVakeman  v.  Grover^  and  of  the  Vice 
Chancellor  in  the  present  case  is  sustainable,  is,  that  the  pro- 
ceeds of  the  assigned  property  had  been  distributed,  accord, 
ingto  the  directions  of  the  assignors,  in  payment  of  bona  fide 
creditors,  to  whom  such  proceeds  might  have  been  lawfully 
distributed  by  the  assignors  themselves  at  any  time  before  the 
complainant  had  obtained  any  legal  or  equitable  lien  thereon; 
and,  therefore,  that  the  complainants  have  not  been  defrauded 
or  injured  by  such  distribution.  But,  if  the  assigned  proper- 
ty, or  the  proceeds  thereof,  had  remained  in  the  hands  of  the 
assignees,  undistributed,  at  the  time  of  filing  the  bill,  which 
would  have  given  to  the  complainants  a  lien  thereon  as  the 
property  of  their  debtor,  the  assignment  being  voidable  by 
them  at  that  time,  it  would  be  a  fraud  upon  their  rights  to  dis- 
tribute the  proceeds  afterwards." 

If,  therefore,  before  the  filing  of  the  bill,  Tompkins  had 
received  his  bona  fide  debt,  it  was,  as  if  paid  to  him  by  the  as- 
signor, and  would  not  be  in Jraud  of  the  legal  or  equitable  lien 
of  complainants;  and  if,  as  assignee,  he  paid  over  in  satisfac- 
tion of  bona  fide  debts  to  the  other  patties,  money  of  the  debtor 
in  his  hands,  before  complainant's  legal  or  equitable  lien  at- 
tached, the  payment  will  be  good.  But  if  money  of  the 
debtor  over  the  amount  of  his  bona  fide  debt,  were  in  his 
liands  at  the  filing  of  the  bill,  he  must  account  for  it  in  this 
.case. 

But  as  to  tbe  money  arising  from  effects  and  sources 
iupoD  which  the  complainant's  fieri  facias  created  no  lien,  and 
wl|ich  cannot  be  retained  upon  the  principle  last  above  stated, 
all  the  parties,  creditors)  bi^fore  the  court,  in  the  present  bill, 
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will  be  entitled  pro  r€Ua.  As  to  the  accounts  and  cfaoses  in 
action  which  remain  uncollected,  the  same  principle  wili  b^ 
Applied. 

The  question  of  priority  as  between  the  complainant  in  th6 
original  bill,  and  the  complainants  in  ihe  bill  in  the  nature  of  a 
<;ross-bill,  will  be  reserved  till  the  coming  in  of  the  report. 
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CoNSTTTUTioNAL  LAW.  WU  iM  a  cUiznt—Contt.  U.  S.  Art,  4,  $  2.  Fr«6  bUcki 
are  not  citizens  within  the  meaning  of  (he  proTisioni  of  the  Constitniion  of  the 
United  States,  Art.  4,  {  2,  that  "the  citizens  of  each  Ktate  shall  be  entitled  to 
all  the  privileges  and  immunities  of  citizens  in  the  several  States." 

Same.  State  Statute.  A  State  statute  making  it  unlawful  "for  any  free  person  of 
color  to  remove  himself  to  the  State  to  reside  therein,  and  remain  therein  90 
days,"  does  not  violate  this  provision  of  the  Constitution  of  the  United  States; 
.^sif  V.  Smith,  1  LittelU  326. 

Sabie.  Who  is  a  freeman — Const.  «f  Tenn.,  Art.  1,^8.  Nor  does  such  a  statute 
violate  the  Constitution  of  Tennessee,  Art.  1,  $  8,  **providing  that  "no  Am  «a» 
shall  be  taken,"  &c.,  for  by  freeman,  is  here  meant  one  who  is  entitled  to  all  the 
privileges  and  immunities  of  the  most  favored  class;  and  if  it  meant  more,  the 
provision  only  applies  to  those  who  are  already  citizens  of  the  States ;  and  con' 
seqnently  would  not  prevent  the  States  from  passing  laws  prohibiting  a  given 
class  of  persons  from  becoming  citizens. 

The  grand  jury  of  Maurj  county  indicted  the  defendant  on 
the  8th  of  January,  1838,  upon  the  act  of  1831,  c  102,  for 
this,  that  being  a  free  person  of  color,  emancipated  agreeably 
to  the  laws,  now  and  heretofore  in  force  and  use  in  the  State 
of  Kentucky,  one  of  the  United  States,  he  did,  after  the  pass- 
ing of  the  act  of  1831 ,  feloniously  and  unlawfully  remove  him- 
self to  this  State,  to  wit,  to  the  county  of  Maury,  to  reside 
therein,  and  did  remain  therein  20  days,  and  stilt  feloniously 
doth  reside  in  the  county  of  Maury,  contrary,  &c. 

And  for  this,  that  being  such  free  person  of  color,  emanci- 
pated as  aforesaid,  the  defendatit  did,  on  the  1st  of  January, 
1834,  feloniously  remove  himself  to  this  State,  to  wit,  in  the 
county  of  Maury,  to  reside  therein,  and  there  feloniously  did 
remain  20  days,  and  more,  to  wit,  from,  &c.  to  &c.,  and  dur- 
ing all  the  time  aforesaid,  hath,  and  still  doth,  feloniously  re- 
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TBe  stafe.    i^^j^  therein,  &c. ;  and  during  all  the  time  aforesaid,  felonious-' 
Claiborne    jy  hgih  presumed  aud  attempted  to  reside  therein,  tc. 

The  defendant  demurred  to  this  indictment.  The  courts 
DiLLAHUNTT  Judge,  sustained  the  demurrer,  discharged  the 
defendant,  and  ordered  the  county  to  pay  the  costs;  where- 
upon the  Attorney  General,  Thomas,  prayed  an  appeal  iD 
the  nature  of  a  writ  of  error  to  this  court,  and  the  defendant 
entered  into  a  recognizance  to  appear,  &c.* 

The  act  of  1831  creates  this  offence  in  the  following  words: 

"It  shall  not  be  hwful  for  any  free -person  of  color, 
(whether  he  be  born  free,  or  emancipated  agreeably  to  the 
kws  iD  force  sqid  use,  either  now,  or  at  any  other  time,  in  any 
State,  wilhin  the  United  States,  or  elsewhere,)  to  remove 
hivMtlf  to  this  StcOe  to  reside  thtrein^  and  remain  therein' 
twenty  cIaj/5." 

The  ATTORNEf  General  said,  that  the  question  present- 
ed by  this  demurrer  is — whether  this  Act  of  Assembly  is  in 
conflict  with  the  Constitution  of  the  United  States,  art.  4, 
§  2,  that  "The  citizens  of  each  State  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  in  the  several 
States."     3  Story's  Comm.  Const.  §1799,  1800. 

Any  sovereign  State,  i.  e.  one  "which  governs  itself  inde- 
pendently of  foreign  powers" — Wheaton's  Int.  Law.  ch.  2, 
§  1 — could  pass  such  a  law  as  the  act  of  1831:  so  could  one 
of  a  system  of  confederated  States — Id.  Ibid.  §4;  Id.  pt.  2, 
c.  2,  §  7.  All  laws  of  naturalization  proceed  upon  the  as- 
sumption of  such  right,  for  if  a  Stale  may  prescribe  conditions 
of  citizenship,  in  other  words,  the  mode  in  which  foreigners 
may  become  citizens,  it  may  exclude  them  altogether.  S 
Story's  Comm.  Const.  §  1097  to  1099.  Puffendorff's  Law 
of  Nat.  &  Nations,  b.  7,  c.  2,  §  20. 

*  Hit  Honor,  the  eircait  Judge,  sustaioed  the  demorrer,  not  became  he  thoughi 
the  act  of  Assemblj  unconstitatioaal, — for  upon  that  point  he  entertained  the 
•aroe  opinion  as  that  afterwards  expressed  by  this  court; — but,  upon  the  ground 
— that  the  temis  employed  by  the  Legislature,  in  defining  the  offence  prohibited, 
were  so  general,  and  wanting  in  precision,  as  to  leave  it  a  matter  of  uncertainty 
a'^d  conjecture,  what  persons  were  meant  by  the  act.  "Persons  of  color,"  he 
thought,  included  all  persons,  not  white;  but  it  could  hardly  be  meant  to  ex* 
elude  from  the  State,  anj^  other  persons  of  color,  but  those  descended  from  06' 
groes;  and  (here  was  nothing  in  the  language  to  restrain  the  prohibition  to  that 
class  only  of  colored  persons.  [Reft^rttr, 
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It  is  conceded,  however,  that  a  member  of  a  ''Composite  The  state 
State,"  such  as  the  government  of  the  United  States  is,  can-  Claiborne, 
not  pass  laws  to  exclude  citizens  of  one  of  the  Component 
States.  In  this  particular  they  are  not  sovereign  States, 
more  especially  when  the  form  of  government  contains  such 
an  article  as  that  above  cited.  This  brings  us  to  the  que^ion 
—  Wh^Aher  the  defendant  was  a  citizen  of  Kentucky^  If  he, 
was  he  cannot  be  excluded  from  Tennessee;  and  this  in-| 
volves  the  question, — Who  is  a  citizen? 

PuffendorfF  says,  that — "Since  every  State  is  constituted 
by  men's  submitting  their  wills  to  a  single  person,  or  to  an 
assembly,  they  principally  have  a  title  to  the  name  of  members, 
by  whose  covenants  the  society  was  first  incorporated,  and 
they  who  regularly  succeed  into  the  place  of  these  primitive 
founders.  And  since  these  acts  belong  to  the  masters  of 
families,  they  should  seem  to  merit  this  name  by  an  especial 
right,"  &c.     See  the  whole  passage,  book  7,  ch.  2,  §  20. 

The  Legislature  of  Virginia,  by  an  act  passed  December 
18,  1789,  allowed  the  people  of  Kentucky  to  call  a  Conven- 
tion— "To  consider  and  determine  whether  it  be  expedient 
for,  and  the  will  of  the  good  people  of  the  said  district,  that 
the  same  be  erected  into  an  independent  State."  The  mem- 
bers of  this  Convention  were  to  be  elected  "by  the  free  male 
inhabitants  of  each  county,  above  the  age  of  21  yea^s,  in  like 
manner  as  delegates  to  the  General  Assembly  have  been  elect- 
ed within  said  District.     Rev.  of  1803,  p.  50. 

The  act  of  December  20,  1785,  concerning  election  of 
members  of  that  body,  ascertains  the  qualifications  of  elec- 
tors of  members  of  the  General  Assembly,  and  expressly 
excepts  "free  negroes  and  mulattoes."  So  that  this  class  of 
the  population  of  Kentucky  had  no  hand  in  the  Convention 
above  mentioned.  This  convention  was  authorised  to  take 
the  "necessary  provisional  measures  for  the  election  and 
meeting  of  a  Convention,  with  full  power  and  authority  to  frame 
and  establish  a  Fundamental  Constitution  of  Government  for 
the  proposed  State."  Act  of  1789,  ch.  14,  §  16.  Revisal 
of  1803,  p.  50,  et  seq.  The  Convention  thus  provided  for, 
framed  the  Kentucky  Constitution  of  1792,  the  first  section  of 
the  third  article  of  which,  provides  that — "In  elections  by 
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The  State     jj^^  cuizcDs,  all  free  male  citizens  of  the  age  of  2 1  years,"  &cf. 

Claiborne  "shall  CDjoy  the  right  of  an  elector,"  &c.  1  Littell's  Laws,- 
27,  28.  The  Constitution  of  1799,  art.  2,  §  8,  provides  that 
''In  all  elections  for  representatives,  every  free  male  citizen 
(negroes,  mulattoes  and  Indians  excepted, )  who,"  &c.  ''shall 
enjoy  the  rights  of  an  elector,"  &c. — Id.  40 — and  this  section 
settles  the  qualiGcations  of  electors  in  all  popular  elections,  a? 
well  as  in  elections  of  representatives. 

We  see,  then,  that  free  persons  of  color  are  industriously 
excluded  from  the  right  of  suffrage  in  Kentucky;  that  they 
were  not  concerned  in  establishing  the  government  of  the 
State;  it  was  not  by  their  covenants  that  the  society  was  in* 
corporated,  and  consequently,  their  successors  are  not  citi- 
zens, according  to  the  description  of  a  citizen  cited  from  Puf- 
fendorfF. 

The  definition  of  civis  and  civitas^  in  the  Latin  Lexicon  of 
Forcelfini,  a  work  which  "has  superseded  all  other  Latin  Dic- 
tionaries," Penny  Cyc.  art.  Facciolati,  is  entirely  con- 
formable to  this  view  of  the  matter.  Civis^  he  says,  is  homo 
liber ^  urbis^  aut  oppidi  tnco/a,  et  eodem  cum  ceteris  jure  utens; 
^^  a  free  man,  an  inhabitant  of  a  city  or  (own*  using  the  same  law 
witH  the  rest.  Civitas  is — civium  multitudoin  eodem  loco 
habitansy  eodemquejure  vivens;  a  number  of  people  inhabiting 
t(ie  same  place,  and  living  under  the  same  law.  Here  equal- 
ity of  ciml  rights  is  made  the  test  of  citizenship;  as  in  Pufien- 
dorfT,  participating  in  the  mutual  covenants  by  which  the  so- 
ciety iDOs  incorporated^  is  made  the  test  of  social  member- 
ship. In  Amy  v.  Smithy  1  LittelPs  R.  326,  the  Court  of 
Appeals  of  Kentucky  say — "No  one  can  be  a  citizen  of  a 
State,  in  the  correct  sense  of  the  term,  who  is  not  entitled,- 
upon  the  terms  prescribed  by  the  institutions  of  the  State,  to 
an  the  rights  and  privileges  conferred  by  those  institutions 
upon  the  highest  class  of  society."  See  the  case  from  page 
331  to  335. 

Upon  the  citizen  of  Kentucky,  who  comes  into  Tennes- 
see, no  office,  duty,  part,  charge,  trust,  post,  employment, 
function,  burden,  impost,  tax  or  obligation,  shall  be  imposed, 
which  is  not,  at  the  same  time,  under  similar  circumstances, 
imposed  upon  the  native  citizen  of  Tennessee.     This  is  what 
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the  coDst'ttulion  means  when  it  provides  for  sameness  of  immt*-  Ti"*  swe' 
nities.  But  this  is  not  all.  The  citizen  of  Kentucky  migrat-  Claiborne, 
iog  to  Tennessee,  shall  have  title  to  demand,  upon  the  same 
terms,  from  the  government  of  Tennessee,  whatever  preroga- 
tive, license,  special  right  or  grant  is  allowed  to  native  Ten- 
nessee citizens.  This  is  what  is  meant  by  sameness  of  privi- 
leges. It  has  been  sometimes  supposed,  but  erroneously,  that 
the  words  immunity  and  privilege  in  this  clause  of  the  con- 
stitution are  synonimous,  and  that  the  phrase  is  a  pleonasm. 
3  Harris  &  McH.  553. 

This  Union  is  a  State.  Its  territory  is  one  and  indivisible. 
Whoever  is  a  member  of  any  one  of  the  separate  societies 
which  co-exist  within  that  territory,  is,  for  that  cause,  a  member 
of  all  and  every  of  those  societies.  He  is  a  member  of  the 
Composite  State,  and,  therefore,  is  also  a  member  of  the  com- 
ponent States.  Being  born  upon  that  territory,  though  of  pa- 
rents who  are  not  members  of  the  State,  invests  the  infant  with 
the  right  of  membership.  The  children  of  English  parents 
born  upon  our  territory,  are  citizens  of  the  United  States. —  ^ 
But  would  the  children  of  native  Africans,  immigruUts  to  this 
country,  be  citizens  by  birth?  The  English  immigrant,  if  a 
^'{ree  white  person,"  may  be  naturalized:  the  African  cannot. 
Can  the  offspring  of  those  who  are  incapable  of  citizenship  be- 
come citizens.^  The  free  white  man,  when  naturalized,  is, 
ipsofacto^  clothed  with  all  the  immunities  and  privileges  which 
are  enjoyed  by  the  native  citizens  of  the  Union,  and  every 
component  part  of  it:  and  with  all  their  rights  too,  eligibility 
to  the  Presidency  and  Vice-Presidency  excepted.  The  free 
white  man,  born  within  the  United  Stales,  is  entitled  to  all 
the  privileges,  immunities  and  rights  of  American  citizenship, 
be  his  parents  of  whatsoever  nation.     See  Vattel,  book  1,  c. 

19- 

But  birth  will  not  confer  these  advantages  upon  a  negro  or 

an  Indian.  If  so,  a  man  may  acquire  by  the  accident  of  birth, 
what  the  government  itself  has  no  right  to  grant.  No  negro, 
or  descendant  of  negroes,  is  a  citizen  of  the  Union,  or  of  any 
of  the  States.  They  are  mere  ^'sojouniers  in  the  land,"  in- 
mates, allowed  usually  by  tacit  consent,  sometimes  by  legisla- 
.tive  enactment,  certain  specific  rights.     Their  Blatw  and  that 
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of  the  citizen  is  not  the  same.  Vattel,  book  1,  §  213.  But 
the  clause  of  the  Constitution  in  question,  applies  to  cUizens, 
not  to  sojourners  or  inmates.  The  attribute  of  sovereignty, 
whereby  independent  States  may  exclude  foreigners  from  their 
territories,  at  pleasure,  is  taken,  by  the  people  of  the  Union 
from  the  States,  as  it  relates  to  those  who  are  citizens  of  the 
component  States;  but  that  attribute  remains  as  to  all  those 
who  are  not  such  citizens.  New  York  may  pass  laws  to  ex- 
clude foreigners  from  landing  or  coming  within  its  limits.  But 
if  these  foreigners  land  in  any  State  from  which  they  are  not 

excluded,  and  are  there  naturalized,  New  York  can  no  longer 
exclude  them. 

Undoubtedly,  there  may  be  in  a  State,  a  class  of  people 
with  limited  privileges  and  immunities,  who  may  still  be  called 
^'citizens,"  but  it  is  not  in  this  sense  that  the  word  is  used  in 
our  Constitution.  See  1  Niebuhr's  Hist,  after  965;  Potter's 
Greek  Ant.  book  1,  c.  10 — particularly  page  73,  Boyd's  Ed. 
Glasgow  1837;  Vattel,  book  1,  sec.  213.  The  words  are: 
^'The  citizens  of  each  State  shall  be  entitled  to  all  the  privi- 
leges," &c.  The  citizens  meant  in  this  provision  are  those 
who  are  entitled  to  all,  not  some  privileges  and  immunities. — 
But  free  negroes  are  not  entitled  to  all  the  privileges  of  white 
persons  in  any  of  the  States.  They,  therefore,  are  not  citi- 
zens in  the  sense  of  the  Constitution. 

Nicholson,  with  whom  were  Pillow  and  E.  H.  Ewing^ 
argued  that  the  crime  is  malum  prohibitum^  and  exists  only  by 
statute.  Of  what  does  it  consist?  1st.  Removal  to  the 
State;  2nd,  to  reside  therein;  3d,  remaining  20  days.  Yet 
all  these  ingredients  may  concur  and  no  crime  be  committed. 
There  is  still  a  fourth  requisite.  The  person  removing,  &c. 
must  be  a  person  of  color;  and  even  then  the  offence  is  not 
made  out;  he  must  he  free. 

Penal  statutes  are  taken  strictly  and  literally  in  the  point  of 
defining  the /act  and  the  punishment.  Dwarris  Stat.  736. — 
Part  of  the  fact  to  be  ^'strictly  defined,"  is  the  character  of 
the  supposed  ofiTender  as  to  complexion.  The  words  of  the 
statute  are  ''free  person,  of  color."  We  may  know  as  indivi- 
duals, that  ''free  negroes"  are  intended  by  the  statute,  but  we 
do  not  derive  this  knowledge  from  its  language.     The  words 
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will  embrace  all  persons  of  all  shades  of  complexion;  strictly  T^eSuta 
speaking,  they  will  apply  to  all  persons  except  those  of  the  CUiborn« 
African  or  black  complexion.  How  then  are  we  to  arrive  at 
the  offenders  intended  to  be  described?  Must  we  draw  our 
conclusion  from  the  consiruclion  of  ihe  words,  "who  have 
been  emancipated,*'  &c.,  and  by  connecting  them  together, 
construe  the  whole  description  as  meaning  free  negroes.^  This 
mode  of  making  out  the  offence  will  not  answer,  because  it 
is  well  settled  that  the  law  dees  not  allow  of  constructive  offen- 
ces. No  man  incurs  a  penalty  unless  the  act  which  fubjects 
him  to  it,  is  clearly  both  within  the  spirit  and  the  letter  of  the 
statute  imposing  such  penalty.     3  Bing.  580. 

We  are  not  helped  out  of  this  difficulty  by  any  statute  of 
the  State  defining  the  term  "free  persons  of  color."  When 
the  phraseology  of  this  statute  is  compared  as  to  its  generality 
and  ambiguity,  with  several  penal  statutes  of  England,  which 
have  been  construed,  it  is  apprehended  that  the  conclusion  is 
well  founded,  that  no  such  offence  is  here  described  as  can  be 
punished. 

By  statute  of  1  Ed.  6,  c.  12,  persons  convicted  of  stealing 
horses  should  not  have  the  benefit  of  clergy.  The  courts 
were  of  opinion  that  this  did  not  extend  to  him  who  stole  one 
horse.  In  like  manner,  by  the  14  6.2,  c.  1,  persons  who 
should  steal  sheep  or  any  other  cattle^  were  deprived  of  cler* 
gy.  Most  clearly  these  words  would  embrace  bulls,  cows, 
heifers,  &c.,  yet  they  were  looked  upon  as  too  loose  to  create 
so  high  an  offence.  This  latter  case  would  seem  to  apply 
with  peculiar  force  to  the  statute  under  consideration.  So  far 
as  the  stealing  of  sheep  was  enumerated,  the  statute  was  good, 
but  beyond  that  it  defined  no  punishable  offence. 

In  this  case  there  is  not  any  particular  enumeration,  but  the 
whole,  description  of  the  offender  is  so  general,  that  it  cannot 
with  certainty  be  applied  to  free  negroes  more  than  to  other 
free  persons  who  are  colored,  such  as  the  tawny  Asiatic  or 
copper-colored  Indian. 

This  act  creates  a  highly  penal  offence,  one  which  abridges 

the  liberty  of  a  freeman,  and  therefore  ought  to  receive  the 

strictest  construction.     4  Bing.  183. 

9.  But  the  act  is  a  violation  of  the  Constitution  of  the  U. 

43 
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S.  art.  4,  §  2.  At  most  the  State  can  only  claim  the  right 
to  restrict  the  privileges  of  this  class  of  freemen,  so  as  to  al- 
low them  such  only  as  persons  of  the  same  description  aie  en- 
titled to  in  Tennessee.     2  Kent,  71. 

The  history,  however,  of  the  admission  of  Missouri  into 
jthe  Union,  shows  that  the  then  Congress  was  of  opinion  that  a 
clause  in  the  Constitution  of  that  State,  directing  the  Legisla- 
ture to  pass  laws,  ^Ho  prevent  free  negroes  and  mulattoes  from 
coming  to  and  settling  in  the  State,"  was  a  violation  of  the  pro- 
vision of  the  Constitution  of  the  U.  S.  in  question.  According- 
ly, the  resolution,  providing  for  the  admission  of  Missouri,  de- 
clared it  to  be  on  condition  that  that  '^clause  in  her  Constitution 
should  not  be  construed  to  authorise  the  passage  of  any  law,  and 
that  no  law  should  be  passed  in  conformity  thereto,  by  which  any 
citizen  of  either  of  the  States,  in  the  Union,  should  be  exclud- 
ed from  the  enjoyment  of  any  of  the  privileges  and  immunities 
to  which  such  citizen  was  entitled  under  the  Constitution  of 
the  United  States."  Serg.  Const.  Law,  384,  5.  It  was  a 
work  of  supererogation  to  make  the  provisions,  except  upon 
the  ground  that  free  negroes  and  mulattoes  were  to  be  regard- 
ed as  citizens  of  the  respective  States  in  which  they  might 
reside. 

It  is  not  pretended  that  this  is  a  conclusive  exposition  of  the 
constitutional  provision  under  discussion;  but  it  is  certainly 
entitled  to  great  weight  and  consideration.  2  Kent,  258, 
note  d. 

3.  This  statute  is  also  a  violation  of  our  own  Constitution, 
Art.  1,  §  8,  for  it  provides  for  ^'exiling  a  freeman"  without 
law,  unless  the  question  of  its  constitutionality  be  first  settled, 
or  taken  for  granted.     2  Yerger,  260,  554,  599. 


Janucrj  4. 


Green,  J.  delivered  the  opinion  of  the  court. 

The  defendant  was  indicted  in  the  Circuit  Court  of  Maury 
County,  under  the  act  of  1831,  ch.  102,  as  a  free  man  of  color, 
emancipated  in  Kentucky,  for  removing  into  this  State  and 
.residing  here,  more  than  twenty  days.  To  this  indictment  be 
demurred,  which  demurrer  was  sustained  by  the  court,  and 
the  Attorney  General  prosecutes  this  appeal  on  behalf  of  tbq 
State. 
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l^veral  grounds  have  been  taken  to  sustain  the  judgment  of  The  Stat*, 
the  circuit  court;  but  that  which  is  chiefly  relied  on  is, — that  Claiborne, 
the  act  in  question  is  unconstitutional,  being  repugnant  to  (he 
provisions  of  the  2nd  Section  of  the  4th  Article  of  the  Con- 
stitution of  the  United  States.  That  section  provides,  that 
'^The  citizens  of  each  State  shall  be  entitled  to  all  the  privi- 
leges and  immunities  of  citizens  in  the  several  States." 

The  enquiry  then  is,  whether  the  defendant,  a  man  of  color, 
emancipated  in  Kentucky,  was  a  citizen  of  that  State  in  the 
sense  of  the  constitution? 

Who  then  is  a  citizen?  Chancellor  Kent  says,  2  Com. 
258,  note,  that  the  term  is  '^appropriate  to  republican  free- 
men;" and  certainly  among  the  Romans,  where  the  term  bad 
its  origin,  a  citizen  was  entitled  to  all  privileges,  immunities 
and  rights,  civil  and  political.  Free  negroes  have  always  been 
a  degraded  race  in  the  United  States,  having  the  right,  it  is 
true,  of  controling  their  own  actions  and  enjoying  the  fruit  of 
their  own  labor,  but  deprived  of  almost  every  other  privilege 
of  the  free  citizen,  and  constituting  tin  mferior  caste  in  socie- 
ty,— ^with  whom  public  opinion  has  never  permitted  the  white 
population  to  associate  on  terms  of  equality,  and  in  relation  to 
whom,  the  laws  have  never  allowed  the  enjoyment  of  equal 
rights,  or  the  immunities  of  the  free  white  citizen. 

As  this  was  the  description  of  these  people,  at  the  time  the 
Constitution  was  adopted,  can  we  understand  the  word 
^'citizen"  as  used  in  the  section  under  consideration,  as  ap- 
plicable to  them? 

''The  citizens  of  each  State  shall  be  entitled  to  all  ^ktt 
privileges  and  immunities  of  citizens  in  the  several  States," 
says  the  Constitution.  The  citizens  here  spoken  of,  are 
those  who  are  entitled  to  ^^all  the  privileges  and  immunities  of 
citizens."  3ut  free  negroes,  by  whatever  appellation  we  pall 
them,  were  n^v^r^in  any  of  the  States,  entitled  XoaUxbe  pri-  7 
Tileges  and  immunities  of  citizens,  and  consequently  were  no^ 
Intended  to  be  included,  when  this  word  was  used  in  the  Cotkr  ^ 
stitution. 

In  this  country,  under  the  free  government  created  by  the 
Constitution,  whose  language  we  are  expounding,  the  bum.-     ;4^  ^'  '  v<* 
blest  white  citizen  is  entitled  to  all  the  "privileges  and  ilKum^'v^     '^' 
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The  si»t«-  nilies"  which  the  most  exalted  one  enjoys.  Hence,  in  speak-^ 
ciaiboma.  jng  of  the  rights,  which  a  citizen  of  one  State  should  enjoy  io 
every  other  Slate,  as  applicable  to  white  men,  it  is  very  pro- 
perly said,  that  he  should  be  entitled  io  all  the  '^privileges  and 
immunities^'  of  citizens  in  such  other  State.  The  meaning 
of  the  language  is,  that  no  privilege  enjoyed  by,  or  immunity  aU 
lowed  to,  the  most  favored  class  of  citizens  in  said  State,  shall 
be  withheld  from  a  citizen  of  any  other  State.  How  can  it 
be  said,  that  hs  enjoys  all  the  privileges  of  citizens,  when  he 
is  scarcely  allowed  a  single  right  in  common  with  the  mass  of 
the  citizens  of  the  State? 

It  cannot  be; — And,  therefore,  either  the  free  negro  is  not 
a  citizen  in  the  sense  of  the  Constitution;  or,  if  a  citizen,  he 
is  entitled  to  ''all  the  privileges  and  immunities"  of  the  most 
favored  class  of  citizens.  But  this  latter  consequence,  will 
be  contendeded  for  by  no  one.  It  must  then  follow,  that  they 
are  not  citizens. 

But  it  is  contended  that  they  are  an  inferior  order  of  citi- 
zens, subject  to  many  disabilities,  and  that  when  they  remove 
into  another  State,  they  are  entitled  to  all  the  "privileges  and 
immunities,"  which  free  negroes  in  such  State  enjoy. 

In  the  first  place,  this  argument  is  already  refuted,  if  we 
have  shown,  that  a  person  entitled  to  all  the  privileges  and  im- 
munities of  citizens,  cannot  be  restricted  in  any  rights  which 
any  class  of  citizens  exercise.  But  if  this  construction  were 
allowable,  it  would  not  avail  the  defendant  any  thing.  By  the 
act  of  1831,  c.  102,  s.  2.  Slaves,  who  may  be  emanci- 
pated, are  required  to  leave  the  State,  and  the  owner  desir- 
ous of  emancipating  a  slave,  mu«t  give  bond  and  security  in 
a  sum  equal  to  the  value  of  the  slave,  conditioned  that  be  will 
forthwith  leave  the  State.  The  introduction  of  a  resident 
negro,  into  the  class  of  the  defendant,  by  emancipation,  would 
entitle  him  to  no  ^^privilege  or  immunity"  in  this  State,  but  be 
must  forthwith  remove  his  residence  from  it.  How  then, 
according  to  the  argument,  can  he  be  entided  to  any  privilege 
or  immunity  bere.^  Nor  would  it  seem  consistent  policy,  to 
drive  an  emancipated  slave  from  us,  whose  habits  and  cha- 
racter are  known,   and  permit  the  introduction  from  abroad  . 
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tod  from  whom  there  may  be  greater  dangers.  ciaibomc. 

Upon  the  whole,  by  whatever  appellation  we  may  designate 
free  negroes,  whether  as  perpetual  inhabitants,  or  citizens  of 
to  inferior  grade,  we  feel  satisfied,  that  they  are  not  citizens  in 
the  sense  of  the  Constitution:  and,  therefore,  when  coming 
among  us,  are  not  entitled  to  all  the  ^'privileges  and  immuni- 
ties" of  citizens  of  this  State. 

2.  It  is  contended  that  th's  act  is  in  derogation  of  the  8th 
section  of  the  bill  of  rights  of  this  State.  We  think  the  word 
*<Freeman"  as  used  in  the  bill  of  rights,  is  of  equally  exten- 
sive signification  with  the  word  citizen  as  used  in  the  Consti- 
tution of  the  U.  States;  and  that  although  the  defendant  by  his 
emancipation  in  Kentucky,  obtained  a  qualified  freedom,  be 
did  not  become  a  ^'freeman''  in  the  sense  of  Magna  Charta, 
or  of  our  Constitution. 

In  these  instruments,  the  word  is  used  in  its  largest  sense, 
and  means,  as  does  citizen  in  the  Constitution  of  the  United 
States,  one  who  is  entitled  to  all  the  privileges  and  immunities 
of  the  most  favored  class  of  the  community. 

An  emancipated  slave,  is  called  a  freeman  in  common  par- 
lance, and  in  reference  to  his  former  state,  he  is  so,  having  ac- 
quired privileges  and  immunities  which  he  did  not  enjoy  be- 
fore. But  in  reference  to  the  condition  of  the  white  citizen, 
his  condition  is  still  that  of  a  degraded  man,  aspiring  to  no 
equality  of  rights  with  white  men,  and  possessing  a  very  few 
onb/j  of  the  privileges  pertaining  to  a  '^freeman"  or  '^citizen." 

But  this  provision  of  our  Constitution  can  only  apply  to  our 
own  citizens,  and  not  to  foreigners.  If  this  law  applied  to 
Englishmen  or  Frenchmen  it  would  be  constitutional,  were  it 
not  for  treaties  and  naturalization  laws;  for  surely  every  fi-ee 
State  has  a  right  to  prevent  foreigners  going  to  it,  and  to  pun« 
kh  those  who  violate  such  laws. 

The  language  must  (berefore  be  restricted  to  freemen  of 
Ais  Sbitej  for  the  protection  of  whom,  alone,  the  provision  is 
Itoade. 

Judgment  reversed,  and  cause  remanded. 
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McCoLLUM  V8,  Smith. 

Conflict  of  Laws.  Power  of  a  state  over  property  within  it — riatfe*  in  LovU- 
ittna.  Every  state  may  impress  upon  all  property  within  its  owd  territory,  any 
character,  which  it  may  choose,  and  no  other  state  or  nation  can  impugn  or 

/  vary  that  character.     In  Louisiana,  slaves,  though  moveable  by  their  nature, 

I  are  immoveable  by  operation  of  law. 

Sabie.  Deocont  of  imvioveabUt.  The  descent  and  heirship  of  immoveablea  ar« 
exclusively  governed  by  the  law  of  the  country  within  which  they  are  actually 
•ituated.     This  is  the  doctrine  of  the  common  law.    Story  *s  Confl.  $  483. 

Samic.  Descent  in  Louisiana  among  intostate'e  children  in  gengral,  and  when  eowu  or 
•  one  of  them  is  ajhme  covert  and  nonresident.  By  the  laws  of  Louisiana,  all  the  legi- 
timate children  of  an  intestate  '^participate  to  his  succession  by  equal>hares.** 
Code  of  1808,  B.3,  Tit.  1,  c  2,  }  2,  art.  27.  If  one  of  these  children  be  a 
married  woman,  her  share  of  the  immoveables  of  the  succession,  vesta  in  her 
as  paraphernal  property,  and  she  holds  it  independently  of  her  husband,  and 
she  is  entitled  to  the  administration  and  enjoyment  thereof.  Civil  Code,  La. 
p.  331,  though  she  be  domiciled  in  Tennessee  with  her  husband.  But  her 
husband  is  entitled  to  her  moveables  wherever  situated  as  her  administrator 
in  Tennessee. 

Same.  Acquisitions  after  marriage — change  of  domicile.  The  law  oi  the  actual 
domicile  of  hosband  and  wife  governs  as  to  moveable  property  acquired  after  a 
change  of  residence,  and  as  to  all  immoveable  property,  the  law  of  the  place 
where  it  is  situated.    Story's  Confl.  {  137. 

John  Dodd,  of  tbe  parish  of  Iberville,  Louisiana,  ba<f 
fii^e  children,  a  son,  William,  and  four  daughters,  Elizabeth, 
Sally,  Letitia  and  Tamsey.  The  last  intermarried  first  with 
one  William  Salsbury,  by  whom  she  had  a  son,  William. 
On  the  death  of  Sabbury,  her  husband,  she  intermarried  in 
March,  1810,  with  Edwin  Smith,  by  whom  she  had  two 
daughters,  Zilla  Willson,  bom  before  the  marriage,  but  re- 
cognised by  Smith  as  his  child,  and  Sally  Argadine,  born 
afterwards.  In  April,  1815,  Smith  was  appointed  guardian 
of  William  Salsbury,  by  the  county  court  of  Davidson. 

About  the  10th  of  December,  1815,  John  Dodd  died 
intestate,  at  his  residence  in  Louisiana,  seized  and  possessed 
of  a  considerable  estate,  consisting  of  lands,  slaves  and  other  . 
property,  his  five  children  above  named  surviving  him.  In 
January,  1816,  Smith  and  his  wife  lieard  of  her  father's 
death;  and  they  immediately  joined  in  a  sale  of  her  interest 
in  his  estate  to  one  Wright,  for  $2400,  for  which  sum  Wfight 
gave  his  notes.  Mrs.  Smith  herself  died  suddenly  in  Feb- 
ruary afterwards,  and  Smith  rescinded  the  contract  with 
Wright  and  gave   him   up  his  notes.     He  then  repaired  td 
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Louisiana,  and  there,  on  the  30th  of  March,  1816,  joined  McCoiium 
the  other  heirs  of  John  Dodd,  in  an  application  to  the  paruh  Saiith. 
judge,  as  appears  from  bis  record,  ^'that  a  sale  of  the  pro- 
perty belonging  to  the  said  succession  nnight  be  decreed  in  the 
shortest  delay  that  the  law  would  allow;"  the  said  heirs  de- 
claring that  they  believed  it  would  be  for  the  interest  of  all 
parties  concerned,  that  the  said  property  be  sold  on  the  fol- 
lowing terms,  that  is  to  say,  the  personal  property  payable  in 
the  month  pf  March,  1817;  and  the  land  and  slaves,  payable 
one  third  in  March,  1817,  one  third  in  March,  1818,  and 
one  third  in  March,  1819. 

In  making  this  application.  Smith  claimed  one  sharB  as 
^'guardian  of  WHliam  Salsbury,  a  minor  child,  and  heir  of 
the  said  deceased,  in  the  right  of  his  deceased  mother,  Tam- 
sey  Dodd;  and  as  representing  '^the  rights  of  Zilla  Willsoa 
Smith  and  Sally  Argadine*^  Smith,  minor  children,  issue  of 
the  said  Tamsey  Dodd,  deceiaitSd',  and  said  Edwin  Smith." 
^^A  liquidation  and  partition  of  the  succession  of  John  Dodd, 
between  bis  five  heirs,  viz.  William  Dodd,  Elizabeth  Goodr 
win,  the  children  and  heirs  of  the  late  Tamsey  Dodd,  re- 
presented by  their  guardian,  Edwin  Smith, — Sally  Lowe, 
represented  by  Philip  Pipkin  and  Edwin  Smith,  her  assigns, 
and  Letitia  Dodd,  wife  of  Placide  Leblane,"  was  made  on 
the  17lh  of  April,  1817,  when  the  net  proceeds  thereof, 
were  stated  at  16,688  dollars,  and  the  share  of  each  heir, 
less  nine  dollars,  at  $3,328  60  cents.  The  record  then 
stated  the  allotments  of  the  first  instalment,  and  proceeds — 
'^And  the  said  co-partners  do  hereby  transfer,  assign  and  set 
over  the  several  obligations,  credits,  rights  and  actions,  as 
contained  in  the  lots  aforesaid,  to  the  several  persons  by 
whom  they  have  been  drawn  as  above,  or  to  whom  they  have 
been  assigned,  to  balance  their  accounts."  The  said  co-partr 
ners  then  proceeded  to  divide  the  sums  due  on  the  second 
and  third  payments  of  March,  1818,  and  March,  1819;  and 
agreed  that  the  heirs  of  Tamsey  Dodd  and  Sally  Lowe,  re- 
presented by  Philip  Pipkin  and  E.  Smith  for  their  two  sever 
ral  shares,  do  take  the  amount  due  from  Louis  Mairouneau, 
being  eighteea  hundred  and  eighty-one  dollars  and  sixty-two 
pents  and  two  thirds,  at  each  payment,  and  one  hundred  an4 
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McCoiiam  sjxty-ihree  dollars,  ninety-four  cents,  of  what  is  due  by  W» 
Smith.  Dodd  on  the  purchase  of  slaves  at  each  payment;"  and  then 
after  stating  these  allotments  in  figures,  the  record  concludes 
— ^'And  the  copartners  do  hereby  transfer,  assign,  and  set 
over  the  several  obligations,  credits,  rights  and  actions  as 
contained  in  the  lots  aforesaid,  to  the  several  persons  to  whom 
they  have  been  assigned  as  above,  to  balance  their  accounts. 
Thus  done  and  passed  in  my  office  this  2Sth  day  of  April,  in 
the  year  of  our  Lord,  one  thousand  eight  hundred  and  seven- 
teen, causing  the  parties  interested,  herein,  to  sign  in  pre« 
sencd  of  N.  Meriani  and  Antoine  Devillies,  witnesses  here- 
unto  required,^'  and  then  the  paper  was  signed  by  the  parties, 
and  the  witnesses,  and  the  parish  judge. 

Smith  obtained  from  William  Salsbury,  when  he  came  of 
age,  the  following  receipt — '^October  21,  1826.  I  this  daj 
have  settled  with  Edwin  Smith,  for  being  guardian  for  me, 
and  received  of  him  two  thousand  and  fifteen  dollars.''  (sign- 
ed,) '^William  Salsbury,"  and  witnessed  by  Tillman  8. 
Hunt."  Sakbury  died  intestate,  on  the  19th  of  December, 
in  the  same  year. 

On  the  18th  of  August,  1833,  Sarah  A.  Smith  executed 
a  deed,  in  which  reciting  that  she  was  entitled  to  a  distribu- 
tive share  of  John  Dodd's  estate,  as  heir  of  her  mother, 
and  to  a  distributive  share  of  the  estate  of  her  brother, 
William  Salsbury;  that  her  sister  Zilla,  having  been  bom 
out  of  wedlock,  could  not  represent  them;  that  her  husband, 
John  D.  McCollum  had  taken  much  pains  and  trouble,  and 
been  at  much  expense  in  travelling  from  this  state  to  Louisiana 
to  examine  into  and  adjust  said  business;  in  consideration 
of  the  premises,  she  conveyed,  and  assigned,  to  said 
McCollum  a^d  wife  the  one  half  part  or  portion  of  ber  inter- 
est in  both  said  estates,  and  empowered  McCollum  and  her 
sister  to  sue  for  and  recover  the  same  for  their  own  use,  &c. 

After  Sarah  had  executed  this  paper.  Smith  obtained  from 
her  a  receipt,  which  was  witnessed  by  Frederick  Bradford 
and  John  Lowe,  in  the  following  words: — 

'^Received  of  Edwin  Smith,  two  thousand  dollars  in 
money  and  property,  and  other  considerations,  in  full  of  all 
accounts,  dues  and  demands;  and  particularly  in  full  for  bis 
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giardiansbip  of  my  property,  during  my  minority,  being  sat-    McColhim 
isfied  in  full,  and  I  release,  acquit  and  discbarge  bim  for  ever      Smith. 
in  full.     Witness  my  hand  and  seal  this  29th  September, 
1833.'' 

Afterwards,  Sarah  intermarried  with  Joel  S.  Reid,  who 
fay  bis  deed  of  the  15th  of  January,  1835,  confirmed  bis 
wife's  deed  of  the  18th  of  August,  1833,  covenanting  that 
McColIum  might  use  bis  and  his  wife's  name  in  attempting  to 
recover  said  estate,  and  that  he,  for  himself  and  wife,  would 
join  McCoUum  in  any  suit  in  law  or  equity  which  might  be 
brought  for  the  same. 

Accordingly,  on  the  15th  of  April,  1835,  McCollum 
and  bis  wife,  and  Reid  and  wife  joined  in  a  bill  in  the  Chan- 
cery court  at  Franklin  against  Edwin  Smith,  stating  the  facts 
here  recited,  and  praying  that  he  might  be  compelled  to  show 
what  he  had  paid  for  the  receipts  obtained  from  his  wards,  Sals- 
bury,  and  Sarah  A.  Smith;  what  property  or  money  of  said 
Salsbury  came  to  his  hands;  what  amount  of  money  he  had 
received  from  the  estate  of  John  Dodd,  as  guardian  of  Sals- 
bury,  Zilla,  and  Sally;  that  an  account  might  be  taken  of 
these  several  particulars;  and  that  he  might  be  decreed  to  pay 
them  what  should  be  found  due  them  on  the  account. 

On  the  30th  of  April,  1835,  Smith  filed  his  answer,  in 
which  he  insisted  that  by  the  proceedings  in  Louisiana,  be 
did  not  intend  to  relinquish  bis  interest  in  the  property  of 
John  Dodd;  that  the  receipt  from  Salsbury  was  executed 
after  his  majority,  fairly,  freely  and  bonafidey  be  having  suf- 
fered Salsbury  to  take  possession  of  his  property,  advanced 
money  to  him  from  time  to  time;  that  Salsbury  held  a 
note  on  him  for  about  three  hundred  dollars,  which  be  was 
ready  to  pay  to  bis  administrator  when  one  should  be  appoint- 
ed; that  his  daughter  Sarah,  having,  after  executing  the 
deed  to  McCollum,  of  the  18th  of  August,  1833,  informed 
him  thereof,  and  that  she  did  not  wish  him  made  responsible 
IB  any  way,  he  told  her  be  could  make  a  charge  of 
what  money  he  bad  advanced  her  during  her  minority,  and 
for  her  support,  and  she  could  give  him  a  release  if  she 
diou^t  proper;  and  she  thereupon  executed  the  receipt  of 

44 


34«  NASHVILLE. 

McCoUiia  ij^Q  29th  of  September,  1833,  freely  and  voluntarily,  and 
Smitiu  without  any  fraud;  that  he  is  entitled  to  all  the  personal  estate 
of  John  Doddf  including  the  slaves,  the  proceeds  of  which 
he  received  in  Louisiana;  because,  as  his  wife  was  domiciled 
in  Tennessee  at  her  death,  the  succession  to  personal  estate 
would  be  governed  exclusively  by  the  laws  of  Tennessee; 
that  by  the  laws  of  Louisiana,  he  would  be  entitled  to  one 
half  of  the  real  estate  absolutely,  if  those  laws  recoguise,  in 
matters  of  succession,  the  law  of  the  matrimonial  domicile; 
and  that  he  would  be  entitled  to  the  proceeds  of  the  real  es- 
tate during  his  life,  being  accountable  for  the  value  of  the 
■capital,  considered  as  real  estate  at  the  time  of  his  death. 
And  the  answer  concluded  by  stating,  that  the  defendant  had 
taken  letters  of  administration  to  bis  wife,  and  he  produced 
his  letters,  which  were  tested  as  of  the  third  Monday  of  April, 
1835. 

The  complainants,  McCoUum  and  Reid  had  themselves 
Jippointed  administrators  of  W.  Salsbury,  and  filed  an  amend- 
ed and  supplemental  bill,  stating  the  fact.  On  the  3d  of 
November,  1836,  they  filed  another  amendment  to  their  bill, 
•charging  that,  by  the  laws  of  Louisiana,  land  and  slaves  are 
immovables,  and  those  of  Dodd's  estate  did  not  vest  in 
Smith  as  husband  of  Tamsey  Dodd;  that  upon  her  death  they 
vested  in  complainants  and  William  Salsbury,  and  the  pro* 
ceeds  after  the  sale  belonged  to  them;  that  William  Salsbu- 
ry's  interest,  after  his  death  vested  in  complainants,  Sally 
And  Zilla;  that  movables,  by  the  laws  of  Louisiana,  are|  to 
be  applied  to  the  payment  of  the  debts  of  the  deceased,  and 
that  those  of  John  Dodd  were  sufficient  to  pay  his  debts, 
Ac. 

Smith  in  answer  to  this  amendment,  denied  that  the  laws 
of  Louisiana  were  as  complainants  supposed,  and  required 
proof.  He  insisted  that  Mrs.  Smith's  share  of  John  Dodd's 
slaves  would  be  governed  by  the  laws  of  Tennessee,  and 
would  Test  in  him  on  her  death,  and  he  would  be  entided  to 
them  as  her  administrator  and  next  of  kin.  And  be  de- 
clined admitting  any  of  the  matters  of  fact,  or  conclusions  of 
law,  or  inferences  stated  in  the  amendment,  and  required  full 
<and  strict  proof  thereof. 
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At  April  Term,  1837,  by  consent  of  counsel,  bis  Honor  McConuni 
Chancellor  Bramlitt,  referred  it  to  the  clerk  and  master,  Smidi. 
LiUon^  to  report  what  the  law  of  Louisiana  was,  at  the 
death  of  John  Dodd,  upon  the  following  points — 1.  Whe- 
ther slaves  are,  by  that  law,  movable  or  immovable  pro- 
perty? 2.  Does  immovable  property,  which  descends  to  a 
married  woman  from  her  fadier,  upon  her  death  intestate,  be- 
long to  her  heirs  or  children,  or  to  her  husband?  3.  Whe- 
ther the  law  of  Louisiana  makes  any  difference  as  to  descent 
of  immovable  property,  when  the  party  on  whom  it  is  cast 
IS  not  a  citizen,  and  when  he  is  a  citizen  of  the  state  of 
Louisiana? 

On  the  18th  of  October,  the  clerk  and  master  filed  his  re* 
port,  stating  from  the  Digest  of  the  Laws  of  Louisiaoa,'pub- 
lished  in  1808,  the  provisions  which  he  supposed  co  bear 
upon  the  inquiries  referred  to  him,  and  his  conclusion  there* 
from,  as  to  each  inquiry.  And  he  stated  that  those  provisions 
were  in  force  at  the  death  of  John  Dodd,  and  had  remained 
unaltered,  as  appeared  by  the  deposition  of  Alexander  Bar- 
row, Esq.,  which  he  submitted  with  bis  report. 

Testimony  was  taken  by  the  parties  in  reference  to  the  re- 
ceipts executed  to  the  defendant  by  Salsbury,  and  by  bis 
daughter,  the  complainant,  Sarah;  and  upon  some  other  mat- 
ters unimportant  to  the  questions  debated  here,  or  irrelevant 
to  the  issue.  As  to  the  receipts,  the  testimony  did  not  sa- 
tisfy the  chancellor,  that  Smith  had  paid,  the  sums  of  money 
specified  in  them  to  Salsbury,  and  his  daughter.  There  was 
testimony  also,  showing  that  Smith  was  of  suflicient  sub* 
stance  to  support  his  daughter  without  trenching  upon  ber  es- 
tate. 

At  November  Term,  1837,  the  cause  was  heard  by 
Chancellor  Bramlitt,  who  being  of  opinion  that  the  re- 
ceipts formed  no  obstacle  to  the  relief  asked  for  by  the  com- 
plainants; and  that  complainants,  Zilla  and  Sarah,  were  en- 
titled to  their  mother's  share  of  the  lands  and  slaves  of  John 
Dodd,  decreed  an  account  of  the  proceeds  of  them  against 
Smith,  and  that  the  clerk  and  master  should  state  his  accooot 
as  guardian;  that  the  defendant  should  be  charged  with  one 
hrif,  being  Salsbury 's  portion,  of  the  proeeeda  of  said  lands 
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MeConwn  ^qJ  g]aves,  and  with  compound  interest  thereon  from  the  time 
Snitb.  he  received  it,  until  Salsbury's  majority,  and  simple  interest 
afterwards  till  his  death;  that  he  should  be  credited  with  a 
reasonable  yearly  allowance  for  the  support  and  mainte- 
nance of  Salsbury  from  1810  until  bis  death  in  1816;  alse^ 
with  any  sums  of  money  paid  Salsbury  after  his  mqority^ 
^^and  any  small  or  reasonable  sum"  before  that  time^  and 
with  the  value  of  any  property  received  by  Salsbury;  that  the 
defendant  should  be  charged  with  simple  interest  only  on  the 
share  of  Sarah,  and  allowed  nothing  for  her  support,  and 
that  he  should  pay  costs. 

From  this  decree  he  appealed  in  error. 

E.  H.  EwiNO  &  Meigs,  for  the  complainant. 

1.  As  to  movables  J  in  Lousiana,  to  which  Tamsey  Dodd 
Dec.  21,  SS,  24.  was  entitled  by  succession  to  J  her  father,  it  is  admitted,  de- 
fendant's marital  rights  are  according  to  the  laws  of  Tennessee, 
the  place  of  the  matrimonial  domicile.  1.  By  a  principle  of 
international  law;  Story's  Confl.  §  186.  2.  By  the  law  of 
Loubiana  itself;  Code  of  1808,  Book  3,  Tit.  1,  Art.  163, 
p.  186. 

2.  As  to  the  immovables  of  John  Dodd's  succession,  the  ti- 
tle is  regulated  by  the  laws  of  Louisiana.  From  and  after  the 
lOth  of  Dec.  1815,one-fifih  of  them  were  the  property  of  Tam- 
sey Smith.  What  were  her  husband's  rights  to  them  during 
the  marriage;  that  is,  in  this  case,  from  Dec.  10,  1815,  to 
Feb.  28,  1816,  appears  from  the  same  Code,  page  334, 
§111,  Arts.  56  et  seq.,  and  page  186,  Art.  168,  and  page  52, 
Arts.  42  et  seq. 

After  the  death  of  Tamsey  Dodd,  the  father  ceased  to  have 
the  usufruct,  secured  by  law — during  the  marriage — to  the 
parents;  and  then  the  relation  of  guardian  and  ward  com- 
menced between  him  and  his  children.  See  Code,  page  57 
of  Tutorship  by  Nature. 

^^During  the  marriage,"  the  relation  of  parent  and  child 
continued;  by  virtue  of  which,  the  usufruct  of  the  estate  of  the 
children  belonged  to  the  parents,  that  is,  in  the  words  of  the 
Code,  page  52,  Art.  42,  ^'fathers  and  mothers  shall  have  dur- 
ing marriage  the  enjoyment,"  &c.  But  as  soon  as  one  of  the 
parents  dies,  the  relation  of  guardian  and    ward  commences 
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between  the  survivor  and  the  children,  and  the  guardian  h  ac-^   ^  CoUam 
countable  both  for  the  property  and  revenues  of  the  estate.       Smith. 
Code,  page  58,  Art<  5. 

3.  But  in  this  case,  in  point  of  fact,  Edwin  Smith  did  as- 
sume to  act  as  the  natural  guardian  of  his  children,  in  which 
capacity,  he  did  all  the  various  acts  which  are  necessary  by  the 
Code  to  divide  an  inheritance  among  the  co-heirs.  All  of 
which  will  be  seen  in  the  Code  of  1808,  Book  3,  cb.  8, 
page  184. 

Art.  1 65,  shows  by  what  title  the  heirs  are  seised  of  the  in- 
heritance upon  the  death  of  the  ancestor. 

Art.  162,  and  Arts.  171  et  seq.  show  that  after  the  parti- 
tion, the  heirs  are  alienees  and  vendees  mutually.  See  page 
366,  ch.  6,  Arts.  118,  119,  120. 

Arts.  237  et  seq.  show  that  they  are  mutual  warrantors. 

This  partition  was  judicial, — see  Arts.  165  et  seq.,  and  the 
acts  of  the  Parish  judge  in  receiving  the  petition  for  partition; 
ordering  and  conducting  the  sale;  forming  the  mass  of  the  in* 
heritance;  auditing  the  demands  of  creditors;  ascertaining  the 
net  residue;  drawing  the  lots;  adjudicating  the  allotments  in 
severalty,  were  all  judicial  in  their  nature;  all  of  which,  cov- 
atituting  the  entire  partition,  also  constitute  a  judgment  in  rem, 
of  a  court  having  jurisdiction  of  the  persons  claiming,  and  of 
the  subject  matter  chimed.  See  Story's  Conflict  of  Laws, 
c.  15— especially  §  591,  592. 

And  such  a  judgment  is  conclusive  upon  all  the  world  as  to 
all  the  matters  of  right  and  title,  which  it  professes  to  decide. 
Least  of  all  persons  in  the  world,  can  Smith  impeach  this 
judgment,  having  been  himself  a  party  to  it,  and  having  ac- 
quiesced in  it  19  years. 

James  Campbell,  for  the  defendant. 

In  this  case  both  the  parties  claim  the  proceeds  of  certain 
negroes,  &c.,  in  Louisiana,  under  Tamsey  Smith,  the  wife  of 
Edwin  Smith,  and  mother  of  complainants.  Edwin  Smith 
and  wife  were  citizens  of  Tennessee. 

1.  As  the  domicile  of  Mrs.  Smith  was  in  Tennessee,  the 
laws  of  Tennessee  would  govern  in  the  distribution  of  per- 
sonal property,  and  the  lex  loci  m  sitae  as  to  the  realty; 
Story's  Conflict  of  Laws,  §  481, 483. 
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McCoiium  2.  Lands  and  bouses,  and  other  things  which  are  deemed 
Smith,  part  of  the  freehold,  or  which  savour  of  the  reahy  are  real 
estate  or  immovables — all  other  things  which  are  movable  in 
their  nature  are  personal  property.  To  make  a  thing  realty, 
it  must  be  attached  to  some  freehold.  The  distinction  be- 
tween real  and  personal  property  exists  in  the  things — it  is 
the  ideas  in  the  mind  and  not  the  words  employed  that  can 
make  a  thing  real  or  personal  properly^  Story's  Conflict  of 
Laws,  §  447. 

3.  The  principle  laid  down  in  this  section  of  Story's 
Conflict  of  Laws,  that  every  nation  can  impress  upon  proper- 
ty what  character  it  pleases,  only  applies  to  cases  where  the 
sovereignty  is  complete,  not  to  cases  of  a  divided  jurisdiction 
the  owner  being  in  one  State,  and  the  property  in  another. 
But  supposing  that  a  State,  under  the  principle  stated,  could 
make  personal  property  a  part  of  the  land,  or  ^^ annex  it  to  the 
freeholdy^^  the  law  of  Louisiana,  in  this  case,  does  not  do  it. 
It  does  not  annex  negroes  to  any  freehold^hut  merely  says  slaves 
shall  be  immovable  by  operation  of  law,  and  therefore  they 
may  be  mortgaged,  &c.  It  is  the  annexing  a  thing  to  the 
freehold  that  makes  it  realty.  The  negroes  in  this  case  must 
be  regarded  as  movables  or  personalty,  because  they  are  mov- 
ables in  fact  and  are  not  attached  to  the  realty. 

4.  Our  statute  of  distributions  is  positive  in  its  provisions. 
So  are  the  statutes  of  descents  of  Louisiana.  Where  the  owner 
of  property  is  in  one  sovereignty  and  the  property  in  another, 
and  a  conflict  arises^  the  disposition  must  be  settled  upon  a  prin- 
ciple independent  of  both.  That  principle  or  rule  is,  that  the 
law  of  the  domicile  must  govern  as  to  personalty,  and  the  law 
of  the  place  where  the  property  is  situate  must  govern  as  to 
the  realty.  And  so  strong  is  the  principle,  that  if  a  citizen  of 
a  State  acquires  property  under  a  foreign  judgment  or  decree 
contrary  to  the  rule  I  have  mentioned,  he  will  be  held  liable 
to  the  person  who  would  be  entitled  under  the  rule,  and  made 
to  hold  as  a  trustee  for  him;  Story's  Conflict  of  Laws 
§  409;  see  also  §  20.  The  authorities  on  this  subject  are 
collected  in  the  9th  chap,  of  i^tory's  Conflict  of  Laws,  to 
which  the  court  are  refered,  4  J.  C.  R.  487. 

5.  The  laws  of  Louisiana  do  not  contravene  the  principles 
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contended  for,  but  if  they  did  Tennessee  would   not  in  her    McCoiium 
courts  give  effect  to  those  laws  in  opposition  to  her  own,  and  in       Smith. 
opposition  to  the  law  of  nations.    If  Louisiana  can  by  the  mere 
application  of  a  word,  change  the  character  of  the  property, 
5he  is  evading  the  principle.     The  law  then  would  be  no  law 
at  all. 

F.  B.  Fogg,  on  the  same  side. 

Article  163,  page  186  of  the  Dig.  of  La.  relied  upon  by 
Mr.  Meigs,  applies  only  to  the  rights  of  the  husband  during 
marriage,  and  has  no  relation  to  the  rights  of  the  husband  to  his 
wife's  movable  effects  after  her  death.  The  right  of  succes- 
sion is  precisely  the  same  as  to  movables  as  immovablesj  there 
IS  no  distinction  between  them.  Succession  applies  to  '^tbe 
estate,  rights  and  charges  of  the  deceased  which  pass  to  other 
persons  who  replace  them."  Book  3,  Title  1,  Chap,  l. 
Art.  1,  Dig.  144.  The  husband  has  no  right  except  to  the 
partnership  property,  in  any  thing  movable  or  immovable, 
where  the  wife  has  lawful  descendants.:  page  154,  c.  3,  art. 
43. 

See  page  324,  art.  13— ^Proper  or  hereditary  effects  are  all 
such  as  either  husband  or  wife  brings  in  marriage,  or  which 
he  or  she  inherits  or  acquires  during  marriage,  by  will  or  lu- 
crative  contract, 

Dig.  p.  52;  Art.  42,  43;  Fathers  and  mothers  during 
marriage  have  the  enjoyment  of  the  estate  of  their  children  un-* 
til  their  majority.  They  are  usufructuaries,  and  by  Art.  47| 
children  cannot  sue  them.  The  father  is  liable  as  an  usu* 
fnictuary;  how  that  is,  see  p.  110;  dso  114,  Art.  22,  28 
54. 

I  refer  the  court  also  to  the  case  of  Lashley  v.  Hog^  Ro- 
bertson on  Personal  Succession,  p.  234;  12  Law  Library, 
side  paging,  416;  also  Stanley  v.  Btme$j  5  Ecclesiastical 
Rep.  140,  161;  9  Bligh's  Rep.  32,  BrUwhUtley.  VsmieU; 
Id.  89,  fVimender  v.  Wanender;  4  John.  Ch.  Rep.,  HolnM 
V.  Rensem^  461;  2  Id.  Decouche  v.  Savatier. 

When  there  is  a  father  or  mother,  the  courts  of  Louistaoa 
have  no  power  to  appoint  a  curator  or  guardian.  The  fother 
has  the  rights  of  an  usufructuary,  unless  the  donation  made  to 
ithe  child  prohibits  it;  6  La.  Rep.  236. 
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McColIuni 

V. 

Smith. 


Jaouarj  d. 


Green,  J.,  delivered  the  opinion  of  the* court. 

The  complainants  Zilla  and  Sailj,  are  the  children  of  the 
defendant,  bj  his  former  wife  Tamsej.  Tamsey  was  the 
daughter  of  Johu  Dodd  of  Louisiana,  who  died  in  that  State, 
possessed  of  considerable  estate,  about  the  1  st  of  December, 
1815.  Mrs.  Smith  and  her  husband,  the  defendant,  lived  in 
Tennessee,  where  she  died  in  February,  1816,  before  any 
measures  were  taken  to  obtain  her  share  of  her  fathers  estate. 
Her  only  children  surviving  her  were,  the  complainant,  Zilla, 
wife  of  McCollum,  and  Sally,  wife  of  Reid,  and  William 
Salsbury,  a  son  by  a  former  husband.  William  Salsbury 
died  in  November,  1826,  without  lawful  issue;  leaving  his 
sisters,  Zilla  and  Sally,  his  only  heirs  and  distributees. 

The  defendant.  Smith,  obtained  his  wife's  portion  of  her 
father's  estate  in  Louisiana,  and  was  guardian  of  William 
Salsbury,  whose  estate  went  into  his  hands.  This  bill  is 
brought  by  his  daughters  and  their  husbands  for  an  account  of 
each  of  these  funds. 

The  principal  question  in  this  cause  is,  whether  negroes  are 
to  be  regarded  in  Louisiana  as  real  estate,  or  personal?  For 
it  is  not  disputed  on  either  side,  but  that  if  personal,  the  law 
of  Mrs.  Smith's  domicile  will  govern;  and  if  real,  the  law  of 
tbe  place  where  it  was  situated  will  control  the  succession. 
Story's  Confl.  L.  §  481,  483. 

By  the  law  of  Louisiana,  real  estate  and  immovable  things 
are  convertible  terms.  Dig.  1808,  B.  2,  c.  2,  Art.  13.«— 
And  that  law.  Art.  1 9,  contains  the  following  provision,  inr  e- 
lation  to  slaves — '' Slaves  in  this  territory  are  considered  im- 
movable by  the  operation  of  law,  on  account  of  their  value  and 
utility  for  the  cultivation  of  the  lands,  and  therefore  they  maj^ 
be  mortgaged." 

The  chapter  from  which  this  extract  is  made,  treats  only 
of  immovable  things,  enumerating  what  are  such  and  in  what 
sense;  whether  by  their  nature,  or  by  operation,  or  destina- 
tion of  law;  and  commences  with  the  words,  ^'Real  estate  or 
immovable  things  are,"  &c.     Thereby  substituting  the  terms, 

^^immovable  things,"  for  ^^real  estate;"  Story's  Confl.  L. 
§  447,  says,  ^Hhat  in  addition  to  those  things  which  may  be 
deemed  universally  to  partake  of  the  nature  of  immovables,  or. 
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as  tbe  commoiv  law  phrase  i$,  to  savor  of  the  realty,  all  6ther 
things  though  movable  in  their  nature,  which  by  the  local  law 
are  deemed  immovables,  are,  in  like  manner,  governed  by 
the  local  law.  For  every  nation,  having  authority  to  prescribe 
rules  for  the  disposition  and  arrangement  oi  all  property  with- 
in its  own  territory,  may  impress  upon  it  any  character  which 
it  shall  choose;  and  no  other  nation  can  impugn  or  vary  that 
character." 

If  these  principles  be  correct,  they  settle  the  question;  for 
Louisiana  has  said,  by  its  law,  that  slaves  are  immovable,  and 
having  a  right  to  impress  upon  them  any  character  it  may 
choose,  which  Tennessee  has  no  right  to  impugn  or  vary, 
it  follows  that  the  law  of  Louisiana  must  govern  the  succes- 
sion. 

It  is  earnestly  argued,  that  this  language  of  Judge  Story 
must  be  restricted  in  its  meaning,  to  such  things,  movable  in 
their  nature,  as  are  by  law  attached  to  the  land,  and  are  thus 
made  to  savor  of  the  realty.  This  is  plainly  a  misconstruc- 
tion of  the  author;  for  he  says  expressly,  that  in  addition  to 
the  things  that  are  universally  considered  to  savor  of  the  realty, 
^^all  other  things,  though  movable  in  their  nature,  which  by 
the  local  law  are  deemed  immovables,  are  in  like  manner 
governed  by  tbe  local  law."  Thus  plainly  intending  to  assert 
the  power  of  a  nation  to  impress  any  description  of  property, 
with  the  character  of  ^ ^immovable;"  whether  connected  with 
land  or  not. 

But  it  is  insisted,  that  no  State  has  a  right  to  do  this;  and 
thus  give  to  property,  movable  in  its  nature,  a  destination,  dif- 
ferent from  that,  which  by  the  law  of  nations  would  be  given 
to  it,  were  there  no  such  local  law.  I 

If  this  argument  be  well  founded,  the  power,  by  law,  to  at- 
tach movable  property  to  the  freehold,  and  thus  constitute  a 
part  of  it,  would  be  equally  beyond  the  competency  ol  a  State. 
Is  it  not  as  easy  to  declare,  in  an  act  of  assembly,  that  horses 
for  the  plough  shall  constitute  part  of  the  freehold,  and  thus 
make  them  immovable, — as  to  announce  simply,  that  horses 
shall  be  immovable  property?  It  is  certainly  difficult  to  per- 
ceive upon  wh&t  principle,  the  competency  to  enact  the  for- 
mer provision  can  be  maintained,  while  the  power  to  make 
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McCoirom  jjjg  jg^ig,.  jg  denied.  And  yet  the  power  to  altacb,  by  kWf 
Smiihv  things  in  tbeir  nature  movable  to  tbe  freehold,  and  thus  make 
them  immovable,  is  not  denied  in  the  argument;-^and,  indeed^ 
could  not  be,  for  tbe  common  law,  as  well  as  tbe  civil  law, 
recognises  some  things  movable  in  their  nature,  as  part  of  the 
freehold.  This  right  to  impress  upon  movable  things,  the 
character  of  immovables  does  not  depend  upon  their  relation 
to  the  freehold,  but  results  from  the  power  mherent  in  every 
nation,  ^'To  prescribe  rules  for  tbe  disposition  and  arrange- 
ment of  ail  property  within  its  own  territory."  When  this^ 
shall  be  done  the  law  applicable  to  immovables  governs  tbe  dis- 
position which  must  be  made  of  such  property. 

It  is  insisted  that  the  law  of  Louisiana  refered  to  was  not 
made  with  a  view  to  tbe  succession,  but  that,  as  only  immov^ 
ables  are  there  subject  to  mortgage,  slaves  on  account  of  their 
value,  were  impressed  with  the  character  of  immovable  with 
the  view  only  of  making  it  lawful  to  mortgage  them. 

This  is  evidently  a  misconstructbn  of  the  law.  It  is  true, 
that  after  announcing  that  slaves  are  immovable  property,  it  i» 
added  in  the  digest  of  1808,  '^And  therefore  they  may  be 
mortgaged,"  But  this  is  stated  as  a  mere  consequence,  or 
incident,  resulting  from  the  character  with  which  the  property 
had  been  impressed  by  law.  The  chapter  is  not  treating  of 
mortgages,  or  securities,  but  of  the  charaeUr  of  property, 
defining  what  things  are  immovable  in  contra-distinction  to 
movable  things.  To  put  it  beyond  doubt,  that  such  is  the 
true  construction  of  this  article,  it  wilt  be  perceived  by  re- 
iference  to  the  civil  code  of  Louitiana  of  1825,  Book  2,  Tit. 
/  Ch.  ij  Art.  461,  that  the  words,  *^And  therefore  they  may 
J  be  mortgaged,''  are  omitted  ^together.  The  language  of  that 
I  article  is,  ^'Slaves,  though  movable  by  thehr  nature,  are  con- 
/  sidered  as  immovables  by  operation  of  law. 

Thus  we  have  a  legislative  construction  of  the  article  m 
question,  removing  all  doubt. 

These  principles  having  been  established,  let  us  apply  them 
to  tbe  case  under  consideration.  We  have  seen  that  John^ 
Dodd  died  in  Louisiana  in  1815.  His  daughter  Tamsey, 
wife  of  the  defendant  Smith,  him  surviving,  then  resided  in^ 
Tiennessee,  where  she  died  in  1816. 
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In  relation  to  immovable  property,  the  descent  and  heirship  \  ^'cCoiinm 
is  exclasirdy  governed  by  the  law  of  the  country,  within  |  Smith. 
which  it  is  actually  situate.  ^^No  person  can  take  except 
those  who  are  recognised  as  legitimate  heirs  by  the  laws  of 
that  country;  and  they  take  in  the  proportions  and  order  which 
these  laws  prescribe."  "This,"  says  Judge  Story,  "is  the 
indisputable  doctrine  of  the  common  law;"  Confl.  L.  §483. 
By  the  law  of  Louisiana;  Dig.  Cir.  Code.,  B.  3,  Tit.  1, 
Ch.  2,  §  2;  Art.  27,  p.  150;  when  a  man  dies  all  his  legiti- 
mate children  "participate  to  his  succession  by  equal  shares." 

John  Dodd  had  five  children,  of  whom  Mrs.  Smith  was 
one,  so  that  she  became  entitled  to  one-fifth  of  all  her  father's 
estate. 

This  vested  in  her  as  paraphernal  property;  and  as  the 
law  of  Louisiana  governs,  as  to  the  land  and  negroes,  being 
immovables,  that  portion  of  the  estate  was  held  by  her  in- 
dependently of  her  husband,  of  which  she  had  the  adminis-l 
tration  and  enjoyment.  Civil  Code,  La.  334.  This  pro- 
perty remained  undisposed  of,  and  undivided  until  after  the 
death  of  Mrs.  Smith  in  1816.  Upon  her  death  by  the  law 
of  Louisana,  the  succession  to  all  her  property  io  that  State,  ^ 
is  participated  by  her  children.  But  as  that  law  governs  only 
as  to  the  immovable.  Story's  Confl.  §  483,  the  defendant, 
her  husband,  as  administrator  of  her  estate  in  Tennessee,  is 
entitled  to  her  movable  efiects;  and  is  not  bound  to  account 
for  them  to  her  children.     Story's  Confl.  §  481. 

But  it  is  insisted,  that  as  Smith  and  wife  were  married  in 
Tennessee,  that  contract  was  made  in  reference  to  the  law  of 
Tennessee,  and,  therefore,  all  their  matrimonial  rights  are 
to  be  governed  by  that  law.  .  This  question  has  called  forth 
much  ingenious  discussion  on  both  sides.  It  is  unnecessary 
to  add  any  thing  of  oui4,  other  than  to  announce  the  result 
of  our  investigation  of  the  subject.  We  think  that,  however, 
the  domicile  of  the  parties  may  be  changed,  the  law  of  the 
actual  domicile  will  govern  as  to  movable  property  acquired 
after  such  change  of  residence,  and  as  to  all  immovable  pro- 
perty, the  law  of  the  place,  where  it  is  situated.  Story's 
Confl.  L.  §  187. 

Upon  these  principles,  the  complainants  are  entitled  to  an 
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iMcCcUum    account  for  ihe  estate  of  their  mother,  which  may  have  come 
Smith.       into  the  hands  of  the  defendant. 
*  Indeed,  if  ihese  principles  were  less  clear  and  satisfactory, 

than  they  appear  to  be,  the  manner  in  which  the  defendant 
has  treated  the  subject,  recognizing  the  rights  of  his  children « 
in  the  proceedings  in  Louisiana,  acting  as  their  guardian  in 
t)ie  division  of  their  grandfather  Dodd's  estate,  and  receiving 
their  portion  in  that  character,  are  circumstances  which  tend 
strongly  to  support  their  claim  to  the  account  they  seek. 

He  could  not  have  obtained  the  property  in  Louisiana  in 
any  other  chaiacter  than  as  guardian  for  his  wife's  childreq; 
nor  did  he  ever  set  up  any  right  to  it  until  this  bill  was  filed. 
He  told  Mrs.  Woodson,  his  step-daughter,  that  his  daugh- 
ters were  worth  more  than  she  was.  In  requiring  him  to  ac-> 
count  for  this  estate,  therefore,  in  accordance  with  our  views 
of  the  rights  of  the  parties,  he  will  only  do  what  he  has  all 
along  lelt  himself  bound  to  perform. 

But  the  defendant  insists  in  his  answer,  that  he  has  settled 
with  the  parties  entitled  to  this  estate,  and  therefore  he  is  not 
bound  to  account. 

To  support  this  allegation  in  the  answer,  he  has  produced 
a  receipt  from  the  complainant  Sally,  dated  29th  September, 
1833,  wherein  she  acknowledges  the  receipt  from  him,  as 
guardian,  of  two  thousand  dollars  in  money  and  property  in 
full  of  all  demands. 

The  evidence  shows  that  this  receipt  was  obtained  from 
his  daughter  without  consideration;  no  money  having  been 
actually  paid.  That  his  daughter  was  young,  lived  in  his 
bouse,  was  very  much  under  his  control  and  influence,  and 
mo^  probably  did  not  know  what  was  the  character  of  the 
paper  she  signed.  There  is  no  pretence  for  setting  up  this 
receipt  in  opposition  to  the  account  prayed  for. 

The  defendant  also  relies  upon  a  receipt  from  William 
Salsbury,  dated  October  21,  1826,  for  two  thousand  and  fifty 
dollars,  in  which  a  settlement  is  acknowledged  to  have  been 
made  with  Smith  as  guardian,  and  that  sum  received. 

It  is  in5isted,  that  this  receipt  is  valid,  and  ought  to  be 
conclusive  as  to  Salsbury's  share  of  the  estate;  for  that,  al- 
though it  may  appear  from  the  evidence,  that  Salsbury  di4 
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not  receive  this  sum,  still  be  was  of  age,  gave  the  receipt    ^icCoilum 
voluntarily,  and  that  he  had  a  right  to  give  his  estate  to  Smith       *^«nith. 
if  he  chose  to  do  so. 

This  view  of  the  subject  presents']  some  difficulty  in  the 
mind  of  the  court,  and  had  the  defendant  treated  it  in  this 
manner,  we  should  have  hesitated  before  we  would  have  pro- 
nounced it  invalid.  But  the  defendant  in  his  answer,  alleges 
that  he  had  advanced  money  to  Salsbury  from  time  to  time, 
and  had  permitted  him  to  take  possession  of  his  property, 
and  after  he  became  of  age,  settled  with  him  and  took  his 
receipt.  He  thus  puts  his  defence  upon  the  ground,  that  be 
had  actually  paid  Salsbury  his  distributive  share  of  both  his 
fathers  and  mother's  estate. 

But  it  satisfactorily  appears  from  the  evidence,  that  such 
was  not  the  fact.  At  the  time  the  receipt  was  executed,  no' 
money  was  paid,  no  note  was  given,  no  property  was  deliv- 
ered; and  Salsbury  dying  shortly  afterwards,  left  no  visible 
estate,  save  a  horse  or  two,  known  to  any  of  the  witnesses. 
It  is  in  proof  too  that  Salsbury  was  not  an  extravagant  young 
man. 

It  is^impossible,  therefore,  to  believe  that  Smith  actually 
paid  the  money  mentioned  in  this  receipt;  and  as  he  has 
placed  the  question  of  its  validity  upon  an  actual  payment, 
and  not  as  a  gift  from  Salisbury,  we  cannot  regard  it  as  a 
gift,  and  being  satisfied  the  money  was  not  paid,  we  are  of 
opinion  it  presents  no  obstacle  to  the  account  the  complain- 
ants ask,  of  Salsbury 's  estate  in  bis  hands. 

L^t  the  decree  be  affirmed. 
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KoEN  t8.  White's  Heirs. 

ChaNCXRT.  Specific  perfarmoHcs — title  bond  asMigned,  If  a  title  boad  be  awignffd 
by  the  obligee,  and  the  assignee  sue  the  obligor  in  eqaitj  for  a  specific  per- 
formauce,  making  the  obligee  a  party,  the  obligor  cannot  resist  a  decree  on 
the  gpronnd  that  no  consideration  passed  for  the  assignment, — ^the  bill  belnc^ 
taken  for  confessed  as  to  the  obligee. 

Same.  Same — Vendor  and  pwcheiaer — Upge  af  time.  Lapse  of  time  is  a  defence 
against  a  bill  for  a  specific  performance,  where  there  is  something  to  be 
dona  by  the  party  asking  for  it,  constitatin^  a  condition  precedent,  which  he 
has  deferred  tUl,  by  the  efflox  of  time,  a  material  change  of  circumstances  has 
been  produced.  It  is  no  defence  where  two  persons  make  a  joint  purchase  of 
land,  and  a  title  bond  is  taken  to  one  of  them,  who  gives  the  other  his  bond  for 
half  of  the  land  so  soon  as  a  legal  title  should  be  procured ;  for  in  snch  case  tha 
obligee  has  nothing  to  do,  previously  to  his  being  invested  with  a  right  to  per' 
formaoce. 

In  consideration  of  military  services  performed  by  Corne- 
lius Drake,  the  State  of  North  Carolina  issued  to  him  war- 
rant, No.  404,  for  571  acres  of  land,  dated  the  litb  of  Sep- 
tember, 1784.  This  warrant,  by  an  entry  No.  370,  in  the 
office  of  the  Surveyor  of  Military  Lands,  was  immediately 
afterwards  located  ^^on  the  waters  of  Little  Harpeth  river, 
begmning  at  the  south  east  comer  of  Ephraim  Drake  and 
Daniel  Dunham's  pre-emption,  and  running  along  the  south 
side  to  their  south-west  corner;  thence  off  at  right  angles  for 
complementt"  On  the  26th  of  October,  1788,  Drake  sold 
this  warrant  and  location  to  John  White,  the  ancestor  of  the 
defendants,  and  gave  him  a  written  transfer,  and  order  to  the 
Secretary  of  State  of  North  Carolina  for  the  patent;  and  also 
executed  to  him  a  bond,  conditioned  that  if  a  patent  for  said 
land  should  come  out  in  his  name  instead  of  White's,  he,  his 
heirs,  &c.  should  convey  it  by  a  sufficient  deed  of  bargain  and 
sale  to  White,  his  heirs,  &c.,  at  his  or  their  reasonable  request 
after  the  issuance  of  the  patent.  White,  then  of  Camden, 
North  Carolina,  sold  one  half  of  the  tract  to  Joshua  Camp- 
bell of  the  same  place,  and  gave  him  his  title  bond,  dated  the 
26th  of  July  1790,  conditioned  that  when  the  patent  should 
come  out,  and  he  should  procure  a  right  from  Drake,  he. 
White,  or  his  heirs,  should  convey  285  acres  of  said  land — 
respect  being  had  to  the  quality — ^to  Campbell  or  his  heirs,  at 
his  or  their  reasonable  request  after  the  issuance  of  the  patent 
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or  the  execution  of  a  deed  bv  Drake  to  him.    On  the  26th       Koen 

V. 

of  January,  1791,  the  land  was  aurvejed  in  the  name  of  White's  Hein. 
Drake,  beginning  at  a  red  oak  tree,  running  thence  south,  268 
poles,  to  a  large  ash  and  hackberrj;  thence  west,  840  poles, 
to  a  stake;  thence  north,  268  poles,  to  the  south-west  comer 
of  Daniel  Dunham's  pre-emption;  thence  with  Dunham's 
line,  east)  340  poles  to  the  beginning.  At  April  session, 
1794,  of  Davidson  County  Ck)urt,  the  bond  from  White  to 
Campbell  was  proved  by  Frederick  Davis,  one  of  the  sub- 
scribing witnesses,  and  admitted  to  record.  About  the  year 
1790,  both  Campbell  and  White,  who  appeared  to  claim  the 
land  as  partners,  removed  to  Tennessee,  and  White  took 
possession  of  it.  Campbell  returned  to  North  Carolina,  but 
left  in  the  hands  of  Frederick  Davis,  his  agent,  Whhe's  bond 
for  one  half  of  the  land.  Davis  called  on  White  for  a  divi- 
sion, and  be  was  willing  to  make  it,  but  not  in  portions  of  eqaal 
value  as  Davis  thought,  and  he  declined  it.  Campbell  died, 
and  then  Davis  surrendered  the  bond  to  his  representative, 
who  afterwards  made  an  attempt,  through  the  agency  of 
Levin  Edney,  to  have  a  division,  which  attempt  also  failed 
for  the  same  reason  as  the  former. 

On  the  20th  of  May,  1808,  the  Sute  of  Tennessee  issued 
a  patent  for  the  land  in  the  name  of  Cornelius  Drake.  In  the 
same,  or  the  next  year^  Daniel  Koen,  complainant's  father, 
went  to  North  Carolina,  and  purchased  from  Campbell's  heirs, 
their  interest  in  the  land,  which  interest  was  transferred  to 
him  by  some  instnmient  of  writing,  probably  an  assignment  of 
the  bond.  He  was  in  low  circumstances)  and  having  failed 
to  procure  a  division  of  the  tract,  he  went  to  the  south  on 
business  about  two  years  afterwards,  and  on  his  return  in  1812, 
died  intestate,  leaving  the  complainant,  Hardy  Koen,  bis 
only  child  and  heir  at  law — an  infant.  White's  original  bond 
to  Campbell,  if  it  had* ever  been  in  Koen's  possession,  seems 
to  have  been  lost. 

After  the  patent  had  been  issued  to  Drake,  White  6]ed  a 
bill  in  chancery  against  his  heirs  and  representatives,  for  a  spe- 
cific execution  of  the  contract  for  the  sale  of  the  land  to  him; 
and  on  the  15th  of  February,  1817,  in  the  Supreme  Court  of 
Tennessee,  he  had  a  decree  divesting  the  title  out  of  them,  and 
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Koeo       testing  it  iu  himself.     The  contingency  had  now  happened! 
While'*  Heirf.  upon  whicb  he  was  to  make  Campbell  a  deed  for  one  half  of 
the  tract.     About  the  month  of  May,  1825,  White  died,  and 
in  October  following,  the  complainant  came  of  age. 

On  the  7th  of  March,  1827,  he  filed  his  bill  in  the  chancery 
court  at  Franklin,  against  White's  heirs,  praying  for  a  specific 
performance  of  the  contract  between  him  and  Campbell.  He 
stated  the  loss  of  the  original  bond,  but  exhibited  a  copy  of  it 
obtained  from  the  records  of  the  County  Court  of  Davidson. 

The  heirs  of  White  answered,  suggesting  that  the  purchase 
from  Campbell's  heirs  by  Daniel  Koen  Was  invalid  on  account 
o'f  the  infancy  of  some,  at  least  of  those  heirs;  also,  that  the 
bond  had  not  been  lost,  but  White,  in  his  life  time,  had  taken 
it  up  from  one  McDaniel,  who  had  purchased  it  from  Koen, 
by  paying  him  a  grey  mfare  and  foal;  but  relying  principally 
upon  the  statute  of  limitations,  the  lapse  of  time,  and  the  length 
of  White's  pdssession,  more  than  30  years,  before  the  insti- 
tution of  the  suit.  On  the  5th  of  April  1833,  an  amended 
bill  was  filed  against  the  heirs  of  Campbell,  as  to  whom  it  was 
taken  for  confessed  at  October  Term,  1836.  Testimony 
was  taken,  particularly  to  establish  the  allegation,  that  White 
bad,  before  his  death,  taken  up  the  bond.  Among  his  papers 
one  much  mutilated  had  been  found,  purporting  to  be  a  con- 
tract betweeq  him  and  Campbell  about  land,  made  while  they 
were  yet  residing  in  Camden;  but  the  date  of  it  had  been 
torn  off,  and  what  remained  of  it  seemed  to  relate  to  a  differ* 
rent  tract.  There  was  endorsed  on  it,  under  date  of  May 
14th,  1 8 16,  a  receipt,  it  seemed,  of  a  brown  mare  and  foal  'Mn 
part  of  the  within,"  &c.  But  it  is  unnecessary  to  repeat  the 
evidence  upon  (his  point,  as  it  was  thought  unsatisfactory  by 
the  court;  and  the  foregoing  narrative  contains  the  substance 
of  the  pleadings  and  proofs. 

The  cause  was  heard  at  May  Term,  1838,  before  his 
Honor  Chancellor  Bramlitt,  who,  being  of  opinion  that  the 
complainant  was  entitled  in  equity  to  an  undivided  half  of  the 
land  according  to  quantity  and  quality  in  its  unimproved  state; 
and  to  a  reasonable  rent  for  said  one  half  from  the  filing  of  the 
bill,  and  interest  thereon,  accordingly  appointed  five  commis- 
sioners, and  in  case  they  or  any  of  them  failed  to  act,  the 
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Clerk  and  Master  to  appoint  others  in  their  stead,  any  three  olf       ^^" 
tirhom  were  to  lay  off  and  set  apart  to  (he  complainant  one^i^ite**  Hein. 
hair  of  the  tract,  according  to  quality  and  quantity,  estimating  , 
the  whole  according  to  its  value  in  an  unimproved  state,  and 
assigning  to  the  heirs  of  White,  the  cleared  and  improved 
land,  valuing  it  as  unimproved.     And  the  Clerk  and  Master  was 
directed  to  take  an  account  of  the  redt  of  the  tract  from  the 
filing  of  the  bill,  charging  White's  heirs  with  reasonable  rent 
ind  interest  thereon.     The  complainant  was  ordered  to  pay 
the  costs  of  the  suit. 

From  this  decree  the  defendants,  White's  heirs,  appealed 
in  error. 

Cook  and  F.  B.  Fogg  for  complainant. 

R.  C.  FbsTER,  Jr.  and  Meigs  for  defendants;  JanoRr3r4.5. 

Greene,  J.  delivered  the  opinion  of  the  court. 
'  John  While  executed  a  bond  to  Joshua  Campbell,  dated  •'*~"J^*®- 
26th  July,  1790,  to  convey  him  the  one  half,  according  to 
(Quality  and  quantity,  of  a  571  acre  tract  of  land  on  Harpeth 
river,  being  the  service  right  of  Cornelius  Drake,  so  soon  as 
a  grant  could  be  obtained  for  the  same,  and  so  soon  as  said 
White  could  procure  a  title  thereto.  Campbell  died,  and 
Daniel  Koen  obtained  from  his  heirs  an  assignment  of  the 
bond  on  White.  White  obtained  a  title  to  the  land  from 
Drake,  by  a  decree  of  the  Supreme  Court  in  1817.  Before 
this  time  Daniel  Koen  died,  leaving  the  complainant  his  heir 
at  law. 

The  complainant  became  of  the  age  of  21  years  in  1895, 
and  this  bill  was  filed  the  7th  of  March,  1827,  for  a  specific 
performance  of  the  contract. 

The  defendants  resist  the  decree  sought  by  the  bill  upon 
several  grounds. 

It  is  objected,  that  there  is  no  evidence  that  ^ny  consider- 
ation was  given  to  Campbell's  heirs,  by  Daniel  Koen,  with- 
out proof  of  which  he  cannot  move  the  conscience  of  thitf 
court  in  his  favor.  Ii  is  true  there  is  no  direct  proof  of  a 
consideration;  but  Campbell's  heirs  are  made  defendants  to 
the  bill,  and  having  failed  to  answer,  it  was  taken  pro  confesso 

against  them.     It  is,  therefore,  to  be  treated  as  though  they 
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Koen       |,ai]  answered,  and  admitted  the  receipt  of  a  consideration; 
White's  Heirs,  for  the  bill  charges  that  Koen  paid  them  i  valuable  consider^ 
ation  for  the  land. 

The  payment  of  a  consideration  having  been  established, 
as  between  Campbell's  heirs,  and  the  complainant,  the  other 
defendants  have  no  right  to  resist  a  decree  on  that  ground. 

It  is  objected,  that  this  bill  is  not  brought  in  tinse;  and  thai 
the  infancy  of  the  complainant  is  no  excuse;  the  circumstan- 
ces of  the  parties  and  the  value  of  the  property  having  greatly 
changed. 

It  is  true  a  great  number  of  years  have  elapsed  since  this 
bond  was  given,  but  the  ancestors  of  the  defendant  was  not 
liable  to  be  called  on  for  the  title,  until  he  procured  one  from 
Brake.  This  he  did  not  obtain,  until  in  1817,  when  it  wa& 
decreed  him  by  this  court.  At  that  time  the  father  of  the 
complainant  was  dead,  and  he  was  an  infant,  not  having  arriv- 
ed at  full  age  until  1835,  about  18  months  before  the  bill  was 
brought. 

The  case  of  Smith's  Heirs  vs.  Christmas^  7  Yerg.  565,  and 
similar  cases  relied  on  by  the  counsel  for  the  defendants,  are 
very  different  from  this.  They  are  cases  where  time  is  of  the 
essence  of  the  contract;  where  something  must  be  done  by 
th0  party  seeking  a  performance,  precedent  to  his  right  to  de^ 
mand  it.  In  such  case,  a  complainant  must  show  himself  ta 
have  been  ^^ready,  willing  and  eager,"  to  comply  on  his  part. 

But  the  case  is  wholly  different,  where,  as  here,  two  men 
are  tenants  in  common  of  a  tract  of  land,  to  which  they  have 
an  equitable  title,  and  one  of  them  gives  Us  bond  to  convey 
to  his  co-tenant  the  other  half,  so  soon  as  he  shall  get  the  legal 
title.  The  party  seeking  the  enforcement  of  the  contract  had  no 
precedent  condition  to  perform,  the  non-performance  of  which 
would  embarrass  and  involve  the  other  in  difficulties  and  loss. 
The  circumstances  of  the  parties,  therefore,  can  not  be  said 
to  have  changed  so  as  to  render  it  inequitable  for  the  court  to 
decree  a  performance. 

It  is  insisted  that  the  original  title  bond,  of  which  a  copy  is 
exhibited  in  the  bill,  was  in  the  hands  of  one  McDaniel,  from^ 
whom  the  ancestor  of  the  defendants  purchased  it,  by  the  pay- 
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ment  ofa  grey  mare  and  a  foal,  a  watch  and  some  money;  and       ^^^^ 
that  said  original  bond  was  not  lost  as  is  alleged  in  the  bill.      White's  Hein. 

It  is  unnecessary  to  refer  particularly  to  the  evidence  upon 
this  point;  it  is  contradictory,  confused  and  inconclusive. 

The  bond  upon  which  this  credit  is  said  to  have  been,  is 
not  sufficiently  identified  by  the  witness   who  speaks  most  ^ 
certainly  about  it,  to  satisfy  the  couit  that  it  was  the  one  for 
the  land  in  question;  and  this  evidence  is  much  weakened  by 
opposing  facts  and  circumstances. 

Besides,  it  is  not  even  contended  that  the  bond  was  assign- 
ed to  McDaniel,  or  that  he  had  any  right  to  the  land. 

If,  therefore.  White  obtained  possession  of  it  from  him,  for 
a  consideration  paid;  tlie  complainant's  equity  to  the  land 
would  not  be  extinguished  thereby. 

We  therefore  think  the  complainant  is  entided  to  the  relief 
tie  seeks. 

Let  the  decree  be  affirmed. 
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EWING   V8.    CanTRELL. 

Chancery,  An^Uuirf  juri*dictio*—Jraudulent  eonveifttnee.  The  jarisdiction  oT 
chancery,  under  Ihe  ilatute  against  fraudulent  conveyances — 1801,  c  25,  {  2 
— being  ancllliary — namely — ^to  remove  impediments  to  executions  at  law,  will 
be  exercised  only,  where  the  impediment  to  be  removed,  affects  things  which 
might  be  reached  by  execution,  but  for  the  impediment:  never,  in  any  case, 
where  the  property  sought  to  be  made  liable,  in  equity,  could  not  be  reached 
at  law,  even  though  no  obstruction  existed. 

DSBTOli  AND  Creditor.  Statute  qf  fraud*  avoids  gifts  €f  lands ^  S^.  but  m£ 
wun^jff  stocky  chases  iu  action,  S,'f.  The  statute  of  frauds  avoids  every  gift, 
&c„  of  lands,  tenements,  hereditaments,  goods  or  chattels,  or  of  any  rent,, 
common  or  profit  out  of  the  same,  made  of  fraud,  &c.;  and,  by  construc- 
tion, it  embraces  voluntary  gifts,  made  by  euibarra-ised  men,  though  without 
intentional  fraud,  of  lands,  &c.;  but  not  a  gift  of  money,  stock,  cboses  in  ac- 
tion, &c.,  so  made;  nor  docs  the  donee,  by  force  of  such  gift  and  the  statute 
become  debtor  to  the  donor's  creditor. 

Same.  Ckanesry.  An  ciliary  Jurisdiction  extended  to  money^  stock,  SfC.by  act  of 
1832.  There  was  no  jurisdiction  in  chancery  to  subject  a  debtor's  money, 
stock*,  choses  in  action,  &c.,  to  the  satisfaction  of  judgments  ai^ainst  him, 
whether  in  his  own  hands,  or  in  those  of  his  voluntary  donee,  till  the  act  of 
1832,  c  11,  which  was  produced  by  the  doctrine  held  in  the  case  of  £rtn»TS. 
OUham,  6  Yer.  185. 

William  Weodle,  od  the  22d  of  July,  1833,  by  inden-^ 
ture  conveyed,  seven  acres  and  sixty-five  square  poles  6( 
land  in  the  vicinity  of.Nashville,  to  George  M.  D.  CantreU, 
for  a  nominal  consideration  paid  by  Cantrell,  and  for  Iove> 
and  affection  to  Mrs.  Juliet  A.  D.  Cantrell,  his  sister,  and 
the  mother  of  G.  M.  D.  Cantrell,  in  trust  for  the  separate 
and  exclusive  use  of  Mrs.  Cantrell  during  her  natural  life  and 
no  longer.  And  it  was  made  the  duty  of  the  trustee  to  per- 
mit Mrs.  Cantrell,  during  her  life,  to  have,  receive,  and  en- 
joy the  use,  occupation  and  possession  of  the  premises,  free 
from  all  claims,  rights  and  demands  of  her  husband,  Stephen 
Cantrell,  who  was  bankrupt:  and  upon  her  death,  the  prem- 
ises were  to  revert  to,  and  be  revested  in  the  grantor,  &c., 
in  as  full  and  ample  a  manner  as  if  the  conveyance  had  never 
been  made  and  executed  ^ 

Mrs.  Cantrell  had  separate  property,  consisting  of  cash 
and  bank  stock,  amounting  to  about  2500  dollars.  Her  soa 
and  trustee,  during  the  year  1833,  with  her  knowledge  and 
consent,  but  ^'of  his  own  accord,"  made  improvements  on 
the  parcel  of  land  above  mentioned,  consisting  of  a  comfort- 
able  brick  dwelling  house,  kitchen,  smoke-house,    offices^ 
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&c.  which  were  designed  for  his  mother's  use.  The  cost  of  ^-^vmg 
these  improvements  was  $4,756  97  cents.  Of  (his  sum  Cantrell. 
$2,644  34  cts.  was  paid  by  means  of -Mrs.  Canirell's  separate 
property,  together  with  $148  21  cents,  advanced  by  Stephen 
Cantrell,  her  husband,  leaving  a  balance  of  $2,112  63  cents, 
which  was  paid  by  the  trustee  out  of  his  own  funds,  and  was 
intended  by  him  as  a  present  to  his  mother. 

He  was  then  engaged  in  business  in  Nashville,  as  a  part- 
ner in  the  firm  of  Cantrell  and  Allen.,  and  he  charged  said 
sum  of  $2, 1 1 2  53  cents  to  his  private  account  on  the  books 
of  the  firm.  That  house  was  then  insolvent,  though  the  fact,  it 
seems,  was  unknown  not  only  to  Mrs.  Cantrell,  but  even  to 
her  son  himself,  who  believed  it  was  worth  15000  or  25000 
dollars  over  and  above  all  demands  against  it.  On  the  lOtli 
of  July,  1834,  however,  Cantrell  and  Allen  made  a  deed  of 
trust  to  Edwin  H.  Ewing,  in  favor  of  their  creditors,  who 
were  divided  into  four  classes,  which  were  to  be  paid  sue-* 
cessively  out  of  the  fund  provided  in  the  deed,  and  that  fund 
was  described  in  part  as  consisting  of  '^all  their  book  ac- 
counts, a  list  of  which  will  be  made  out  and  handed  to  said 
trustee,  the  books  being  now  here  assigned  and  delivered 
over  to  said  trustee;  all  constable  and  lawyer's  receipts,-— 
9nd  all  other  choses  in  action  of  what  description  soever  they 
may  6e,"  &c.  This  deed  was  duly  registered  in  Davidson 
county,  on  the  19th  of  July,  1834. 

At  September  Term,  1834,  of  the  circuit  court  of  the 
United  States  for  the  district  of  West  Tennessee,  Warner 
&  Bayard,  of  Philadelphia,  obtained  a  judgment  by  confes- 
sion against  Cantrell  and  Allen  for  1250  dollars  debt,  besides 
costs,  upon  which  they  sued  out  an  execution,  which  was 
returned  on  the  19th  of  September,  1834,  ^'no  property  to 
be  found."  And  on  the  same  day  they  filed  their  bill  on  the 
equity  side  of  the  circuit  court  of  Davidson,  against  William 
Wendle,  George  M.  D.  Cantrell,  Stephen  Cantrell  and  Ju- 
liet A.  D.  Cantrell,  to  ^subject  the  aforesaid  parcel  of  land 
and  the  improvements  made  upon  it  by  G.  i\'.  D.  Cantrell 
to  the  satisfaction  of  their  judgment, — charging  that  the  whole 
of  said  improvements  had  been  made  with  the  funds  of  Can- 
trell and  Allen,  and  that  G.  M.  D.  Cantrell  had  purchased 
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£wins  the  land  from  Wendle,  and  that  it  had  not  been  given  by  him 
Cantreii.     to  his  sister,  Mrs.  Cantrell. 

Cbapron  and  Nidiett  also  recovered  a  judgment  against 
Cantrell  and  Allen  at  the  same  term  of  the  federal  court, 
and  also  filed  a  bill,  in  that  court  for  the  same  purpose  as 
chat  of  Warner  and  Bajard. 

In  this  state  of  things,  E.  H.  Ewing,  the  trustee  in  the 
above  recited  deed,  on  the  10th  of  December,  1834,  filed 
his  bill  in  the  chancery  court  at  Franklin,  in  behalf  of  the 
creditors  of  Cantrell  and  Allen  provided  for  in  that  deed, 
against  6.  M.  D.  Cantrell,  William  Allen,  WiUiam  Wendle, 
Juliet  A.  D.  Cantrell,  Stephen  Cantrell,  Warner  &  Bayard, 
md  Chapron  &  Nidiett,  which  he  amended  at  October  Term, 
1836.  The  bill  and  amended  bill  charged,  that  Stephen 
Cantrell  had  reared  his  family  as  a  man  of  wealth,  but  at  the 
date  of  the  conveyance  by  Wendle  to  G.  M.  D.  Cantrell  of 
the  land  in  question,  was  entirely  bankrupt;  that  the  firm  of 
Cantrell  and  Allen  being  in  failing  circumstances,  the  device 
was  conceived  and  set  on  foot  by  the  Cantrells  to  vest  such 
an  amount  of  money  in  real  estate  and  buildings  as  would  en- 
able them  to  live  according  to  their  past  habits  of  life,  and 
yet  so  to  secure  the  property  as  to  place  it  entirely  beyond 
the  reach  of  the  creditors  as  well  of  Stephen  Cantrell  as  of 
his  son,  G.  M.  D.  Cantrell;  that  in  execution  of  this  pur- 
pose,  they  procured  Wendle  to  make  the  conveyance  above 
mentioned;  and  G.  M.  D.  Cantrell  invested  his  funds  in  the 
improvements  upon  it,  with  a  secret  understanding  that  Mrs. 
Cantrell  would  reimburse  him  out  of  her  separate  property, 
&c«  &c.  The  bill  prayed  for  a  discovery;  that  the  land  and 
improvements  in  question  might  be  made  liable  to  the  debts 
mentioned  in  the  deed  of  trust  to  the  complainant;  in  favor  of 
whom,  it  further  prayed  that  a  priority  of  satisfaction  might 
be  declared  over  Warner  &  Bayard  and  Chapron  &  Nidiett . 

These  several  bills  were  answered;  and  the  device  and 
combination  supposed  in  them  wer^^enied  by  the  Cantrells; 
and  they  averred  as  also  did  Wendle,  that  the  land  had  been 
conveyed  to  Mrs.  Cantrell  for  the  purposes  and  upon  the 
consideration  expressed  in  the  deed  itself;  that  the  improve- 
ments had  been  made  by  G.  M.  D.  Cantrell,  with  the  know- 
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]edge  and  consent,  indeed,  of  his  mother,  but  in  total  igno-      £<rii>s 
raDce,  both  on  bis  and  ber  part,  of  tbe  embarrassed  and      Cantreii. 
bankrupt  circumstances  of  bis  bouse,  and  with  no  design  of 
defrauding  its  creditors;  that  these  improvements  were  paid 
for  as  is  above  stated,  partly  with  her  separate  property  and 
partly  with  tbe  funds  of  G.  M.  D.  Cantrell. 

Tbe  cause  was  brought  to  bearing  on  the  30tb  of  April, 
1838,  before  his  Honor,  Chancellor  Bramlitt,  upon  the 
pleadings  and  proof,  which  latter  simply  established  the  debts 
claimed  by  the  several  parties  interested,  against  Cantrell  and 
Allen.  His  Honor  was  of  opinion  that  tbe  investment  of  tbe 
funds  of  Cantrell  and  Allen  in  the  improvements  above  spe- 
cified was  without  consideration,  voluntary  and  void  as  to 
their  creditors,  and  that  the  trustee,  E.  H.  Ewing,  was  en- 
titled to  a  priority  over  Warner  &  Bayard  and  Chapron  & 
Nidlett.  Whereupon  he  ordered  tbe  clerk  and  master  to 
take  an  account  of  all  tbe  expenditures  upon  said  lot,  of  tbe 
funds  and  effects  of  Cantrell  and  Allen,  or  either  of  them, 
charging  interest  tbeieon  to  tbe  time  of  filing  his  report;  that 
he  also  ascertain  the  unimproved  value  of  the  reversionary 
interest  o(  Wendle  in  tbe  lot,  and  report  instanter. 

The  clerk  and  master  reported  that  tbe  sums  advanced  by 
Cantrell  and  Allen  for  the  improvements,  and  interest  to  the 
first  of  May,  1838,  amounted  to  $2,661  78  cents;  and  that 
the  reversionary  interest  of  Wendle  was  worth  200  dollars, 
estimating  the  land  as  unimproved.  An  exception  to  the  ac- 
count was  filed  by  Wendle  as  to  the  value  of  bis  interest. 
But  his  Honor  confirmed  the  report,  and  decreed  that  unless 
$2,661  78  cents  were  paid  on  behalf  of  Mrs.  Cantrell,  into 
the  office  of  the  clerk  and  master,  in  three  months,  be  should 
sell  the  land  and  improvements  at  auction,  for  cash,  and  pay 
the  complainant  the  $2,661  78  cents,  and  interest  thereon, 
to  tbe  date  of  the  sale;  and  reserve  tbe  residue  for  Mrs. 
Cantrell  and  Wendle  till  further  order. 

The  defendants  all  joinfB  in  an  appeal  in  error. 

Cook  and  Ewing,  for  tbe  trust  creditors,  insisted  that  it    January  f< 
was  scarcely  credible  that,  during  the  progress  of  these  im* 
provements,  none  of  the  parties  should  have  suspected  the 
embarrassments  of  a  bouse,  which  so  soon  afterwards  proved 
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*^|°^      to  be  utterly  insolveat.     But  supposing  the  investment  of  0. 
CaDtreii.     ^^  £)_  Cantrell's  funds   in  his  mother's  lands  to  have  beed 
made  without  her  request,  and   in  the  absence  of  a  contract 
to  that  effect,  and   in  ignorance  of  his  pecuniary  condition, 
still   the   actual  investment  had  been   made,  and  the  effect 
of  it  was  the  same  upon  his  creditors,  be  the  motives  of  the 
parties  to  it  what  they  might.     His  money  and   effects,  to 
which,  as  it  has  happened,  his  creditors  have  an  undoubted 
equitable  title,  have  been  clearly  traced,  and  now  exist  in  the 
.  shape  of  houses,  &c.   upon   his  mother's   land.     Can   that 
equitable  title  be  defeated  by  the  simple  change  of  form  which 
has  been  impressed,  no  odds  with  what   motives,  upon  this 
mobey  and  these  effects?    If  it  can,  it  must  be  because  some 
other  person  has  acquired  an  equity  in  them  superior  to  that 
of  the  creditors.     But  so  far  from   Mrs.  Cantrell  or  Wendle 
having  an  equity  to  claim  this  money,  they  have  not  even  a 
formal  legal  title.     For  Mrs.  Cantrell  is  clearly  a  debtor  to 
her  son  for  the  amount  invested  by  him  in  the  improvements, 
since  she  acknowledges,  that  she  knew  he  was  making  the 
investment.     This  being  the  fact,  the  action  for  money  had 
and   received,  paid,  laid   out  and  'expended  will  lie  at  his 
suit  against  her.     Consequently,  the  demand  is  a  chose  inac- 
tion of  G.  M.  D.  Cantrell,  and  comes  within  the  very  words 
of  the  deed  to  Ewing.     How  then  are  the  creditors  to  be  de- 
feated.'^    No  possible  reason  can   be  assigned,  but  this,  that, 
under  a  set  of  circumstances,  which  may  indeed  be  supposed, 
but  which  this  court  will  not  run  after,  it  may  uot  be  possible 
to  make  such  dispositions  as  would  comport  with  the  nicest 
equity,  to  meet  the  just  claims  of  all  concerned. 

Wendle  has  an  interest  in  the  land,  depending  on  the  life 
of  his  sister;  she  also  has  an  interest  in  the  land  itself,  and  in 
the  improvements,  to  the  extent  of  her  separate  estate;  and 
G.  M.  D.  Cantrell,  or  his  assignee,  the  present  complain- 
ant, has  an  interest  to  the  amount  of  his  money  or  effects 
invested  in  the  improvements.  This  latter  interest  cannot 
be  made  effectual  but  by  a  sale,  unless  Mrs.  Cantrell  or 
Wendle  will  refund  the  money.  Where  is  the  injustice  or  in- 
equity of  requiring  them  to  do  this?  Will  they  not  enjoy  it, 
and  have  the  exclusive  advantage  of  it?     And  if  they  refuse, 
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or  are  ereo  unable  to  raise  the  roonej,  what  possible  harm      ^^"^ 
could  tbey  sustain,  by  bringing  the  property  and  improve-     Caotreii. 
ments  to  sale?    Tbey  would,  in  that  event,  be  paid  out  of 
the  proceeds  in  proportion  to  their  respective  interests.  Wen- 
die  would  be  paid  the  value  of  his  reversion;  Mrs.  Oantrell 
would  be  placed  in  ttatu  qno;  that  is,  she  would  be  paid  the   ^ 
value  of  her  life  interest  in  the  land  itself,  and  be  reimbursed 
her  separate  estate;  and  the  complainants  e^me  in  for  the 
I'esidue.     It  may  be  said)  it  is  inequitable  lo  force  a  sale. 
Be  it  so.     But  is  that  at  all  comparable  to  the  injustice  of 
denying  the  creditors  relief?    Human  affairs  are  but  a  system 
of  compensations  and  balances  at  best.    It  is  the  system  of 
providence;  and  we  ought  neither  to  pretend  to  greater  wis- 
dom in  our  feeble  dispensations  of  justice,  nor  yet  tremble 
to  follow  its  lead,  where  its  method  is  so  clearly  indicated.* 

Washikgtoh  k,  F.  B.  Fogg,  for  the  judgment  creditors^ 
argued  that  Ewing,  the  trustee,  and  the  judgment  creditors 
imite  upon  the  same  grounds,  in  resisting  the  defence  set  tfp  by 
Mrs.  Cantrell;  and  in  maintaining,  that  her  property  is  liable 
to  the  creditors  of  Cantrell  &  Allen,  so  far  as  its  value  was 
increased  by  means  of  the  appropriation  of  their  Ajnds  to  that 
object. 

But,  as  to  the  application  of  the  proceeds  of  said  property, 
when  subjected,  the  trustee,  and  the  judgment  creditors  are  at 
variance  with  each  other.  The  trustee  contends,  that  said 
proceeds  are  embraced  by  the  assignment  which  he  holds. 
The  creditors  controvert  that  position,  and  insist,  that 
said  proceeds  were  not  in  the  contemplation  of  the  assignors, 
when  they  executed  their  assignment,  and  that,  in  fact,  tbey 
did  not  pass  thereby. 

1 .  The  firm  of  Cantrell  &  Allen,  being  very  much  indebted 
and  embarrassed  at  the  time  when  Cantrell  made  a  voluntary 
investment  of  his  funds  for  the  benefit  of  his  mother,  such  in- 
vestmeni  will  be  considered  fraudulent  and  void,  as  againsf 
their  creditors;  Reade  v.  Livingsion^  3  Johns.  Ch.  Hep.  492, 
50.5;  Battersbee  v.  Farringlofiy  1  gwanston,  1(3;  Beaumont 
V.  Thorpey  1  Ves.  Sen.  27. 

2.  The  situation  of  the   fund    advanced  by   Cantrell,  the 

debtor,  as  a  donation  to  his  mother,  does  not  permit  its  being 

47 
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Ewing  reached  in  equity,  by  his  trust  creditors;  4  Johus.  Ch. 
Cantreii.  Rep.  452,  Bayo/td  v.  Hoffman\  Tayler  v.  JoneSy  2  Atkyns^ 
600;  4  Ves.  735.  Mrs.  Cantreii  will  not  be, injured  by  the 
complainants,  as  that  which  was  her  own,  or  the  full  value  of 
it,  is  not  interfered  with.  She  knew  of  the  expenditures 
made  by  her  son,  and  did  not  forbid  them. 

3.  The  judgment  creditors,  by  the  exhibition  of  their  bill, 
acquired  a  lien  upon  this  fund,  in  preference  to  all  creditors  of 
Cantreii  &  Allen;  if  the  fund  was  not  included  in  the  assign- 
ment to  the  trustee;  Spader  v.  Davis.  5  Johns.  Ch.  Rep. 
280;  McDermutt  v.  Strongy  4  Johns.  Ch«  Rep,  687.  The 
bill  of  the  trustee  is  founded  exclusively  upon  the  deed  of 
assignment.  The  objebt  of  the  bill  is,  to  carry  that  assign- 
ment into  effect;  and  not  to  assert  the  rights,  generally,  of  the 
creditors  of  Cantreii  &  Allen,  as  against  the  fund  in  question, 
upon  the  ground  of  its  having  been  fraudulently  diverted  from 
their  use.  The  question,  therefore,  under  the  bill  of  the 
trustee,  and  as  between  him  and  judgment  creditors,  is,  as  to 
whether  the  deed  of  assignment  embraces  the  fund  in  con- 
troversy. 

The  deed  of  assignment  does  not  embrace  the  fund  in  con- 
troversy. Nothing  could  pass  by  the  deed  of  assignment,  but 
what  belonged  to  the  assignors.  The  donation  by  Cantreii  to 
his  mother,  fully  divested  him  of  all  right  to  the  subject  matter 
'Of  that  donation,  or  to  its  proceeds.  If  the  gift  was  not  in 
-firaud  of  his  creditors,  it  was  good  as  against  him.  If  it  was 
in  fraud  of  his  creditors,  it  was  equally  good  between  him  and 
his  mother.  So  that,  in  either  case,  when  he  executed  the 
^eed  of  assignment,  he  had  no  right  to,  or  control  over,  the 
fund  in  question. 

If  Cantreii  was  guilty  of  a  fraud,  in  making  the  donation,  the 

•vright  to  the  fund  which  was  the  subject  matter  of  the  donation, 

•  resulted  to  his  creditors,  in  consequence  of  that  fraudulent  act; 

but,  the  fund  did  not  revert  to  Cantreii  himself. 

'  It  would,  therefore,  be  absurd  to  say;  that  by  the  execution 

^of  the  deed  of  assignment,  Cantreii  assigned,  not  that  which 

belonged  to  himself,  but  that  he  assigned  to  his  creditors  what 

-already  belonged  to  them. 

To  sustain  the  claim  of  the  trustee  to  this  fund,  under  his 
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bill,  the  court  would  have  to  say,  in  effect,  that  when  the  as-  Ewiag 
signment  was  made,  the  assignor  admitted,  in  making  the  as-  Cantreli. 
signment,  that  when  he  made  the  donation  to  bis  mother,  be 
was  guilty  of  an  intentional  fraud  upon  his  creditors.  If  it  was 
only  a  legal  fraud,  his  creditors  derived  the  same  rights  under 
it,  by  operation  of  law,  that  they  did  from  the  deed  of  assign- 
ment; and,  therefore,  there  was  no  necessity  for  the  assign- 
ment. The  same  would  be  the  case,  if  it  was  actual  or  in- 
tentional fraud. 

But,  by  putting  the  rights  of  the  creditors  under  the  opera- 
tion of  the  deed  of  assignment,  a  positive  injury  is  done  them, 
to  this  extent.  That,  without  the  deed  of  assignment,  they 
would  all  have  an  equal  right  to  the  fund,  to  be  effectuated  by 
each,  according  to  the  superior  diligence  which  he  might  af- 
terwards use;  or  by  the  whole,  equally,  by  a  joint  proceed- 
ing to  be  instituted  by  them,  for  that  purpose.  But,  if  the 
fund  could  be  passed  by  the  deed  of  assignment,  then,  it  would 
be  in  the  power  of  the  assignor,  to  prefer  one  creditor  to  ano- 
ther, as  be  actually  has  done  in  this  instance,  and  put  some  in 
a  better,  and  some  in  a  worse  situation,  than  they  were  placed 
by  the  law  previously. 

There  is  no  evidence  in  this  case,  to  warrant  the  assump- 
tion, that  Cantreli  was  guilty  of  an  intentional  fraud,  in  making 
the  donation  to  his  mother;  and  he  expressly  and  vehemently 
denies  that  he  was.  -  The  act,  therefore,  that  was  done  by 
him,  ought  to  be  left  to  its  operation  at  law;  and  he  ought  not 
to  be  made  to  say,  when  he  does  not  say  it,  that  be  was  guilty 
of  moral  turpitude;  and,  therefore,  he  undertakes  to  convey 
a  right  which  could  not  have  any  existence,  upon  any  other 
hypothesis. 

4.  The  term  chose  in  action,  does  not,  by  any  rational 
construction,  as  used  in  this  deed  of  assignment,  embrace  the 
fund  in  controversy.  The  right  to  subject  the  fund,  is  an 
equitable  chose  in  action,  belonging  to  the  creditor^  and  caat 
upon  him  by  operation  of  law,  in  consequence  of  the  com- 
mission of  the  fraud;  but  it  is  no  chose  in  action  belonging  to 
Cantreli',  because  there  is  no  action  that  be  could  maintain^ 
either  in  law  or  equity,  by  which  he  could  enforce  it. 

James  Campbell  for  the  defendant,  said  it  is'difficult  to- 


372  NASHVILLE. 

Ewing      see  how  this  case  raries  in  principle  from  ihose  of  every  day 
Canir  J!,    occurreoce^  where  a  tenant,  or  other  person  in  possession  of 
land,  puts  improyen^eQts  vpon  it,  by  no  contract  with  the  land- 
lord, or  not  at  the  request  of  the  owner.  A  tenant  or  a  trespas- 
ser improves  the  property  of  the  owner,  but  not  by  virtue  of 
any  contract  wHh  the  owner, — he  must  lose  bis  improve- 
ments.   He  cannot  make  them  a  Ijien  upon  the  land.   TWn- 
9$nd  vs.  SBiipp^s  heira,  Cook's  Rep.  394;  Brittoo  vs.  Evans 
&  McCampbeUy  %  Tennessee  R.  341  and  352;  Wtalh^htmi 
and  Donglas  vs.  BUd90$^s  hiirSy  2  Tenn.  Reports,  392,  S93^ 
How  much  stronger  does  the  principle  apply  when  lands,, 
the  separate  property  of  zftmfi  poport  9jte  to  be  afiTected.^  Thi$ 
court  has  decided  ii^  the  case  of  Morgan  vs.  JBJafi^,  4  Yerg. 
375,  that  the  power  of  a  married  woman  over  her  separata 
estate  does  not  extend  beyond  the  meaning  of  the  deed  creat-. 
tng  the  estate^  and  she  cannot,  even  with  her  own  consent^ 
charge  her  separata  property,  or  create  a  lien  upon  it,  even 
by  contract,  unless  authorised  by  the  deed  to  do  so;  yet  it  is 
0OBtended  by  complainant's  counsel,  that  although  she  cannot 
do  so  by  contract,  yet  another  person  may  do  soi,  by  no  con-» 
tract  at  aB. 

Complainant's  case  comes  within  the  ancillary  jurisdiction 
of  this  court.  Tbey  have  obtained  their  judgment  at  law„ 
have  run  tMr  executioo,  and  it  has  been  returned  unsatisfied, 
or  no  property  found.  They  now  come  here  to  ask  a  court  of 
equity  for  aid  in  executing  their  judgment  at  law;  to  remove 
impediments  that  stand  in  the  way  of  executing  their  judg- 
ment. They  come  hejre,  as  creditors,  to  set  aside  a  fraudur 
lent  conveyance  under  the  statute  of  the  13  Elizabeth,  or  act 
of  1801,  which  declares  all  conveyances  made  to  defraud 
creditors,  void.  This  statute  confers  no  new  jurisdiction 
upon  this  court,  except  to  cancel  sales  and  conveyances  made 
to  defraud  creditors,  and  to  subject  the  property  conveyed  to 
the  plaintiff's  execution. 

If,  then,  the  thing  transferred  be  such  that  it  is  not  liable  to 
the  plaintiflPs  execution,  before  the  transfer,  this  court  has  no 
power  to  interpose  and  set  the  transfer  aside,  because  your 
act  would  be  perfectly  nugatory.     Suppose  you  do  declare 
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the  traosfer  void,  what  will  it  avail  if  you  cannot  subject  the      ^^'^ 
thing  afterwards  to  the  payment  of  the  plaintiff's  demand?  Cantreii, 

Geo.  M.  D.  CantreU,  an  insolvent  debtor,  gives  money  to 
his  mother.  You  may  say  that  this  gift  was  void,  but  then  you 
cannot  get  hold  of  the  money  to  subject  it  to  the  payment  of 
the  plaintiffs  execution.  If  it  had  been  property,  and  that 
property  was  still  in  existence,  then  by  declaring  the  gift 
void,  you  render  the  property  liable  to  the  execution  of  the 
pkintiff,  But,  suppose  the  property  is  consumed  or  sold  by 
the  donee,  and  the  money  spent,  and  you  cannot  get  hold  of  it, 
will  the  plaintiff's  counsel  pretend  you  can  make  the  donee  a 
debtor  to  the  donor,  and  give  judgment  against  him  for  the 
value  of  the  property,  and  then  subject  that  judgment  to  the 
payment  of  the  plaintiff's  execution?  If  you  can,  then  a 
father  who  educates  his  son  and  gives  him  money  to  pay  his 
expanses,  makes  his  son  a  debtor  to  the  amount  of  the  money 
furnished,  and  the  son  can  be  made  to  pay  the  debts  of  the 
father  to  that  extent.  But  no  person  pretends  that  this 
aan  be  done.  We  all  know,  however,  and  admit,  that  if  a 
father  gives  property  to  his  son,  and  that  property  remain 
in  specie,  a  court  of  chancery  could  declare  the  convey- 
ance void,  and  subject  the  property  to  the  payment  of  the 
judgment. 

These  principles  clearly  demonstrate  that  the  complainant's 
biO  cannot  be  sustained.  Geo.  M.  D.  Cantrell  gave  money 
to  his  mother.  She  took  the  money  and  made  improvements 
on  her  land.  No  actual  fraud  was  intended.  The  money 
has  been  spent.  The  mechanics  who  made  the  improve- 
ments have  got  it.  The  money  cannot  be  reached  by  the 
creditors  of  Geo.  M.  D.  Cantrell.  Neither  can  you  make 
Mrs.  Cantrell  a  debtor  to  her  son,  for  it  was  under  no  con- 
tract that  the  money  was  advanced,  by  which,  in  any  events 
she  undertook  to  refund  it. 

Rbese,  J.  delivered  the  opinion  of  the  court. 

Stephen  Cantrell,  being  insolvent,  Wendle,  the  brother  of  ^^^^^ 
Mrs.  Cantrel,  conveyed  to   G.   M.  D.  Cantrell,  a  tract  of 
land  near  Nasbirille,  containing  about  seven  acres,  in  U*ust  for 
the  separate  use  and  benefit  of  Mrs.  Cantrell  during  her  life. 
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Ewing      yfi^  reversion  after  the  death  of  Mrs.  Caotrell  to  the  grantor 
CmtreH.     and  his  heirs. 

The  trustee,  G.  M,  D.  Cantrell,  was  at  the  time  of  the  con- 

« 

yeyance,  a  member  of  a  mercantile  house,  known  by  the  style 
of  Cantrell  &  Alien;  and  Mrs.  Cantrell,  the  beneficiary  ia 
the  deed  of  conve}  ance,  had  funds,  her  separate  property,  in 
the  hands  of  Cantrell  and  Allen,  amounting  to  about  the  sum 
of  $  2500.  With  the  funds,  she  desired  a  dwelling  house 
and  other  improvements  to  be  constructed,  for  her,  upon  the 
land  conveyed  to  her  by  Wendle,  her  brother. 

Her  trustee  and  son,  6.  M.  D.  Cantrell,  contracted  for  and 
superintended  the  construction  of  the  dwelling  house  and  other 
impiovements.  He  projected  the  improvements  upon  a  scale 
which  required  for  their  completion,  the  expenditure  of  about 
the  sum  of  $2500,  in  addition  to  the  separate  funds  of  the 
mother.  This  amount  was  furnished  by  him  from  the  funds  of 
Cantrell  &  Allen.  It  appears  from  his  answer  and  that  of 
Mrs.  Cantrell,  that  the  latter  did  not  wish,  or  expect,  or  re- 
quest, that  he  should  expend  any  thing  out  of  his  own  funds, 
or  those  of  the  firm;  but  that  she  expected  and  was  willing, 
that  the  improvements  should  have  been  made  by  the  exclu- 
sive application  of  her  own  separate  means,  and  that  neither 
he  nor  she  knew  or  believed,  during  the  time  of  the  expendi- 
ture, that  the  house  of  Cantrell  &  Allen  was  in  failing  circum- 
stances and  verging  towards  bankruptcy.  This«  however, 
was  the  fact.  ^ 

The  question  is,  whether,  under  these  circumstances,  this 
voluntary  and  unsolicited  investment,  by  the  son,  in  improve- 
ments upon  the  separate  real  estate  of  the  mother,  can  be 
reached,  in  her  hands,  by  the  creditors  of  Cantrell  &  Allen. 
There  is  no  pretence,  that  there  was,  in  the  transaction, 
any  trust,  secret  or  otherwise,  between  the  mother  and  the 
son, — nor  that  it  was  intended  to  hinder  and  delay  the  creditors 
of  Cantrell  &  Allen  in  the  collection  of  their  debts.  It  has 
been  agreed  that  the  answers  shall  be  considered  as  deposi- 
tions,— and  they  leave  no  ground  upon  which  to  impute  inten- 
tional fraud  to  the  parties.  It  is  not  pretended,  that  the  trans- 
action creates  the  relation  of  creditor  and  debtor  between  the 
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son  and  motlier.     Upon  a  principle,  which  has  become  an       twiag 
axiom,  no  one  can  be  made  a  debtor  in  that  way.  CantreiL 

But  it  is  strenuously  urged  thai  Mrs.  Cantrel),  or  her  sepa- 
rate real  estate,  is  liable  to  the  creditors  of  Cantrell  &  Alien 
for  the  money  so  invested  in  improvements, — not  because  of 
any  supposed  lien  created  thereon,  by  the  judgment  and  exe- 
cution; but,  because  the  advancement  or  g^ft  by  the  son,  he 
being  an  embarrassed  man,  is  contrary  to  the  principle  and 
spirit  of  the  statutes  made  for  the  prevention  of  frauds. 
Those  statutes,  indeed,  make  ^'void  every  gift,  grant  or  con- 
veyance of  lands^  tenements,  hereditaments,  goods  or  chattels, 
or  of  any  rent,  common  or  profit  out  of  the  same,  whether 
by  writing  or  otherwise,  and  every  bond,  suit,  judgment  or 
execution,  made  of  fraud,  malice,  covin,  or  collusion  to  hinder, 
deceive,  delay,  &c." 

The  principle  of  these  statutes  is,  that  the  lands,  goods,  or 
chattels,  so  fraudulently  given,  or  transfered,  shall  be  liable, 
in  the  hands  of  the  fraudulent  donee  or  transferee,  to  the  judg- 
ment and  execution  of  the  creditor  of  the  fraudulent  grantor. 
Thus,  if  an  embarrassed  debtor  convey  a  tract  of  land  to  his 
son,  not  upon  any  trust,  secret  or  otherwise,  but  for  his  ad- 
vancement, and  that  it  may  be  absolutely  his, — a  creditor  of 
the  grantor  can,  by  operation  of  those  statutes,  render  the 
land  liable  to  the  satisfaction  of  his  debt.  But  if,  before  this 
be  done,  the  land  be  fairly  and  honestly  conveyed  to  another, 
for  an  adequate  consideration,  so  that  it  cannot  be  reached  by 
the  creditor  of  the  first  grantor,  will  it  be  contended,  that  the 
son  shall  be  held  liable,  as  a  trustee,  to  such  creditor,  for  the 
proceeds  of  the  land? 

If  money  be  given  by  an  embarrassed  man,  to  his  relation 
or  bis  friend,  not  upon  any  secret  trusty  to  be  implied  from  the 
circumstances,  or  otherwise — but  absolutely,  and  for  the  benefit 
of  the  donee, — it  would  be  diflScult  to  say,  that  the  donee,  by 
the  transaction,  and  by  operation  of  the  statute,  becomes  debtor 
to  the  creditor  of  the  donor.  Lord  Northinglon,  indeed,  in 
the  case  of  Partridge  v.  Gopp^  Ambler,  596,  argues  in  behalf 
of  such  a  consequence,  although  he  does  not  so  decide.  The 
case  was  one  in  which  an  executor  had  given  away  the  trust 
fund  to  his  children,  anJ    that  circumstance,  if  they  had   not 


376  NASHVILLE. 


^^"i^  been  l^atees,  under  the  will,  (upon  which  gromid  ihejr  Were 
CaDtraii.  held  not  to  be  liable,)  might,  perhaps,  have  justified  the  court 
in  affecting  them  with  a  trust*  But  the  intimation  of  Lord 
Northington,  in  that  case,  is  not  consistent  with  the  case  of 
Dundat  V  Dutensj  1  Ves.  Jr.  196;  Colander  v.  JBilvidb, 
1  Ans.  381,  and  McCarthy  v.  Ooold^  1  BaH  ft  Beat  387; 
see,  also,  9  Yes.  189;  10  Ves.  368,  and  the  case  of  Erwin 
T.  Oldham^  in  this  court,  6  Yer.  185. 

The  principle  of  these  cases  is,  that  the  jorisdiotion  of 
courts  of  chancery,  in  eases  arising  under  the  statute,  is  an- 
cillaiy  to  that  of  the  common  law  courts,  and  tor  the  purppse 
of  giving  effect  to  the  lien  of  the  creditors,  judgment  nni  fieri 
faeioi. 

In  consequence  of  the  decision  of  this  court,  just  refered  to,* 
the  act  of  1832,  c.  11,  was  passed  to  subject  stock,  choses  in 
action,  &c*,  to  the  satisfaction  of  the  claims  of  creditors.  If 
the  positions,  by  which  the  decree  of  the  Chancellor,  made  in 
the  present  case,  is  attempted  to  be  sustained  be  correct,  that 
case  was  improperly  decided,  and  the  act  of  assembly  produc« 
ed  by  the  decision,  was  unnecessary.  For  they  both  pro* 
ceeded  upon  the  ground,  that  where  the  execution  created 
no  lien,  the  ancillary  jurisdiction  of  chaucery  could  not  be 
successfully  invoked. 

It  would  follow,  from  the  view  which  we  have  taken,  that 
if  Cantrell  the  son,  had,  without  any  trust,  secret  or  otherwise, 
proved  or  to  be  implied,  given  to  his  mother  the  money  in 
question,  to  be  hers  absolutely,  she  could  not  be  treated,  as 
personally  the  debtor  of  the  son's  creditors.  If  this  be  so, 
when  the  son,  without  any  secret  trust  or  intentional  fraud, 
mingles  his  funds  with  hers,  and  invests  them  in  improvements 
upon  her  real  estate,  it  follows,  a  fortwri^  we  think,  that  the 
creditors  cannot  treat  her,  or  her  land,  as  being  liable  to  them. 
Upon  what  principle  shall  this  be  done?  Their  judgment  ere. 
ates  no  lien  upon  her  separate  real  estate,  nor  their  ji.  /«., 
upon  the  funds  invested;  dor  is  she  debtor  to  her  son. 

It  is  said,  however,  that  if  Mrs.  Cantrell,  or  her  separate 
property  cannot  be  rendered  liable  for  the  amount  of  the  funds 


*  See  Note  at  the  eiiJ  of  ihc  rase. 
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of  her  son,  which  have  been  invested,  it  will  follow,  that  an  Ewing 
embarrassed  man,  with  large  money  resources  might  build  a  Cantreil. 
valuable  factory  upon  a  piece  of  land,  the  property  of  a  friend, 
of  inconsiderable  value,  and  bid  defiance  to  his  creditors;  or, 
that  a  fraudulent  father  might  incorporate  a  jewel,  worth  many 
thousand  dollars,  with  the  watch  of  his  daughter,  and  elude 
the  payment  of  his  debts. 

The  cases  put  are  of  a  character  to  make  the  friend  and 
daughter  participators  in  actual  fraud.  The  very  circumstances 
would  incontestably  prove  the  existence  of  a  trust, — and  we 
imagine  they  would  be  treated  accordingly.  But  what  would 
be  the  practical  operation  of  the  principle  contended  for  in  a  ' 

variety  of  cases?  What  its  operation,  in  a  case  very  common 
in  this  country?  A  father,  possessed  of  a  large  real  estate, 
settles  upon  it  several  of  his  sons,  intending,  perhaps,  if  they 
properly  conduct  themselves,  that  it  shall  be  theirs.  They 
build  handsome  houses  and  make  valuable  improvements,  and 
become  insolvent, — what  shall  the  creditors  sell  to  satisfy  their 
debts?  The  houses  only,  or  land  also?  And  if  land,  how  much, 
and  how  shall  it  be  laid  off?  And  for  what  shall  the  father, 
the  owner  of  the  land,  be  held  liable  in  the  account  between 
him  and  the  creditors  of  the  sons?  For  ameliorations  only,  or 
for  the  actual  amount  of  investments  and  the  costs  of  the  im- 
provements? 

The  same  difficulty  would  arise  between  the  creditors  of  a 
dowress  and  the  heir;  between  those  of  the  lessee  and  the  land- 
lord. Tn  the  case  before  us,  what  would  the  creditors  sell? 
The  house,  or  the  house  and  the  land  also?  Why  the  land? 
because  it  is  but  seven  acres!  Ought  it  not,  on  the  same 
grounds,  to  be  sold  if  it  consisted  of  seven  hundred  acres?  And 
how  should  the  reversioner,  Wendle,  be  treated?  Shall  his  in- 
terest, too,  be  disposed  of? 

Whether,  therefore,  we  consider  this  case,  in  one  aspect  or 
the  other;  as  it  regards  the  rights  of  the  complainant  and  the 
jurisdiction  of  the  court,  or  the  impossibility  of  giving  any  re- 
lief which  would  not  operate  with  gross  injustice  upon  the 
title  and  property  of  Mrs.  Caatrell;  we  are  alike  satisfied  that 
the  decree  should  be  reversed  and  the  bill  be  dismissed. 
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r<ioTE.  The  case  of  Erwin  v.  Oldham,  iras  argoed  in  March,  1832,  and  coa- 
tinned  ooder  adviiement,  and  for  re-arggment,  till  March,  1834,  wheo  the  chaa- 
cellor*f  decree  wn»  affirmed.  It  is  reported  as  of  March  Term,  1834,  when  the 
opinion  was  delivered ;  bat  the  decision  of  the  Chancery  Court,  and  the  opinion 
intimated  bj  the  Supreme  Coort,  on  the  argxmient,  produced  the  act  of  1832, 
which  was  passed  on  the  18fh  of  October.  See  Minutes  of  the  Court,  March* 
1832,  p.  246,  and  March,  1834,  p.  96. 

In  the  case  of  Donovan  t.  Finn,  1  Hopkins  59*  the  chancellor  said,  **The  cases, 
ofaDlhority,  in  which  relief  has  been  given  to  jndgment  creditors*  were,  in 
themselves,  pases  of  equitable  jurisdiction,  involving  fraud  or  trust,  or  seeking 
to  subject  to  the  satisfaction  of  the  judgment,  property  in  itself,  liable  to  execu- 
tion, by  removing  a  conveyance,  which  operated  as  a  fraudulent  impediment  to 
the  execution.'*  This  doctrine,  it  is  probable,  produced  the  New- York  statute 
of  1828,  R.  S.  173, 174,  ( 38,  39,  from  which  our  act  of  1832  is  almost  a  literal 
copy.    See  MeElvain  v.  Willis,  9  Wendell,  548. 
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Reib  98.  Campbell. 

DoW£IU  What  ia  a  bar  to  dower — teotameutarf  provision—eleetion — 1784  c.  22, 
{  8. — At  common  law,  a  widow  was  not  put  to  her  election  between  a  testament- 
ary provision  and  her  dower,  unless  such  provision  was  made  expressly  or  by 
necessary  implication,  in  lien,  or  satisfaction  of  dower.  But  by  the  act  of 
1784J  any  provision  for  the  wife  in  the  husband's  wi!l,  either  out  of  real  or  per- 
sonal estate,  puts  her  to  her  election,  which  mast  be  made  within  six  months 
after  the  probate  of  the  will,  or  she  will  be  bound  by  its  provbions.* 

About  the  year  1822,  James  M.  Banks  intermarried  with 
Louisiana  D.  Cash.  In  October  of  that  year,  her  father  gave 
her  several  negroes,  and  at  bis  death,  a  tract  of  land,  in  Wil- 
liamson county,  of  512  acres  descended  from  him  to  her  and 
her  brother.  Banks  purchased  from  her  brother  his  interest 
in  the  landi  and  added  to  it  SOO  or  900  acres  more.  About 
the  last  of  June,  1835,  Banks  died,  seized  and  possessed  of 
this  qnd  other  properly.  He  made  and  published  his  last  wiU 
and  testament  on  the  4th  of  June  1835.  In  it,  after  making 
a  variety  of  provisions  for  the  payment  of  his  debts,  and  sup- 
port of  his  family,  which  consisted  of  his  wife  and  six  infant 
children,  all  of  which  provisions  were  designed  to  preserve 
bis  property  entire  until  his  children  should  arrive  at  their 
ages  of  21  years,  he  made  the  following  provision  for  his  wife, 
which  was  to  take  eiect  after  the  payment  of  bis  debts. 

"I  give  and  devise  unto  my  wife,  Louisiana  D.,  such  par^ 
of  the  tract  of  land  which  descended  from  Thomas  Cash  de- 

*  Heethe  NOTE  at  the  end  of  the  case,  where  the  alterations  made  in  the  com- 
IH^on  law  on  the  subject  of  dower,  by  the  St^  of  3  and  4  Wm.  4,  c.  105,  are  stated. 
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ceased,  as  I  am  entitled  to  in  right  of  my  said  wife,  to  hold  to  ^}^ 
her  heirs  and  assigns  forever.  1  also  give  and  bequeath  to  my  CampbeU. 
wife>  Louisiana  D.,  1-7 th  part  of  all  my  personal  estate,  that 
shall  remain  after  the  payment  of  all  my  just  debts,  and  the  ne- 
cessary expenses  of  the  execution  of  this  my  will,  until  the  pay-  ' 
ment  of  said  debts:  to  have  and  to  hold  the  same,  to  her,  her 
heirs,  executors,  administrators  and  assigns  for  ever.  Which  land 
and  personal  estate  shall  be  set  apart  to  her  as  soon  as  my 
debts  are  paid  as  aforesaid.  And  in  case  there  shall  be  a  de- 
ficiency of  timber  or  wood  on  the  part  of  land  so  set  apart  to 
her,  I  do  hereby  will  that  she  shall,  during  her  natural  life,  be 
entitled  to  necessary  timber  or  wood  upon  any  of  my  lands 
adjoining  the  part  so  set  apart  to  her.  Then  followed  a  de- 
vise of  all  his  remaining  property  to  his  children."  The  persons 
appointed  executors  of  this  will,  renounced,  and  David  Camp- 
bell, the  defendaut,  was  appointed  by  the  county  court  of  Wil- 
liamson, administrator  with  the  will  annexed. 

After  his  death,  his  wife  intermarried  with  Thomas  M. 
Reid,  having  first  made  an  agreement  in  writing  with  him,  that 
she  should  have  and  hold  her  estate,  real  and  personal,  and 
the  rents,  profits  and  proceeds  thereof  to  her  own  separate 
use  and  disposal  free  from  the  control  or  liabilities  of  her  hus- 
band. After  the  marriage,  Reid  executed  a  deed  of  convey- 
ance and  release,  vesting  her  with  a  full  right  to  all  her  said 
property  to  her  separate  use. 

Campbell,  the  administrator  with  the  will  annexed,  pro* 
ceeded  in  its  execution,  until  the  26th  of  April,  1838,  when 
Mrs.  Reid  filed  her  bill  in  the  Chancery  Court  at  Franklin, 
against  him,  and  her  husband,  Reid,  and  her  childrefii 
to  have  her  half  of  the  land  which  descended  from  her  father, 
assigned  to  her  by  metes  and  bounds;  claiming  dower  of  her 
husband's  real  estate;  a  child's  portion  of  his  personalty,  «]I 
the  negroes  given  her  by  her  father  after  the  marriage  with 
Banks,  as  to  which,  she  alleged  that,  by  deed^  dated  the27tb 
of  October,  1022,  her  father  had  conveyed  them  to  her  and 
her  issue  for  their  own  proper  use  and  benefit,  which  deed« 
she  said,  was  found  among  the  valuable  papers  of  her  h^sband^ 
Banks,  after  his  death;  and  sht;  also  claimed  rents  of  her  real 
estate  and  of  the  dower,  which  she  prayed  might  be  assigned 
her.     And  she  called  in  question  the  proceedings  of  the  ad* 
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^1^        ministrator  with  the  will  aonexed,  and  prayed  that  his  powers 
Campbell,    and  dutjcs  might  be  declared  by  the  court,  &c. 

Campbell  filed  his  answer  on  the  21st  of  August,  1838,  in 
which  he  entered  into  a  detail  of  his  administration;  and  he 
insisted  that  the  complainant  knew  of  the  probate  of  the  will 
at  October  session,  1636,  of  Williamson  county  court,  and 
of  his  appointment  as  administrator,  with  the  will  annexed,  at 
the  January  Session,  1836;  and  that  she  did,  not,  within  six 
months  thereafter,  notify  her  dissent  to  said  will,  but  acquies« 
ced  therein,  and  in  his  administration  thereof.  He  further  in- 
sisted that  the  bequests  in  the  will  were  intended  by  the  testa- 
tor to  be  in  lieu  and  satisfaction  of  her  right  of  dower  in  his 
real  estate,  and  in  compensation  for  the  use  of  her  land,  and 
the  hire  of  her  negroes,  if  she  was  entitled  thereto;^to  which 
bequests,  be  alleged,  she  had  assented,  and  acquiesced  in 
them,  by  delivering  him  possession  of  said  land  and  negroes, 
and  never  setting  up  any  claim  thereto,  but  always  admitting 
that  whatever  rights  she  might  have  in  the  estate  of  her  hus- 
band, she  had  under  and  by  virtue  of  his  said  will. 

The  surviving  children,  one  of  them  having  died,  filed  their 
answer  on  the  23d  of  October,  1838,  by  Richard  Alexander, 
their  guardian  ad  litems  in  which  they  adopted  and  relied  upon 
Campbell's  answer  as  to  the  claims  of  the  complainant;  and 
they  prayed  that  the  trusts  of  the  will  might  be  declared  by 
the  court,  &c. 

The  cause  was  heard  by  Chancellor  Bramlitt  on  the  J  6th 
of  November,  1838.  His  Honor  was  of  opinion  that  the  tes- 
tator had  made  ''no  provision  in  his  will  for  the  complainant 
in  lieu  of  dower,  and  that  there  was  no  provision  in  his  will 
inconHstent  with  her  claim  of  dower."  He  therefore  decreed 
to  her  dower  in  his  real  estate,  a  child's  part  of  bis  personalty, 
rent  of  her  dower,  and  of  her  own  land;  and  appointed  com- 
missioners to  assign  the  dower  and  to  make  division  of  the 
512  acres  of  land  descended  from  her  father,  between  her  and 
her  children,  and  assign  her  in  severalty  one  half  of  it  iu 
value;  and  the  Clerk  and  Master  was  directed  to  take  the  ne- 
cessary accounts  to  make  this  arrangement  of  the  property. 

The  defendants  appealed  to  this  court.     Here,  as  in  the 
chancery  coun,  the  debate  and  decision  turned  upon  the  con- 
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struction  of  the  act  of  1784,  c  32,  §  8,  the  question  being — 
whether  when  a  testator  makes  no  provision  at  all  in  his  will 
for  his  widow;  or  no  provision  in  lieu  of  dower,  she  is  obliged 
to  enter  her  dissent  to  the  will  in  order  to  have  the  benefit  of 
the  allowance  made  by  law  in  case  of  intestacy?  Or  whether 
she  is  only  bound  to  enter  her  dissent  in  case  some  provision 
is  made,  but  which  is  unsatisfactory  ? 

Cook,  for  the  complainant,  said — It  is  admitted  the  per* 
sonal  estate  is  amply  sufficient  for  the  payment  of  deb!s,  and 
the  complainant  does  not  seek  to  charge  the  administrator 
personally,  but  to  have  her  real  estate  exonerated,  and  her 
dower  assigned  her.  The  widow  did  not  dissent  from  the 
will  within  6  months,  as  required  by  the  act  of  1784,  and  the 

first  question  is,  has  she  a  right  of  dower? 

There  is  no  express  bar  of  dower  in  the  will,  and  nothing 
is  given  the  wife  in  lieu  thereof;  therefore,  we  contend  she  is 
entitled  to  her  dower. 

The  widow's  right  of  dower  is  a  common  law  right,  and  is 
not  to  be  taken  from  her  but  by  express  words  or  necessary 
implication, — by  giving  something  in  lieu  of  dower,  or  making 
a  disposition  of  the  lands  wholly  inronsi'stent  with  the  dower 
right.  By  the  common  law  the  wife  was  entitled  to  dower  in 
all  the  lands  of  which  her  husband  was  seized  during  covert- 
ure. By  the  act  of  1784,  she  only  is  entitled  to  dower  of  all 
the  lands  of  which  her  husband  dies  seized. 

How  does  her  right  to  dower  stand  since  the  act  of  1784? 
Does  she  derive  her  dower  right  under  that  act? 

It  is  believed  not.  That  act,  though  it  professes  to  make 
a  more  ample  provision  for  widows,  actually  abridges  that  right; 
since,  instead  of  allowing  the  right  to  prevail  as  to  all  the  lands 
of  which  her  husband  was  seized  during  coverture,  it  confines 
it  to  those  of  which  he  died  seized.  As  to  these  latter  lands 
her  rights  stand  as  they  did  before  the  passage  of  the  act  of 
1784.  They  rest  upon  the  common  law  right.  It  is  a  right 
paramount  to  the  right  of  the  husband.  He  cannot  defeat 
her  of  it,  neither  is  it  liable  to  his  debts.  She  does  not  claim 
under  him,  but  paramount  to  him,  by  the  valuable  considera- 
tion of  marriage.     4  Yerg.  218. 

This  being  the  widow's  right,  it  is  never  to  be  intended 
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^^  that  the  husband,  in  the  disposition  of  his  estate,  intends  to 
Campbell,  interfere  with  it.  All  his  dispositions  are  supposed  to  be  su- 
bordinate to  it.  He  is  not  to  be  supposed  as  iifteoding  to 
dispose  of  that  which  does  not  belong  to  him.  A  deyise  then, 
of  all  his  lands  to  his  children,  or  others,  is  to  be  construed, 
bis  interest  in  the  lands,  such  as  he  has  a  right  to  devise;  and 
is  to  be  taken  subject  to  the  dower  of  his  wife,  which  was 
her  property,  and  to  which  he  had  no  right  of  disposition. 

This  is  the  settled  law  in  England  and  America.  Clancy 
on  Rights,  232-3-4,  and  cases  there  referred  to.  Roper  on 
Property,  555,  558;  Blount  vs.  Gee,  5  Call,  481 ;  MA 
vs.  Mrit,  2  John's  Ch.  Rep.  9;  Smith  vs.  Knishm^  4  Johns. 
C.  R.  9;  Baibour  &  Harrington's  Dig.  439,  440;  Wood 
vs.  Wood,  5  Paige's  Ch.  Rep.;  I  Cox  447,  Dick.  655;  2 
Sch.  &  Lef.  452;  2  Vern.  581;  Pre.  in  Ch.  133. 

This  being  the  law  before,  what  effect  has  the  act  of  1784, 
requiring  the  widow's  dissent,  on  her  dower  right? 

We  contend  that  act  only  applies  to  a  case  where  tlie 
widow  would,  before,  have  been  put  to  her  election;  to  a  case 
where  the  testator  had  expressly,  or  by  necessary  implica- 
tion, undertaken  to  dispose  of  her  dower.  Then  if  she  does 
not  dissent  within  six  months,  her  dower  right  passes  by  the 
will. 

Her  failure  to  dissent  is  a  statutory  election  to  claim  under 
the  will,  and  claiming  under  it,  she  must  give  effect  to  all  its 
provisions.  But  whenever  she  may  claim  under  the  will,  and 
yet  claim  her  dower;  or,  in  other  words,  where  no  case  of 
election  is  raised  by  the  will,  she  need  not  enter  her  dissent  to 
the  will.  She  need  not,  because  she  assents  to  the  will;  the 
provision  in  the  will  being  not  inconsistent  with  the  right  of 
dower,  she  is  entitled  to  it  also. 

The  two  claims  being  consistent  and  not  at  variance  with  each 
other,  why  should  she  dissent.^  She  is  satisfied  with  the  provi- 
sions of  the  will,  seeing  that  all  the  provisions  therein  are  in- 
tended, by  her  husband,  as  personal  bounties,  and  he  has  not 
attempted  to  dispose  of,  or  interfere  with,  her  dower.  This 
is  the  view  the  Supreme  Court  of  North  Carolina  has  taken  of 
this  subject. 

2.  The  administrator,  with  the  will  annexed,  cannot  execute 
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the  trusts  of  the  will.     They  are  personal  confidences.     16 

Ves.  27;  Sugden  on  Powers  179,  4th  Ed.;  1  Williamson    Campbell. 

Exr.  674;  2  Id.  628. 

3.  The  wife's  estate  is  only  secondarily  charged;  and  she  has 
a  right  to  have  the  general  personal  estate  applied  to  the  pay- 
ment of  the  debts,  and  as  that  fund  is  sufficient  she  is  entitled 
to  have  the  rents  of  her  lands  refunded  to  her.  2  Yes.  Jr. 
328  note;  4  Ves.  81 G;  3  Ves.  117;  4  Ves.  76,  82;  9  Ves. 
447,  453;  11  Ves.  179,  186-7;  4  Des.  Ch.  Rep.  829;  4 
Mad.  Red.  69,  96;  5  Ves.  600;  2  Williams  on  Exrs.  1048, 
1050;  3  John's  C.  R.  412-6-6;  227;  2  John's  Ch.  Rep.  614.  , 

'  '  *^  January  4. 

David  Campbell,  the  administrator  with  the  will  annexed, 
for  the  defendants,  said  that  the  case  presented,  for  decision, 
two  questions. 

1.  Whether  a  widow,  who  has  failed  to  enter  her  dissent  to 
the  will  of  her  husband,  within  six  months  of  the  time  when  it 
was  admitted  to  probate,  as  prescribed  by  the  'statute,  can^ 
after  the  lapse  of  that  period,  dissent  from  it,  and  claim  dower 
in  his  real  estate? 

2.  Whether  she  was  not,  in  the  case  before  the  court, 
bound  to  elect  between  her  dower,  and  the  provisions  made 
for  her  in  the  will, — and  whether  shs  has  not  determined  her 
election  by  excepting  that  provision;  or,  whether  she  can 
claim  both  her  dower,  and  the  bequests  for  her  benefit? 

Upon  these  points  he  presented  to  the  court,  a  very  elabo- 
rate written  argunr.ent. 

1.  He  admitted  that,  at  common  law,  dower  cannot  be  bar- 
red but  by  an  express  provision  in  lieu  of  it;  nor,  under  the 
St.  of  27  H.  8,  c.  10,  but  by  a  jointure  made  in  pursuance  of 
the  provisions  of  that  law;  and  that  to  put  a  widow  to  election 
between  a  testamentary  provision  made  at  common  law,  and 
her  legal  provision,  it  must  be  manifest  from  the  context  of 
the  will,  that  the  testator  intended  the  testamentary  provision 
to  be  in  lieu  of  dower.  He  cited,  upon  this  first  branch  of 
the  subject,  1  Haywood,  244;  1  Roper  on  Property,  467; 
Co.  Lit.  36,  b.;  1  Roper,  c.  10;  10  Yerger,  94;  4  Rep. 
Vernon's  case.  But  he  contended  that  the  act  of  1784  did 
not  require  that  the  will  must  expressly  declare  the  provision 
to  be  in  lieu  of  dower.     The  only  requisition  was,  that  the 
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provision  should  be  fully  satisfactory  to  the  wife.  She  was 
rampbeli.  made,  he  said,  the  sole  guardian  of  her  own  rights,  and  the 
sole  judge  whether  the  provision  is  satisfactory,  and  such  as 
she  ought  to  accept,  and  wave  the  dower;  or  reject  and  take 
her  dower.  This  statute  was,  he  said,  a  repeal  of  the  com- 
mon law  doctrine  on  the  subject.  For  its  express  declaration 
is,  that  any  provision,  whether  of  real  or  personal  estate,  un- 
less rejected  by  the  widow,  shall  bar  her  dower.     As  to  the 

manner  of  construing  the  statute,  he  cited  4  Bac.  Ab.  645;  1 
Kent's  Comm.  431. 

2.  As  to  the  second  question — Whether  the  provisions  of 
this  will  were  such  as  could  make  a  case  of  election,  accord- 
ing to  the  principles  of  the  law  as  settled  in  England  and  this 
country  before  the  passage  of  the  act  of  1784,  he  cited  1 
Roper  on  Property,  654,  555;  Clancy  on  Rights,  231,  232; 
1  Roper  456j  4  Co.  3;  Dyer,  146;  1  Roper,  465,  482;  2 
Ves.  &  Beames,  222;  4  Cond.  Eng.  Ch.  R.  236;  S.  C.  1 
Jac.  506;  5  Madd.  62,  64;  7  Cranch,  370;  1  Russell,  192. 
He  said  (bat  the  cases  admitted  of  the  following  classification: 
1 .  Those  in  which  there  -was  a  bequest  to  the  widow  of  a  pe- 
cuniary legacy,  personal  annuity,  or  other  interest,  which  only 
affected  the  personal  estate.     2.  A  rent  or  annuity  to  her, 
issuing  out  of,  or  charged  upon  lands  of  which  she  was  dowa- 
ble,  with  or  without  a  power  of  entry  or  distress.     3.   Similar 
benefits,  or  any  other  given  her  out  of  a  mixed  fund,  compos- 
ed of  the  real  and  personal  estate  of  the  testator,  whose  will 
devises  his  real  estate  to  her  and  other  persons  as  trustees,  or 
to  other  persons  alone  for  sale,  and  directs  the  proceeds  shall 
form  a  part  of  his  personal  estate.     4.  Annuity  to  be  charged 
upon  the  real  and  personal  estate.     6.  A  limitation  to  her  in 
remainder  of  the  estate  in  which  she  is  entitled  to  dower.     1 
Roper  on  Property,  555;  Clancy  on  Rights,  230,  250;  Ro- 
per on  Legacies,  414,  425;  4  Ves.  349;  1  Ves.  Senr.  230; 
3Alk.433;  2  Ves.  Jr.  572,  580;  2  Sch.  &  Lef.  444:    3 
Bro.  347;  2  Id.  291 ;  6  Ves.  385;  2  Eden,  226;  Amb.  A^6, 
S.  C;    1   Bro.  C.  C,  292  notes;  Ambl.  730;  1  Ves.  Jr. 
335;    3  Bro.   C.  C.   255;  6  Ves.  216;    I  Russell,  129;  1 
Sim.   &  Stur.  513;    1    Bro.  C.  C.  445;  2   Dick.  685;  4 
Kent's  Conim.  50,  3d  Kd. 


DECEMBER  TERM  1838.  885 

Marshall  on  the  same  side,  said,  that  as  the  testator       ^'■<' 
lias  made  an  express  provision  for  his  widow,  die  complain*    Campbell, 
ant   by   his  last  will,   and  she  had    not  dissented    from  it 
within   six   months,  the   dower  sued   for  in  this  case  can- 
not be  recovered.  Acts  1784,  c  22,  §  8;  Crotenvd.  Croxtn^ 
4  Dev.  338,  tt  seq. 

2.  But  if  wrong  in  this  position,  then,  we  contend  that  the 
complainant  under  this  will  was  put  to  her  election  between 
the  provision  made  for  her  in  the  will,  and  the  provision  made 
for  her  by  law,  and  not  having  dissented  from  the  will  within 
the  six  months,  she  has  elected  to  take  under  the  will,  and 
is  barred  from  recovering  the  dower  prayed  for.  Acts  1784, 
c  22,  §  8;  4  Kent,  L.  65;  Roper  on  Property,  c.  10,  456 
to  618;  3  C.  Eng*  Ch.  Rep.  354,  Roadley  vs,  Dixon; 
Clancy  on  Rights,  230  to  250;  1  V.  &  B.  22,  Chalmers  vs. 
Stnrie;  Butcher  vs.  Kemp^  5  Mad.  Rep.  61;  7  Crancb, 
370,  Herber  vs.  Wr.n. 

The  position  of  the  complainant  is,  that  the  act  of  1784, 
c  22,  §  8,  by  the  words,  ^'expre^s  provision  for  the  wife 
out  of  the  realty  and  personalty,"  &c.  means  nothing  more 
than  this,  that  the  widow,  when  she  was  put  to  her  election, 
by  the  law  as  it  stood  before  that  act,  should  elect  under  that 
act  within  six  months;  and  that  the  complainant,  not  being  put 
to  her  election  under  this  will,  between  its  provisions  of 
and  those  of  the  law,  by  the  law  as  it  stood  before  the  act, 
can  still  take  the  devises  and  bequests  as  a  bounty,  and  het 
dower  as  a  legal  right,  although  she  did  not  dissent  from  the 
will.  It  is  submitted  if  this  is  not  founded  on  a  misconcep* 
tion  of  the  objects  and  provisions  of  the  act  of  1784,  of  the 
intention  of  the  testator,  and  of  the  law  in  relation  to  elec- 
tion in  such  cases. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 
This  bill  is  filed  by  the  complainant  for  an  allotment  of 
her  dower  out  of  the  real  estate  of  which  her  first  husband  ,  * 

January  lo. 

James  M .  Banks  died  seized,  Her  right  to  this  allotment 
depends  upon  the  construction  which  is  to  be  c^iven  to  his 
will  in  connection  with  tli?  ant  of  1 784,  c  22,  §  8* 
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^^^  James  M.  Banks  died  in  1835,  leaving  a  last  will  and  les- 

Campbell,  lanacnl,  by  which  he  made  provision  for  his  wife,  the  com- 
plainant, out  of  his  personal  property,  but  not  of  his  real, 
except  so  far  as  to  her  maintenance,  until  a  division  of  his 
estate  should  be  made,  under  the  provisions  of  his  will. 
The  complainant  never  expiessed  any  dissent  from  this  will, 
until  the  time  of  filing  this  bill,  which  is  more  than  six  months 
after  the  probate  of  the  will.     And  it  is  now  contended, — 

That  inasmuch  as  by  the  law,  before  the  passage  of  the  act  of 
1784,  c  22,  §  8,  the  wife  could  not  have  been  deprived  of 
her  dower  in  the  lands  of  her  husband,  except  by  jointure 
before  marriage,  or  by  a  provision  for  her  in  the  will  of  her 
husband  made  expressly  in  bar  of  her  dower,  or  which  must 
from  necessary  construction  be  held  to  have  been  intended  as 
such  express  provision, — she  could  not,  by  any  provision  for 
her,  in  a  last  will  and  testament  be  so  barred,  under  the  act 
of  1784,  c  22,  §  8,  unless  the  provision  were  of  such  a 
character  as  to  force  her  to  an  election,  independent  of  the 
statute. 

It  is  admitted  that  previous  to  the  passage  of  the  act  of 
1784,  a  provision  for  a  wife  in  the  will  of  the  husband,  did 
not  necessarily  conflict  with  her  right  of  dower  in  the  lands 
of  her  husband,  unless  there  was  a  case  of  election  under 
the  will;  and  that  until  the  election  was  made,  her  rights  were 
not  concluded.  But  it  is  contended,  that  since  that  time,  any 
provision  for  the  wife  in  the  will  of  the  husband  necessarily 
constitutes  a  case  of  election,  and  that  this  election  must  be 
made  within  six  months  after  the  probate  of  the  will. 

This  brings  us  to  an  examination  of  the  statute,  which  so 
far  as  is  necessary  for  present  purposes,  is  in  the  words  fol- 
lowing, to  wit:  ^^find  tohereas^  the  dower  allowed  by  law  in 
lands  for  widows,  in  the  present  unimproved  state  of  the 
country,  is  a  very  inadequate  provision  for  the  support  of 
such  widows,  and  it  is  highly  just  and  reasonable  that  those, 
who  by  their  prudence,  economy  and  industry,  have  contri- 
buted to  raise  up  an  estate  to  their  husbands  should  bo  entitled 
to  share  in  it.  Be  it  IhereJ  ore  further  enactedy  that  if  any  per 
son  shall  die  intestate,  or  shall  make  his  last  will  and  testa- 
ment, and  not  therein   make   any  express   provision    for  his 
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wife,  by  giving  and  devising  unto  her  such  part  or  parcel  of  R«»d 
of  his  real  or  personal  estate,  or  to  some  other  for  her  use,  Campbell, 
as  shall  be  satisfactory  to  her,  such  widov7  may  signify  her 
dissent  thereto,  before  the  judges  of  the  superior  court,  or 
in  the  court  of  the  county  wherein  she  resides,  in  open  court 
within  six  months  after-  the  probate  of  said  will,  and  then  and 
in  that  case,  she  shall  be  entitled  to  dower,''  &c. 

Id  the  construction  of  this  statute,  it  is  contended,  that 
by  the  terms  of  its  preamble,  we  must  intend  that  it  was  de- 
signed to  place  widows  in  a  better  situation  than  they  were 
before,  and  that  we  cannot  do  this,  if  we  compel  them  to 
elect  under  a  will,  in  all  cases,  in  which  a  provision  is  made 
for  them,  and  within  six  months;  because,  that  previous  to 
the  passage  of  the  law,  the  widow  was  endowable  of  all  the 
lands  of  which  her  husband  was  seized  during  coveiture;  and 
because  a  devise  of  property  to  her  did  not  necessarily  de- 
prive her  of  this  right,  or  force  her  to  an  election. 

At  first  blush,  this  argument  has  weight,  but  upon  full 
consideration,  it  is  well  answered.  1 — The  preamble  of  a 
statute  never  is  resorted  to  but  in  cases  of  doubtful  construc- 
tion. Is  this  such  a  case?  We  think  not.  Rights  of  every 
kind  depend  upon,  and  are  regulated  by  the  laws  of  the  com- 
munity; and  of  necessity  therefore,  they  may  be  changed  and 
modified  as  the  commuuity  may  think  proper,  and  in  this  par- 
ticular there  is  no  one  right  more  sacred  than  another. 

By  the  provisions  of  the  common  law,  a  widow  was  en- 
dowable of  all  the  lands  of  which  her  husband  was  seized 
during  coverture.  There  is  nothing  iu  the  nature  of  our  in- 
stitutions, which  would  prevent  a  total  change  as  to  this  right; 
even  so  far  as  to  deprive  her  of  it  altogether.  But  the  change 
made  by  the  act  of  1784,  c  22,  §  8,  is  a  modification  of 
her  rights  as  they  existed  at  common  law,  not  a  deprivation 
of  them.  And  this  modification  exists  in  the  provision,  that 
she  shall  be  endowed  of  the  lands  of  which  her  husband  dies 
seized — instead  of  the  common  law  provision,  that  she  shall 
be  endowed  of  the  lands  of  which  he  was  seized  during  co- 
verture— ]irovided  he  shall  die  intestate,  or  shall  make  his 
last  will  and  testament,  and  not  therein  make  any  express 
provision  for  her  which   shall   be  satisfactory  to  her.     But  if 
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^^       a  proviaioQ  be  mad^  by  will,  she  must  express  her  dissent 
CunpiMJi.    tbereio,  within  six  months  after  the  death  of  he**  husband,  if 
such  provision  be  not  satisfactory  to  her. 

Then  a  widow  is  only  entitled  to  dower,  when  her  hus- 
band dies  intestate,  or  shall  have  made  an  unsatisfactory  pro* 
vision  for  her  in  his  will.  But  inasmuch  as  the  power  to 
dissent  changes  the  whole  operation  of  the  will,  and  opens 
th^  estate  both  real  and  personal  to  her  rights,  it  is  provided, 
and  we  think  upon  wise  principles,  that  she  must  elect  to 
take  under,  or  against,  the  will  within  six  months  after  the 
probate  of  the  will,  a  period  of  time  before  any  division,  or 
(Ustribution  of  the  estate  has  been  made,  so  that  persons 
claiming  under  the  will  may  know  what  their  rigbts  are,  and 
not  to  be  harassed  by  the  claims  of  the  widow  at  any  indefi- 
nite time  after  the  death  of  the  testator. 

This  is  not  denied,  if  there  be  a  case  of  election  under 
the  will,  but  it  is  contended  that  the  statute  makes  no  case 
of  election,  which  would  not  have  been  such  before  its  pas- 
sage. 

We  do  not  think  so.  Previous  to  the  passage  of  this  act, 
no  devise  either  of  real  or  personal  properly  would  compel  a 
widow  to  elect,  unless  it  were  given  expressly  in  bar  of  her 
dower,  or  under  such  circumstance^,  as  by  construction 
would  be  held  to  have  been  so  intended;  but  by  the  statute 
it  is  provided,  that  a  provision  for  her  out  of  the  real  or  per- 
sonal estate  of  the  husband  shall  of  itself  constitute  a  case  of 
election,  which  must  be  made  in  six  months  after  the  pro- 
bate of  the  will,  or  she  shall  be  bound  by  its  piovisions. 

This  is  the  first  time  this  court  has  beea  called  upon  to 
give  a  constniction  to  this  statute  upon  this  point,  but  it  has 
been  elaborately  examined  by  the  Supreme  Court  of  North 
Carolina,  in  tb^  case  of  JUary  Crcwen  vs.  Peter  Craven^  4 
Dev.  338,  when  it  received  the  same  construction  now  given 
to  it.  To  the  able  opinion  of  Judge  Gaston  we  give  our 
full  assent,  and  fe^l  that  we  can  add  nothing  to  it  in  illustra-. 
tion  of  the  principles  therein  contended  for. 

2.  But  if  it  were  necessary  to  show  that  the  widow's  situ^. 
atipn  was  improved  by  the  passage  of  the  act  of  1 784,  it 
pan  be  done.     Previous  thereto  she  bad  no  fixed  right  to  a 
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portion  of  ber  husband's  personal  estate;  and  of  consequence       ^^ 
she  never  could  receive  it,  unless  he  should  die  intestate  or    G»mpb«li. 
give  it  to  ber  by  will.     As  the  statute  says,  in  the  then  un- 
improved state  of  the  countr}',  the  dower  in  land  was  a  very 
inadequate  provision,  and  to  prevent  ber  being  thrown  upon 
it  entirely  for  her  support,  it  provides,  that  she  shall  have  a 
part  of  the  personalty,  of  which  her  husband  can  no  more 
deprive  her,  than  he  can  of  her  dower  in  land,  provided  she 
take  the  steps  for  the  protection  of  her  rights  required  by 
law.     This  was  a  great  and  important  change  in  favor  of  the 
widow,  and  well  justified  the  restrictions  imposed  upon  her 
by  the  statute.     There  is   no  hardship  resulting   from  the 
change  of  the  common  law,  and  the  endowing  her  only  of 
the  lands  of  which  her  husband  dies  seized,  because  she  is 
protected  against  gifts  in  fraud  of  her  dower;  and  if  her  hus- 
band wills  his  real  estate,  it  is  converted  into  personalty,  of 
which  she  is  entitled  to   her   distributive  share  under  the 
statute. 

We  cannot  therefore  see  any  just  cause  for  the  abuse  which 

this  law  has  received.     It  is  plain  and  specific  in  its  terms, 

^nd  has,  as  ii  purports,  ameliorated  the  situation  of  widows. 

There  can  be  theu  no  reason  for  giving  it  the  restrained 

construction  contended  for. 

Being  of  the  opinion  then,  that  when  provision  is  made  for 
a  wife  in  a  will,  she  is  bound  to  take  under  the  will,  and  not 
against  it,  unless  she  dissent  within  six  months  afte^  the  pro^ 
bate,  it  follows,  that  the  complainant  is  not  entitled  to  the 
relief  sought,  inasmuch  as  she  has  not  complied  with  the 
provision  of  the  statute. 

Note.  ••Prior  to  the  rei^n  of  Charles  1,  five,  and  until  the  passing^  of  the 
act  3  and  4  Wm.  4,  c.  105,  four  kinds  of  dower  were  known  to  the  Engliah 
law. 

1.  Dower  at  the  common  law. 

S.  Dower  by  cattom. 

3.  Domn  td  otiium  eeclsgin^ 

4.  Dower  «e  assnsu  patris. 

5.  Dower  d«  la  pliu  beale. 

Th'it  last  was  a  mere  conseqoeace  of  tanare  by  knight's  service,  aad  WM 
abolished  by  si.  12  C  2,  c.  24;  and  the  3d  and  4th  having  long  become  obso- 
letc,  were  finally  ubolisbed  by  the  above  statute  of  Wm.  4. 

By  the  old  law,  dower  attached  apoo  the  lands  of  which  the  husband  was 
9!  .tff\  :it  anv  time  during  the  inarriag*;,  and  which  ti  child  of  the  husband  might 
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Re  id  by  possibility  inherit;  and  they  remained  liable  to  dower  in  the  hands  of  a  pur* 

CafDPbell  c^^'®''»  though  various  ingenious  modes  of  conveyancing  were  contrived,  which 
in  some  cases  prevented  the  attaching  of  dower:  but  this  liability  was  produc- 
tive of  great  inconvenience,  and  frequently  of  injustice.  The  law  too  was  in- 
consistent, for  the  wife  was  noldowable  out  of  her  husband^s  equitable  estates,  al- 
though the  husband  had  his  curtesy  in  those  to  which  the  wife  was  equitably 
entitled.  To  remedy  these  inconveniencies,  the  statute  above  mentioned  was 
passed,  anditi  object  may  be  stated  to  be,  1.  to  make  equitable  estates  in  pos- 
session liable  to  dower;  2,  to  take  away  the  right  to  dower  out  of  lands  disposed 
of  by  the  husband  absolutely  in  his  life  or  by  will;  3.  to  enable  the  husband,  by 
a  simple  declaration  in  a  deed  or  will  to  give  the  right  to  dower. 

Before  the  stat,  3  &  4  Wm.  4,  c.  105,  a  fine  or  recovery  by  the  husband  and 
wife  was  the  only  mode  by  which  a  right  to  dower  which  had  already  attached 
could  be  barred,  though,  by  means  of  a  simple  form  of  conveyance,  a  husband 
might  have  prevented  the  right  to  dower  from  arising  at  all  upon  lands  pur- 
chased by  him.  By  the  above  mentioned  statute,  it  is  provided  that  no  woman 
shall  be  entitled  to  dower  out  of  lands  absolutely  disposed  of  by  her  husband 
either  in  his  life  or  by  will,  and  that  his  debts  and  engagements  shall  be  valid 
and  effectual  as  against  the  rights  of  the  widow  to  dower.  And  further,  that 
any  declaration  by  the  husband  either  by  deed  or  will,  that  the  dower  of  his 
wife  shall  be  subjected  to  any  restrictions,  or  that  she  shall  not  have  dower, 
shall  be  effectual.  It  U  also  provided,  that  a  simple  devise  of  real  estate  to  the 
wife  by  the  husband  shall,  unless  a  contrary  intention  be  expreued,  operate  in 
bar  of  her  dower. 

Most  of  these  alterations,  as  indeed  may  be  said  of  many  others,  which  have 
recently  been  made  in  the  English  real  property  law,  have  long  been  establish- 
ed in  the  United  Slates.  An  account  of  tiie  various  enactments  and  provisioni 
in  force  in  the  different  states  respecting  dower  may  be  found  in  4  Kent's  Com- 
mentaries, 34 — 72.*'     Penny   C^clopsedia,    Art.  Dower;  1  Chitly's  General  Pr. 

252. 


Thompson  vs.  Branch. 

ClIANCfcllY,  Trttat,  hov  created — resulting  or  implied.  An  unsealed  written  ac- 
knowledgment or  memorandum  by  a  party  clotbbd  with  the  legal  tlilo  of  land, 
that  another  is'interested  in  it  a  certain  number  of  acres,  will  not  raise  a  trust 
to  convey  the  quantity  specified,  without  proof  of  a  consideration  paid  to  the 
party  making  the  acknowledgment  or  memorandum.  A  trust  cannot  be  im- 
plied, except  upon  a  consideration  proved. 

The  State  of  North  Carolina,  by  patent,  No.  855,  graoled 
to  William  Branch  a  tract  of  6000  acres  of  land,  situated  in 
Bedford  county.  At  his  deaths  it  descended  to  his  heir  at 
law,  John  Branch.  At  October  term,  1794,  of  the  court  of 
pleas  and  quarter  sessions,  for  Halifax  county,  North  Carolina, 
Edward  Crowell  recovered  a  judgment  against  the  administra- 
tor of  William  Branch  for  500  pounds  North  Carolina  curren- 
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cy.     On  the  29th  of  June,  1811,  Crowell  sued  John  Branch,     I'hompMii 
as  heir  of  WiJIiam  Branch,  upon  this  judgment  in  the  county    Branch, 
court  of  Williamson  county;  and  at  October  session  «nfterwards, 
recovered  judgment,  by  default,  for  $1000   debt,  and  $1015 
damages,  all  of  which  he  released  except  $649  40.     To  have 
execution  of  this  judgment,  afi^fa.  was  issued  on  the  21st  of 
October,  ISU,  which  the  sheriff  of  Bedford  levied  on    the 
6th  of  December,  on  the  land  above  mentioned;  and  returned 
the  execution,  with  the   levy   endorsed,  and  that  he  had  not 
time  to  advertise  and  sell.     On  the2l9tof  January,  1812,  a 
venditioni  exponas  was    issued,  to  which  the  sheriff  made  re- 
turn that  he  had  sold  the  land  on  the  21st  of  March,  for  $100, 
to  John  Warren,  to  whom  he  made  his  deed  on  the  30th  of 
April,  1812,  which  was  proved  in  the  county  court  of  Bedford 
at  December  session,  1812,  and  registered  in  the  Register's 
office  there,  on   the  8ih  of  March,    1813.     Warren,  by  his 
deed  of  the  4ih  of  July,  1815,  conveyed  this  land  to  Joseph 
Branch.     The  deed  was  proved  at  April  term,  ISIG,  in  Bed- 
ford circuit  court,  and  registered  on  thr?  27th    of  May,  1816. 
Having  lost  this  land  by  the  interference  of  older  claims,  and 
being  about  to  obtain  a  warrani|obe  located  elsewhere,  Joseph 
Branch  executed  the  following   writing  to  Joha  Branch — 
^'July  19th,  1820.     It  is  understood  between  us,  that  John 
Branch  is  entitled  to  (12)  twelve  hundred  acres  of  the  warrant 
that  is  to  be  drawn,  or  the  land  when  located, — subject,  never 
theless,  to  the  locator's  part  to  be  taken  from  it,  when  ascer- 
tained and  surveyed, — out    of  the  grant  granted  to  William 
Branch,  after  said  John  Branch  pays  his   proportionable  part 
of  the  expenses  of  said  land."     Signed — "Joseph  Branch." 
On  the  2d  of  September,  1820,  Joseph  Branch,  being  at 
his  residence  in  North  Carolina,   wrote  to   John  Branch,  ad- 
vising him  that  he  had  that  day,  received  a  letter  from  H.  H. 
informing  him  that  he  had  drawn  his  warrants,  but  that  a  per- 
son, who  had  a  demand  against  him,   had  threatened  to  stop 
them  in  IJ's  hands  by  injunction,  in  order  to  subject  them  to 
that  demand.     He  then   remarks  that  he,  John  Branch,  was 
acquainted  with  the  particulars  of  ihe  demand,  and  his'evidence 
would  be  important;  and  in  order  to  preserve  the   full  weight 
of  his  evidence,  he  had  better  not  let  any  person  know  that  he 
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Thompflofn 

V. 

Branch. 


Janaary  15. 


was  interested  in  the  warrants.     He  then  continues — ^'I  will 

be  out,  immediately  after  the  locating  takes  place,  and  think 

you  and  myself  can  make  a  trade,  so  as  for  you   to  take   the 

640  acre  warrant,  I  have  got,  for   your  interest  in  the   lo  ~e 

warrant." 

In  1820,  or  1821,  Joseph  Branch  obtained  grants  for  the 

lands  which  were  entered  in  lieu  of  the  5000  acres  lost.     On 

the  4th  of  June,  1823,  John  Branch,  for  the  consideration  o^ 

one  thousand  dollars,  assigned,  by   an  endorsement   on  the 

above  quoted    memoraiidum,   all  bis  right,  title  and  interest 

therein  to  Jason  Thompson. 

Joseph  Branch  died  in  1827  without  making  Thompson  a 
title  to  the  lands  mentioned  in  the  memorandum,  having  de- 
vised his  real  estate  to  his  minor  children;  and  on  the  10th  of 
October,  1828,  Thompson  filed  his  bill  in  the  chancery  court 
at  Franklin  against  Joseph  Branch's  heirs  and  personal  repre- 
sentatives and  John  Branch,  praying  for  a  specific  execution 
of  the  contract  evidenced  by  said  memorandum.  Before  the 
trial,  Thompson  died,  and  the  bill  was  revived  in  the  names 
of  his  devisees  and  heirs. 

The  defendants,  in  their  a«wers,  declined  admitting  that 
any  consideration  had  passed  from  John  to  Joseph  Branch 
for  the  land  mentioned  in  the  paper  of  the  19th  of  July,  1820; 
and  they  called  upon  the  complainants  for  proof;  and  in  the 
absence  of  such  proof,  they  insisted  that  a  court  of  equity 
would  not  execute  the  contract  implied  therein,  divesting  them 
of  title  to  1200  acres  of  the  land,  and  vesting  it  in  com- 
plainants. 

No  proof  of  any  consideration  was  adduced  by  the  com- 
plainants. 

On  the  hearing,  on  the  16th  of  November,  1838,  his 
Honor  Chancellor  Bramlitt,  dismissed  the  bill;  and  the 
complainants  appealed  in  error. 

Cook  &  Meigs,  for  the  com.plainants,  insisted  that  it  was 
not  necessary  in  this  case,  as  in  ordinary  cases,  to  prove  a 
consideration.  The  paper  itself  acknowledges  that  John 
Branch  was  interested  in  the  land  granted  to  William  Branch, 
.his  father.  True,  the  land  had  been  sold  for  a  debt  of  Wil- 
liam Branch;  but  it  had  been  purchased  for  a  trifle,  and  sold 
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to  Joss ph  Branch  for  a  sum  far  less  than  its  value;  and  the  Thompson 
interest  which  was  acknowledged  to  be  in  John  Branch  might  Branch. 
have  been  founded  on  an  agreement  that  if  he  would  not  dis- 
turb the  proceedings  under  which  the  land  had  been  sold,  and 
which  they  alleged  were  irregular,  Joseph  Branch  would  con- 
vey to  him  some  portion  of  the  tract.  However  this  might  be, 
Joseph  Branch's  letter,  they  said,  was  a  delibreate  acknowl- 
edgment, confirmatory  of  that  contained  in  the  paper  sought 
to  be  set  up  by  the  bill;  that  John  Branch  had  an  interest  in 
the  warrants  which  had  been  drawn  by  Joseph  Branch.  It 
could  not  be  necessary  to  prove  a  consideration  to  sustain  ail 
undertaking  to  convey  a  part  of  a  tract  of  land,  by  one  of  two 
persons  to  another,  when  both  of  them  are  acknowleding  each 
other  as  jointly  interested  in  the  land,  previous  to  the  issuance 
of  the[^first  muniment  of  title.  Such  an  acknowledgment, 
they  insisted,  was  evidence  that  they  both  contributed  the 
means  whereby  the  property  had  been  procured  and  con- 
sequently were  at  least  equitable  tenants  in  common. 

P.  B.  Fogg  &  Marshall,  for  the  defendants,  insisted 
that  there  being  no  proof  of  any  considei'ation,  and  the  paper 
itself  not  implying  any,  there  was  no  principle  upon  which  the 
court  could  be  called  upon  to  set  up  the  instrument  and  give 
the  complainants  a  specific  execution  of  it.  They  cited  Cole- 
man V.  Sarrelly  1  Ves.  Jr.  50,  64,  55. 

Green,  J.,  delivered  the  opinion  of  the  court. 

The  only  question  m  this  case   is,   whether  the  court  Cdn 
divest  the  title  to  the  land  in  controversy,  out  of  the  defendants  ^*<>Q*'T  i^* 
without  proof  that  their  ancestor  received  a  valuable  considera- 
tion therefor. 

It  is  admitted  that  in  ordinary  cases,  where  one  enters  into 
an  obligation  to  convey  land  to  another,  such  contract  will 
not  be  enforced  in  equity,  but  upon  proof  of  the  payment  of  a 
consideration:  but  it  is  insisted  that  this  case  does  not  depend 
upon  the  same  principle. 

The  instrument  upon  which  the  complainants'  claim  is  found- 
ed, is  in  the  following  words:  ^'July  19,  1820.  It  is  under- 
stood between  us,  that  John  Branch  is  entitled  to  (12)  twelve    * 

hundred  acres  of  warrant,  that  is  to  be  drawn,  or  the  land 
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Thompwn    ^|jgjj  located,  ( Subject  nevertheless  to  the  locator^s  part,  to 
Branch.       jjg  taken  from  it  when  ascertained  and  surveyed,)  out  of  the 
grant,  granted  to  William  Branch,  after  said   John  Branch 
pays  his  proportionable  part  of  the  expenses  of  said  land. 

Joseph  Branch.^* 

As  it  is  stated  in  this  memorandum  that  John  Branch  is 
'^entitled  to  twelve  hundred  acres,"  it  is  argued,  that  we  are  to 
infer  that  he  did  not  derive  his  right  from  Joseph  Branch,  and 
consequently  no  consideration  need  be  proved. 

We  caunot  recognize  the  principle  contended  for.  The 
legal  title  was  in  Joseph  Branch.  If  he  is  forced  to  part  with 
that  legal  title,  it  must  be  upon  the  ground  that  ne  holds  it  in 
trust  for  John  Branch.  But  how  can  a  trust  be  raised,  except 
upon  a  consideration? 

If  the  proof  had  shown  that  Joseph  Branch  and  John 
Branch  were  tenants  in  common  in  equity,  and  that  by  some 
means,  the  legal  title  had  been  vested  in  Joseph,  this  would 
have  raised  a  trust  in  favor  of  John,  upon  which  the  court 
touXd  have  acted.  But  there  is  no  such  proof  in  this  case, 
and  we  cannot  infer  it  from  the  use  of  the  word  ''entided"  in 
this  instrument.  It  must,  therefore,  rest  upon  the  ordbiaiy 
ground  of  an  agreement  to  convey  land;  and  no  consideration 
having  been  proved,  it  cannot  be  enforced. 

Let  the  decree,  dismissing  the  bill,  be  affirmed. 


Gray  vs.  Wilsoic. 


PVEAVtKG^—joint  eontraetor—joindtr,  Sfc.  All  U)e  joiot  owncn  of  a  fand  matt 
join  in  any  action  for  its  recovery ;  and  each  hai  a  rig^ht  to  use  the  names  of  all 
in  bringing  and  prosecuting  the  snit.  Therefore,  though  one  be  paid,  he  cannot  t 
without  the  consent  of  all,  withdraw  his  name  or  dismiss  the  suit,  even  as  to 
himself,  and  if  be  beperraitted  to  do  it  by  the  court,  it  is  error,  becaoie  u 
defeatstheactionof  which  neKher  owner  of  the  fund  has  exclusive  control, 
having,  therein  no  separate  interest. 

About  three  weeks  before  the  Nashville  races  in  the  fall  of 
1337,  Samuel  Wilson  made  a  bet  of  $100  with  John  Car« 
son  upon  a  race  to  be  run  by  certain  horses.  On  the  day  of 
the  race,  Thomas  Davis  and  Henry  T.  Gray  agreed  to  be< 
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come  jointly  and  equally  interested  in  the  bet;  and  each  of  ^^T 
them  placed  in  his  hands  $  33  33^  as  their  shares  of  it;  Wiiioo 
whereupon  be  deposited  $100  in  the  bands  of  Samuel  D. 
Wilson  as  stakeholder.  The  horse  bet  upon  by  S.  Wilson 
and  Gray  and  Davis,  owing,  as  they  said,  to  some  unfairness 
in  the  starting,  did  not  run;  and  they  directed  the  stakeholder 
not  to  pay  the  money  to  Carson;  and  on  the  7th  November, 
]837,  they  joined  in  an  action  of  assumpsit  Bg^inst  him  for  the 
money,  in  the  circuit  court  of  Williamson,  and  declared  for 
money  had  and  received.  The  defendant  pleaded  non-assump' 
sU  and  non-assumpsit  within  three  years,  and  issues  were 
thereupon  joined. 

The  suit  being  in  this  state,  in  July,  1838,  Samuel 
Wilson  one  of  the  plaintiffs,  took  from  James  H.  Wilson  his 
two  notes  payable  to  hfmself,  expressing  on  their  face  that 
they  were  given  for  the  shares  of  the  plaintiffs  respectively  in 
the  money  deposited  with  the  defendant;  and  in  consideration 
of  said  notes  he  agreed  to  dismiss  the  suit  and  pay  the  costs. 
He  informed  Gray  of  this  arrangement,  and  offered  him  the 
smaller  of  the  notes,  which  was  $37,  for  his  part  of  the  money 
sued  for;  but  Gray  refused  to  receive  it. 

At  July  term  of  the  court,  Samuel  Wilson,  iu  pursuance 
of  said  agreement,  moved  the  court,  Anderson,  J.,  presid- 
ing, to  enter  a  nolle  prosequi;  and  the  court  thereupon  made 
the  following  entry  on  the  record;  ^'It  is  considered  by  the 
court,  that  said  suit  be  dismissed  as  to  him,  the  said  Samuel 
Wilson.  The  judgment  of  the  court  in  dismissing  is  with- 
out prejudice  or  injury  affecting  the  rights  of  the  other  plain- 
tiffs; and  that  the  said  suit  stand  in  the  same  plight  and  condi- 
tion as  to  them  as  it  heretofore  stood." 

At  November  term,  the  defendant  pleaded,  by  leave  of  the 
courts  accord  and  satis/action;  and  there  was  a  replication, 
and  issue  joined.  The  cause  was  then  tried  before  Judge 
Marchbanks  and  a  jury  of  Williamson.  On  the  trial  the 
facts  here  stated  appeared  in  evidence. 

His  Honor  stated  to  the  jury,  that  Samuel  Wilsoa  and 
Gray  &  Davis  were  partners  in  the  money  deposited  as  a  wager 
in  the  hands  of  the  defendant;  that  the  right  of  action  to  re- 
cover it  was  joint;  that  Gray  &  Davis,  without  joining  Samuet 
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Gray        Wllson    With   them  as  a  plaintiff,   could  not.  recover  their 
Wilson,     part  of  the  money  staked;   that  after  the  dismissal  of  the  suit 
as  to  Samuel   Wilson,   it    stood   in  the  same  condition  as  if 
he  had  not  joined  in  the  institution  of  the  suit. 

The  jury  returned  a  verdict  for  the  defendant;  and  a  motion 
for  a  new  trial  being  refused,  Gray  &  Davis  appealed  in  error. 

Alexander,  for  the  plaintiffs,  said;  we  insist,  1.  That 
this  was  a  joint  cause  of  action,  and  Gray  &  Davis  had  a  right 
to  use  the  name  of  Wilson  in  recovering  their  demand  even 
against  his  consent,  as  they  could  not  sue  or  maintain  the  suit 
without  his  name;  Wright  vs.  McLemare^  JO  Yer.  235. 
And  this  doctrine  applies  as  well  to  joint  parol  contracts  as  to 
specialties;  1  Saund.  R.  154,  n;  1  Chit.  PI.  8,  9;  Chambers 
vs.  IJonaldson,  9  East  471.  These  authorities  show  that  the 
opinion  of  Judge  Anderson  was  wrong  in  dismissing  the  suit 
ad  to  Wilson. 

2.  But  the  opinion  of  Judge  Marchbanks  was  wrong; 
because  although  it  be  true,  we  were  obliged  to  bring  the  suit 
originally  in  the  name  of  all  three,  as  they  were  partners,  or 
joint  owners  of  the  $100;  yet  after  the  suit  had  been  brought, 
the  court  had  it  completely  under  its  control,  and  had  a  dis- 
cretionary power  to  dismiss  it  as  to  Wilson,  on  his  applica- 
tion. The  error  of  Judge  Anderson  was  in  believing  he 
was  compelled  to  dismiss  it.  This  discretionary  power  having 
been  exercised  in  favor  of  dismissal,  and  every  care  taken  in 
the  entry  to  prevent  its  injuriously  affecting  the  other  two 
plaintifis;  the  order  should  have  been  acted  on  by  Judge 
Marchbanks,  according  to  its  words  and  intent.  Instead  of 
that,  he  charged  against  the  order,  and  m^de  the  cause  rest 
upon  this;  that  if  the  jury  believed  the  order  Judge  Ander- 
son had  made  of  record  at  a  previous  term,  they  must  find  for 
defendant;  and  the  jury  had  no  discretion;  the  merits  of  the 
cause  which  were  certainly  with  the  plaintiffs,  were  not  left  to 
them  or  acted  on  by  them. 

But  it  seems  after  a  suit  has  been  rightly  brought,  one  plain- 
tiff may  be  non  suited  and  the  suit  maintained  as  to  the  others; 
Chamberlain  vs.  Prescotl^   cited  1   Lord  Ray.  380;  and  if. 
this  be  the  law,  there  is  no  reason  why  the  present  action  can-, 
not  be  maintained  after  the  dismissal  as  to  \Yilson. 
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R.  C.  FosTEH,  Jr.  and  Marshall,  for  the  defendant.  G™y 

'  V. 

AVjUoD. 

Grefn,  J.,  delivered  the  opinion  of  the  court. 

There  is  error  in  the  record  in  this  case. 

The  hundred  dollars  deposited  with  Wilson  the  stakeholder, 
belonged  jointly  to  Gray,  Davis  nnd  Wilson,  the  original  plain- 
tifls,  there  could,|  therefore,  be  no  recovery  except  [in  the 
name  of  all  these  parties.  Wilson  had  no  right  to  compromise 
the  suit,  and  dismiss  it,  witliout  the  consent  of  his  co-plain- 
tiffs. 

If  he  had  received  satisfaction  for  his  part  of  the  amount 
claimed,  still  the  other  plaintiffs  liad  a  right  to  prosecute  the 
suit  in  the  name  of  all  three,  for  their  use. 

Perhaps  the  court  at  the  trial,  might  have  construed  the  pre- 
vious order  dismissing  the  suit  as  to  Wilson,  so  as  not  to  affect 
the  rights  of  Gray  &  Davis.  If  so,  there  was  error  in  the 
judgment. 

At  any  rate,  there  is  error  in  the  record,  for  which  the  judg- 
ment must  be  reversed  and  the  caqse  remanded  for  another 
trial,  ill  the  name  of  all  the  original  plaintiffs. 

Note.    Joinder  «/  Co-ContratUrt. 

1.  A*  Pimf^ttffb,    Comyn'sDig^,  Abatement »  F.  12.    Conaeqaencei   of  boh- 
joinder,  and  bow  adTantag^  it  to  be  taken  of  tbeomiMioo.    Id.  12. 12. 

2.  AtDefendanU.    Act  ofl789,c.  57,  {5;  Adnunistratort  of  Kenon,!  Hay- 
wood, 216;  4  Id.  152. 
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Hardeman  vs,  Shumate. 

Laicdix)RD  akd  TENAvr.  lAen  on  Cr»p.  Landlordt,  by  the  yirtoe  of  tb» 
**]ieD  on  the  crop  growing  on  the  rented  premiMit*'  given  bj  the  act  of  1835» 
c  21,  have  no  propertj  in,  or  rig^ht  to  the  crop,  and  can  maintain  no  actioa 
grounded  on  anj  taking,  or  detaining  of,  or  injury  to  it. 

Same.  Precedenettf  debt  for  rnU,  hnD  tecur^.  The  landlord*!  debt  for  rent 
is  entitled  to  satisfaction  out  of  the  crop,  growing,  &c.«  precedent  to  all 
other  debts  of  the  tenant ;  and  this  precedence  is  preserved  by  bringing  suit 
for  the  debt,  within  three  months  after  the  rent  falls  due,  and  prosecuting  it 
to  judgment, — ^the  lien  of  which  judgment,  and  the  execution  thereon,  takea 
date  from  the  day  (he  rent  fell  due. 

About  the  1st  of  January,  1837,  the  plaintiff,  Franklin' 
Hardeman,  rented  thirty  acres  of  cleared  land  to  Isaac  Potete, 
at  two  dollars  per  acre,  to  be  paid  on  the  1st  of  January,. 
1838.  Potete  planted  the  land  in  corn,  of  which  he  made 
a  crop  of  seventy  barrels,  and  died  intestate  and  insolvent  in 
the  fall  of  1837.  Administration  on  bis  estate  was  granted, 
by  the  county  court  of  Williamson,  to  the  defendant,  Wil- 
liam J.  Shumate,  on  the  first  Monday  of  November,  1837. 
Shumate,  in  the  character  of  administrator,  though  notified 
by  the  plaintiff  not  to  sell  the  corn  till  the  rent  was  paid, 
nevertheless  sold  it,  in  the  month  of  November,  1837,  for 
about  one  hundred  and  twenty  dollars. 

On  the  31st  of  March,  1838,  the  plaintiff  sued  Shumate 
in  the  circuit  court  of  Williamson,  not  in  his  representative 
capacity,  but  in  his  own  rights,  and  declared  in  case,  laying 
the  gravamen  of  bis  action  in  this,  that  the  defendant  by  sel- 
ling the  crop  whilst  the  lien  thereon  continued,  but  before  any 
action  to  enforce  it  could  be  brought  against  him  as  adminis- 
trator (he  not  being  suable  in  that  character  till  six  months  after 
his  qualification,)  had  deprived  the  plaintiff  of  the  benefit  of 
the  lien. 

At  the  trial  before  Judge  Marchbanks,  at  November 
Term,  1838,  he  charged  the  jury,  that  unless  the  plaintiflT 
satisfied  them  by  proof,  that  he  had  recovered  judgment  for 
the  rent  against  Potete,  or  his  administrator,  in  that  charac- 
ter, he  could  not  recover  in  this  action.  The  jury  returned 
a  verdict  for  the  defendant;  and  the  court,  having  overruled 
Uie  plaintiff's  motion  for  a  new  trial,  he  appealed  in  error. 
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]S!arshall,  for  the  plaintiff  said,  the  plaintiff  had  a  lien    Ha«j««'«n 
t)D  the  crop  for  the  payment  of  his  rent,  by  the  act  of  1825,       Shoiaie. 
c  21.     By  the  act  of  the  defendant  complained  of,  he  is  de- January  is. 
prived  of  his  security  for  this  debt.     The  insolvency  of  the 
tenant  is  shown  to  ascertain  the  extent  of  the  damage  done 
the  plaintiff  by  the  wrongful  acts  of  the  defendant,  in  depriv- 
ing him  of  his  security;  and  it  is  no  objection,  that  no  judg- 
ment ws  taken  against  the  administrator  in  that  character.    1. 
Because  the  gist  of  the   action  is   the  plaintiff's  loss  of  his 
debt,  by  the  defendant's   tortious  act;  2.  Because  the  ad- 
ministrator, by  the  act  of  1829,  c  57,  could  not  be  sued  in 
that  character,  for  six  months  after  his  qualification,  which 
six  months  embraced  the  three  months  immediately  after  the 
rent  fell  due,  and  the  law  would  require  the  plaintiff  to  do  an 
impossible  thing. 

3.  It  is  the  administrator  in  his  own  right  who  is  sued, 
within  the  three  months  after  the  rent  fell  due,  being  the  per- 
son against  whom  in  his  fiduciary  character  the  judgment  must 
be  taken.  And  he  is  sued  in  his  own  right,  because,  having 
all  the  papers  of  the  deceased,  and  knowledge  of  all  the  evi- 
dence, if  any,  going  to  show  that  the  deceased  never  did  owe 
the  rent,  or  that  he,  or  bis  representative  had  paid  it,  it  would 
be  competent  for  him  to  make  proof,  in  this  action,  to  show 
that  the  act  of  defendant  was  not  tortious,  or  did  not  damage 
the  plaintiff.  And  a  judgment  against  him  could  not  possibly 
injure  him,  for  it  is  only  the  surplus  of  the  crop,  after  dis- 
charging liens  on  it,  that  is  assets  in  his  hands;  and  it  is 
only  for  that  which  is  not  assests  that  the  plaintiff  would  re- 
cover. 

4.  If  the  act  of  1829,  c  57,  had  not  stood  in  the  way, 
and  the  act  of  1833,  c  31,  had  never  been  passed,  still  if 
the  plaintiff  had  sued  the  defendant  as  administrator,  on  the 
unliquidated  account  for  the  rent,  the  defendant  might  have 
pleaded  plene  adminUtravitj  or  outstanding  debts  of  higher 
dignity,  and  the  only  judgment  he  could  get  would  be  of  as- 
sets, quando^  ^c,  upon  which  he  could  sue  out  no  ^.^h.  It 
is  true  that  this  would  ascertain  the  claim,  but  when  the  claim 
is  ascertained  by  a  suit  between  the  same  parties  wherein  all 
proof  on  this  question  is  as  competent  in  the  one  form  as  in 
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Jiarden:»n     ||j^  other,  the  One  is  as  likely  to  be  right  as  the  other;  and 
Shumaie.     jt   would   be  wofsc   than   useless    to   put   the   plaintiff  and 
defendant  to  the  costs  of  two  suits  when  one  would  settle  the 
dispute  as  well,  and  in  precisely  the  same  way. 

5.  Because,  under  the  act  of  1833,  c  36,  the  administra* 
tor,  or  any  creditor  of  the  deceased  might  have  suggested  the 
insolvency  of  the  estate,  before  the  rent  fell  due,  and  do 
judgment  of  any  kind  could  have  been  obtained  by  the  plain- 
tiff, even  if  the  act  of  1829,  c  57,  had  been  t)ut  of  the 
way.  The  plaintiff  in  order  to  have  benefit  of  a  legal  right 
will  not  be  required  to  do  an  impossible  thing. 

6.  Because  a  judgment  by  the  plaintiff  against  the  admin- 
trator  quondo^  would  be  of  no  service  to  him,  he  could  take 
out  no^.  fa.  on  it,  to  seize  the  crop,  or  give  him  a  perfect 
lien,  in  order  to  have  recourse  over  against  a  stranger,  if  the 
defendant  is  to  be  looked  on  as  a  stranger. 

The  case  of  Ballantine  vs.  Greer ^  6  Ter.  267,  was  an 
action  of  assumprit  by  the  heirs  of  the  landlord  against  the 
Assignee  of  a  ginner's  receipt  for  cotton  supposed  to  have 
been  raised  on  the  rented  premises.  The  tenant  was  alive, 
and  was  passed,  and  the  assignee  sued  in  an  action,  in  form 
ex  contraciUy  though  a  total  stranger  to  the  renting,  or  the 
dealings  between  the  landlord  and  tenant,  and  withom  any 
privity  whatever  with  the  parties,  except  the  fact  of  being 
adsignee  without  notice.  From  the  report  of  the  case,  h 
would  seem,  that  it  was  an  action  barely  for  money  had  and 
received.  If  the  point  of  the  decision  is  apprehended,  it  is, 
that  the  landlord  could  not  sue  the  assignee  without  a  judg- 
ment against  the  tenant,  because  he  could  not  take  possession 
of  the  crop,  if  in  the  tenant's  possession,  without  such  judg- 
ment. This  reasoning  is  specious,  and  possibly  correct,  in 
an  action  of  assumpsit,  if  the  lien  under  the  act  of  assem- 
bly is  understood  to  be  inchoate  and  of  do  value,  until  a 
judgment  is  taken  against  the  tenant,  and  perhaps  ajl./a., 
(as  the  crop  is  personal  property  after  it  is  gathered,)  issued  in 
order  that  the  lien  may  be  made  a  perfect  lien,  according  to 
the  doctrine  iti  chancery,  when  a  bill  is  fixed  to  subject  equ- 
tien  to  the  payment  of  a  legal  demand.  But  however  this  may 
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be,  in  such  a  case  as  BallarUine  vs.  Greer^  it  is  insisted  that    ^»*"^««>*" 
the  reasoning  does  not  apply  to  the  case  before  the  court.  Shumate. 

This  is  a  special  action  on  the  case  against  the  administra- 
tor of  the  tenant,  who  is  dead  insolvent,  and  the  defendant 
fully  notified  of  all  the  facts,  and  forbid  to  do  the  act  com- 
plained of;  to  wit:  from  converting  and  disposing  to  his  own 
use,  of  property,  in  which  the  plaintiff  was  interested  to  a 
certain  value,  whereby  the  plaintiff  was  deprived  of  that  in- 
terest; and  to  sustain  this  action  it  is  wholly  immaterial,  whe- 
ther he  has  the  right  of  possession  or  not.  It  is  sufficient 
that  he  has  an  interest,  that  he  has  been  injured  in,  by  the 
act  of  plaintiff,  like  the  case  of  a  reversioner  against  a  stran- 
ger, who  commits  waste  affecting  the  inheritance,  whilst 
rightfully  in  the  possession  of  a  tenant  for  years.  The  rever- 
sioner may  bring  his  action  on  the  case  for  the  damage  done 
his  inheritance  against  the  stranger,  although  the  reversioner 
had  neither  the  possession  of  the  thing  wasted  nor  the  right 
to  the  possession,  and  though  the  tenant  for  years  might 
sue  the  same  stranger  in  tresspass  for  the  same  act,  for  the 
damage  done  the  term;  and  so  of  many  cases  that  might  be 
mentioned.  In  the  case  before  the  court,  the  act  of  1825 
vests  in  the  plaintiff  an  interest  in  the  crop.  The  defendant 
has  deprived  him  of  that  interest,  and  it  is  insisted  that  he 
ought  to  recover  the  damages  consequent  thereon. 

Alexander  for  the  defendant,  said — 1.  The  plaintiff  must 
allege  and  show  to  the  jury  that  he  has  recovered  a  judgment 
against  the  tenant  or  his  representative,  or  he  caAtiOt  recover; 
JSallaniine  v.  GreeVy  6  Yer.  267. 

2.  The  plaintiff  has  no  lien  on  the  crop  until  he  recovers  his 
judgmet  and  gets  execution;  Lawrence  v.  Jenfctnff,  7  Yer. 
494. 

3.  The  difficulty  of  being  precluded  by  the  acts  of  assem- 
bly from'  recovering  a  judgment  against  the  administrator  until 
the  three  months,  and  with  it  the  lien  for  the  rent  would 
expire,  must  be  remedied  by  the  legislature,  and  not  by  the 
courts;  Cock  ^  Jack  v.  McGinnis,  M.  &  Y.  361. 

4.  From  the  fact,  that  ihe  landlord  has  no  lien  on  the  crop 

till  he  recovers  his  judgment,  two  things  result:    1.  That  the 

crop  raised  on  the  rented  premises,  being   personal  property, 
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went  to  the  defendaot  as  administrator  of  the  tenaot  on  the 
grant  of  letters  of  administration  to  him,  and  he  was  obliged 
to  sell  aod  treat  the  crop  as  assets,  and  he  would  be  liable  to 
creditors  or  distributees  if  he  were  to  fail  to  do  so.  2.  The 
crop,  in  case  the  tenant  was  insolvent,  being  a  part  of  his  per- 
sonal estate,  roust  be  distributed  pro  rata  among  aU  the  cred- 
itors; and  the  plaintiff  should  file  his  claim  and  receive  his 
dividend  under  the  act  of  1833,  the  contract  having  been 
forfeited^  according  to  the  doctrine,  7  Yer.  494,  on  the  1st 
January,  1838,  after  the  sale  of  the  crop  by  the  administrator. 

Greene,  J.  delivered  the  opinion  of  the  court. 
Jan.  17.  This  is  an  action  on  the  case  to  recover  the  sum  due  the 

plaintiff  for  the  rent  of  thirty  acres  of  land  rented  by  him  to 
Potete  for  the  year,  1837. 

In  the  fall  of  that  year  Potete  died,  and  the  defendant  ad- 
ministered on  his  estate  and  sold  the  crop,  that  had  been  raised 
on  the  lands  of  plaintiff,  knowing  that  the  rent  was  unpaid. 
The  suit  was  brought  against  the  defendant  in  his  individual 
character,  and  not  as  administrator  of  Potete. 

The  plaintiff  insists  that  this  case  differs  from  the  cases  of 
BaUatiHne  v.  Greer y  6  Yer.  Rep.  267,  and  Lawrence  v. 
JenkinSy  7  Yer.  Rep.  494,  because  those  were  actions  of  as^ 
sumpHtj  and  this  is  an  action  on  the  case;  and  that  although 
the  act  of  1825  would  not  give  the  landlord  such  a  lien  on 
the  crop  for  the  rent,  that  he  might  sue  for,  and  recover  the 
property,  still  it  gives  him  such  an  interest  in  it,  as  that  the  ap- 
propriation of  it  thy  another,  is  such  an  injury  to  him,  that 
case  will  lie. 

We  cannot  perceive  that  there  is  any  thing  in  the  form  of 
the  action  that  will  prevent  the  application  of  the  cases,  which 
have  fixed  a  construction  of  the  act  of  1825,  c.  21.  If  this 
act  does  not  give  to  the  landlord  a  specific  lien  upon  the  crop, 
so  that  he  might  recover  in  trover,  for  its  conversion,  but  con- 
fers a  mere  priority  of  satisfaction, — the  lien  of  bis  judgment 
and  execution  taking  date  from  the  day  the  rent  falls  due, — it 
follows  that  a  conversion  of  the  crop  is  not  a  wrong  done  to 
the  landlord,  for  which  case  will  lie;  7  Yer,  Rep.  494. 

The  judgment  must  be  affirmed. 
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NoT£.    It  is  a  miscoaceptioD  of  the  nature  of  the  thin^  which  has  led  to  the 
«uits,  of  which  tbii  case  and  the  two  reported  m  Yerg^er,  are  examples.    No  lien 
is  sacbaa  interest  as  that  for  an  injury  to  the  property,  to  which  it  attaches,  the 
party  entitled  to  the  lien  may  maintain  an  action.    The  several  classes  of  persons 
mentioned  by  Stort— Bailments,  \  440 — have  a  lien,  accompanied  with  poss«9« 
sioo  of  the  thing,  touching  which  the  lien  arises.    Besides  the  actual  possession* 
they  have  a  right  to  possession,  until  the  charge,  attaching  to  the  property  is  paid 
or  discharged.     Story  *8  Eq.  (506.    And  for  an  amotion  or  deprivatioa  of  suioh 
possession,  or  for  the  abuse    or  daooage  of  the  thing,  while  the  possession  cofl- 
tinnes  in  any  of  those  persons,  they  may  maintain  an  action  as  well  as  the  gene- 
ral owner.     2  Bl.  Comm.  144,  145.     But  it  is  the  possession  and  the  injury  to  ^ 
not  the  lien,  or  any    damage  of  which  it  is  capable,   which  gives  the  action. 
There  are  some  cases,  besides  that  of  landlords,  of  liens  not  accompanied  with 
possession, — as  the  lien  of  a  vender  of  real  estate,  the  lien  of  judgment  creditors, 
and  perhajM  others;  and,  in  none  of  them,  can   the  party  entitled  to  the  Hen* 
maintain  an  action  for  arf  injury  or  damage  to  the  property,  to  which  the  lien  at- 
taches.   The  landlord's  lien  gives  him  neither  Jus  in  re  nor  Jus  ad  r«ni,  neither 
a  right  in,  nor  to,  the  crop;  but  only  a  priority,  which  is  of  such  an  ideal  nature, 
that  it  is  not  susceptible  of  injury  by  a  conversion  of  the  property,  and  can  only 
btt.lost  by  the  neglect  of  the  landlord  himeJf.    And  so  of  every  other  lien  not 
accompanied  by  possession.  Reporter. 
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Kercheval  vs.  Harhey. 


Bond.  Performance  or  breach  of  condition — 1831,  c.  2',  of  delivery  bonds^  appor- 
tiorvnent  of  damages  Jor  breach  of  where  several  exeeutione  of  the  same  teste  ora 
levied  on  the  same  property.  An  obligor  cannot  be  held  responsible  for  a  breach 
of  the  condition  of  his  bond,    caused  by  legal  constraint. 

Thus,  under  the  act  of  1831,  c.  25,  which  embraces  delivery  bonds  taken  after 
its  passage,  though  founded  upon  esecut'ions  issued  before,  if  several  writs  of 
^.  fa.  be  levied  on  the  same  property,  the  obligors  in  a  bond  executed  to  the 
plaintiffs  in  one  of  them,  conditioned  to  deliver  the  whole  property,  will  be 
bound  to  deliver  only  so  much  of  it  as  will  be  of  value  sufficient  to  satisfy  the 
proportion  of  the  execution  of  the  obligees  to  which  tkey  would  belentitied  a' 
against  the  plaintiffs  in  the  other  executions. 

The  plaintifis,  Samuel  Kercheval,  Ricbard  G.  Scoggin 
and  Andrew  H.  Ballantine,  merchants  of  Pulaski,  and  partners 
under  the  name  of  Kercheval,  Scoggin  &  Co.,  on  the  2d  of 
August,  183  L,  recovered  a  judgment  for  $4409  50  cents  in 
the  cicuit  court  of  Giles  against  Lewis  H.  Brown  as  principal, 
and  Robert  B.  Harney  and  John  Hawkins,  his  sureties  in  an 
appeal  in  the  cause  from  the  county  court.  Upon  this 
judgment,  the  plaintiffs  sued  out  afi.fa,  on  the  15th  Septem- 
boi*,    1831,     tested   as   of   the   preceeding    August  term, 
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Kerchevai  directed  to  the  sheriff  of  Giles,  by  whom  it  was  levied,  oil 
HarD«/.  the  12tb  of  December,  1631 ,  upon  eight  negroes  of  the  value 
of  ^3444,  the  property  of  Brown.  He  proposed  to  replevy 
the  property,  which  was  done  by  his  executing  to  the  plaintifis 
a  bond  with  the  defendants,  Robert  B.  Harney,  Edward  D. 
Jones  and  James  W.  Eastham,  as  his  sureties,  of  the  same 
date  as  the  levy,  conditioned,  in  the  event  the  execution  should 
not  be  satisfied,  for  the  delivery  of  the  slaves  to  the  sheriff  on 
the  6th  of  February,  1832,  at  the  court  house  in  Pulaski,  then 
and  there  to  be  sold  to  satisfy  said  execution. 

Besides  this  execution  there  came  to  the  hands  of  the  sheriff 
of  Giles  several  other  executions  against  Brown,  as  follows: 

1.  One  in  the  name  of  the  Governor  of  the  State,  issued  to 
have  execution  of  a  judgment  obtained  upon  a  forfeited  de- 
livery bond  of  the  same  slaves,  issued  on  the  13th  of  January, 
1832,  tested  the  first  day  of  November  term,  1831,  which 
came  to  the  sheriff's  hands  on  the  16th,  and  was  levied 
on  the  same  property  on  the   17th   of  February,  1832. — 

2.  One  in  the  name  of  Robert  Turner,  founded  also  on 
a  judgment  obtained  on  a  forfeited  delivery  bond  of  some 
of  th^  same  slaves,  issued  the  15th  of  February,  1832,  tested 
the  first  Monday  and  levied  on  the  7th  of  February,  1832,  on 
a  slave  Daniel,  and  on  the  10th  of  April,  on  several  of  the 
fisrt  mentioned  slaves.  3.  One  in  the  name  of  Paul  J. 
Watkins,  founded  on  a  forfeited  delivery  bond  of  one  of  said 
slaves,  issued  the  17th;  tested  the  first  Monday  of  Febru- 
ary, 1832,  and  levied  on  the  day  of  its  issuance  on  some 
household  furniture  of  Brown.  4.  One  in  the  name  of  Ezra 
Webb  &  Co.,  issued  on  the  17th  and  tested  the  first  Mon- 
day of  February,  1832,  and  levied  on  the  day  of  its  issuance 
on  the  same  slaves  and  others.  5.  One  in  the  name  of  John 
Laird,  founded  on  a  forfeited  delivery  bond  of  the  same  slaves, 
issued  on  the  17th,  tested  the  first  Monday  of  February,  1832, 
and  levied  on  the  day  of  its  issuance  on  the  same  slaves. 

These  executions  were  all  founded  upon  judgments  recover- 
ed in  the  circuit  court  of  Giles.  But  besides  these,  six  other 
executions  founded  upon  judgments  recovered  against  Brown 
in  the  county  court  of  Giles,  had  corpe  into  the  hands  of  the 
sheriff,  upon  which  he  sold  the  negroes  in  question  on  the  9th 
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and  20th  of  May,    1832;  and   die   proceeds,    amounting   to    Kerchevai 
jS3,909  50,  were  applied  towards  these  latter  in  exclusion  of    Hamcy. 
the  circuit  court  executions. 

The  delivery  bond  executed  to  the  plaintiffs  was  of  course 
forfeited,  and  on  the  2d  of  November,  1535,  the  plaintiffs 
sued  the  defendants  upon  the  bond  in  the  circuit  court  of 
Giles.  Pleadings  were  filed,  but  the  cause  was  submitted 
to  his  Honor  Judge  Anderson  sitting  for  Judgo  Dillahun* 
TY,  at  June  term,  1838,  upon  an  agreed  case,  of  which  the 
above  facts  are  the  substance;  and  if  the  law  should  be  for 
the  plaintifTs,  they  were  to  have  judgment  for  the  amount  of 
the  judgment  recited  in  the  delivery  bond,  interest,  fees, 
commissions,  &c. 

His  Honor  gave  judgment  for  the  defendants,  upon  the 
ground  that  they  were  discharged  from  the  obligation  of  their 
bond  by  the  seizure  and  sale  of  the  slaves  by  the  sheriff  under 
the  county  court  executions, — it  being  on  that  account  im^ 
possible  for  them  to  make  the  delivery.  The  plaintiffs  ap- 
pealed in  error. 

The  debate  here  related — 1.  To  the  extent  of  the  respon* 
sibility  of  the  defendants,  if  resposibieatall;  and  this  involved, 
the  question,  whether  the  bond  was  to  be  controlled  by  the  act  of 
1831,  c.  25,  or  by  the  previous  laws  upon  the  subject  of  de^ 
livery  bonds.'  If  by  the  former,  the  defendants  were  responsi- 
ble only  for  the  value  of  the  property  specified  in  the  bond, 
not  delivered.  If  by  the  latter,  they  were  responsible  for  the 
whole  debt  of  the  plaintiffs,  without  reference  to  the  value  of 
tb&  property  levied  upon  under  their  execution.  2.  To  the 
amount  of  damages  sustained  by  the  plaintiffs,  by  reason  of  the 
non-delivery.  Was  it  the  value  of  the  negroes,  or  only  so 
much  of  their  value  as  they  would  have  been  entitled  to  re- 
ceive? And  here  the  question  arose,  whether  the  plaintiffs  in 
the  other  executions  of  the  same  teste,  and  levied  on  the  same 
negroes  were  entitled  to  a  part  of  their  value? 

Waight,  for  the  plaintiff,  said — 1.  One  question  raised  by 
the  record,  is,  whether  the  delivery  bond  sued  on,  is  to  be 
controlled  by  the  act  of  1831  ?  We  contend  that  act  caabave 
no  effect  upon  this  bond;  if  so,  it  is  immaterial  what  the  value 
of  the  property  levied  on  is,  when  the  bond  became  forfeited 
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Kcrchevai    the  sureitcs  Were  liable  for  the  whole  debt.    Love  vs.  Smithj 

Harni^y.        4  Yef.   117. 

That  the  legislature  intended  the  act  to  operate  pros- 
pectively, is  manifest  from  its  purview,  and  especially 
the  second  section.  Bacon  says,  ^'the  most  natural  and 
genuine  way  of  construing  a  statute,  is  to  construe  oae 
part  by  another  part  of  the  same  statute."  4  Ba.  Ab.  645* 
The  sense  and  meaning  of  the  whole  act  is  the  law.     Id.  Ibid. 

Again,  it  is  undeniably  true,  that  the  second  and  subsequent 
sections  have  no  application  to  this  bond;  and  it  cannot  be 
supposed,  for  a  moment,  that  the  legislature  intended  to  af« 
feet,  by  the  first  section  of  the  act,  a  class  of  cases  not  pro* 
vided  for  in  the  subsequent  sections.  No  reason  can  be  given 
for  such  distinction.  The  first  section  lays  down  its  objects 
and  principles  in  general  terms;  the  second  section  proceeds 
immediately  to  give  the  details  of  its  operation,  and  to  desig- 
nate the  class  of  cases  upon  which  the  act  was  to  operate. 

Again,  by  the  law,  as  it  stood  prior  to  this  act,  the  levy  and 
the  forfeiture  of  the  bond,  whether  the  property  was  of  value 
to  pay  the  debt  or  not,  discharged  the  original  judgment,  and 
those  only  who  executed  the  bond  became  liable.  Camp  vs. 
JLatrd,  6  Yer  946;  Brown  vs.  McDonald,  8  Yer.  160. — 
These  two  cases  are  identical  with  the  one  now  before  the 
court.  The  executions  issued  the  same  day,  and  the  levies 
and  bonds  and  forfeitures  occurred  at  the  same  time.  It  fol- 
lows, therefore,  if  the  act  of  1831  controls  this  bond,  the 
plainttffi  may  lose  their  whole  debt,  the  judgment  being  satis- 
fied; and  their  only  remedy  being  upon  the  bond,  if  that  proves 
insufficient,  the  residue  of  their  debt  is  gone! 

And  if  the  plaiiitiiFs  have  a  remedy  against  the  original  de- 
fendants in  the  judgment,  how  is  that  remedy  to  be  enforced.^ 
by  motion  or  by  a  new  suit  at  common  law? 

A  construction  so  unjust,  inconvenient,  and  against  reasoD, 
will  not  be  given.     4  Ba.  Ab.  653. 

This  bond  cannot,  by  any  possible  construction,  come 
wholly  under  the  act  of  1831;  if  not,  why  should  any  portion 
of  the  case  be  effected  by  its  provision.^ 

By  the  provisions  of  the  act  of  1831,  the  levy  of  a^.  fa* 
upon    property  of  the  principal  debtor,  sufficient  to  pay  the 
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debt,  and  the  taking  of  a  delivery  bond  and  its  forfeilure,  do  Kerchevai 
not  discharge  the  judgment.  The  original  parties  thereto  are  iiamey 
still  liable;  but  in  the  case  of  Camp  vs.  Laird^  this  was  held 
to  be  a  satisfaction  of  the  judgment  and  a  discharge  of  Mrs. 
Camp,  who  did  not  join  in  the  bond;  if  that  decision  is  to 
be  regarded,  the  act  of  1831  can  have  no  influence  in  this 
ease.     6  Yer.  246. 

Such  a  construction  must  therefore  be  given  as  to  avoid 
these  absurdities.  In  all  cases,  therefore,  where  the  <;xecu- 
tioo  issued  prior  to  the  passage  of  the  new  law,  the  old  law 
governs;  but  aliter^  if  the  execution  issued  after  the  passage 
of  the  act  of  1831.     7  John's  Rep.  477. 

Lastly,  The  agreed  case  fixes  the  liability  of  the  defen- 
dants for  the  whole  debt,  minus  the  payment  by  Harney. 

The  fi.  fas.  of  Ezra  Webb  &  Co.,  John  Laird  and  Ker- 
cheval)  Scoggin  &  Co.,  bore  the  same  test,  and  were  entitled 
to  a  pro  rata  division  of  the  property  levied  on,  and  of  course 
the  Sheriff  might  lawfully  levy,  one  or  all  of  them  upon  the 
same  property.  Porter  vs.  Earthman^  4  Yer.  Rep.  358;  3 
Murpbey.  Rep.  43. 

As  to  the  cases  of  Robert  Turner  and  Paul  J.  Watkins,  on 
the  former  no  fi.Ja.  was  issued  from  the  August  Term  of  th^e 
circuit  court  1831 ;  and  on  the  latter  the^.  fa.  issued  was  not 
levied.  It  is  clear  they  were  not  in  the  way  of  our  execu' 
tion. 

It  seems,  therefore,  that  there  was  nothing  in  existence  at 
the  time  the  bond  sued  on  was  taken,  that  can  exonerate  the 
defendants  from  the  payment  of  this  debt. 

3.  The  next  question  is,  has  any  thing  transpired  since  the 
execution  of  the  bond,  that  is  sufficient  to  release  them  from 
its  penalties.^  It  is  supposed  and  argued  by  the  defendants, 
that  they,  in  law,  complied  with  the  conditions  of  the  bond, 
by  doing  what  they  say  was  equivalent  to  a  delivery  of  the  ne- 
groes. It  was  upon  this  ground  the  circuit  Judge  put  the 
case.  For  the  plaintiff,  we  contend  nothing  of  this  sort  hap*- 
pened. 

1.  The  negroes  having  been  seized  by  virtue  of  the  execu- 
tion in  favor  of  Kerchevai,  Scoggin  &  Co.,  on  the  12th  day 
of  December,  1831,  the  sheriff's  lien,  created  thereby,  re- 
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Ktrchcval    mjined  until  the  forfeiture  of  the  delivery  bond  sued  on,  and 

V.  "^  '  , 

Hirn'sy.  if  the  negroes  had  been  delivered  on  the  day  of  sale,  the  pri- 
ority of  the  plaintiff^s  levy  would  have  prevailed.  Lusk  vs. 
Ramsey^  3  Mun.  417;  PorUr  vs.  Sh^xoell  eL  al.\  Suprefttie 
Court,  Nashville,  MSS.  But  the  momenithe  bond  was  for- 
feited, the  lien  of  the  county  court  executions  attached. 

2.  Between  the  taking  and  forfeiture  of  the  delivery  bonds, 
the  negroes  being  in  the  custody  of  the  law,  could  not  be 
seized  or  taken  by  a  subsequent  execution.  The  seizure 
made  by  the  sireriff,  under  the  county  court  executions,  daring 
this  period,  therefore,  operatel  nothing.  By  the  levy  of  an 
execution,  a  special  property  is  vested  in  the  sheriff,  the  whole 
property  in  the  goods  is  divested  out  of  the  debtor,  and  the 
general  property  is  in  abeyance  until  the  day  of  sale.  Hence 
notbing  is  left  for  the  subsequent  execution  to  afiect;  a  levy 
gives  the  sheriff  no  power  or  control  over  the  goods.  7  Law 
Lib.  131,  top  page;  Gro.  Car.  149;  Property  once  levied 
on  by  a  sheriff  is  like  money  in  his  hands  made  on  BJi./a,^ 
or  balance  on  hand,  after  satisfying  the  judgment,  it  is  not  the 
subject  of  levy  in  his  hands.  Turner  vs.  Fendall^  1  Crancb. 
122. 

Bift  3.  If  a  levy  in  such  case  could  be  made,  it  must,  of 
course,  be  subject  to  the  lien  and  priority  of  the  levy  already 
made;  and  if  the  property  be  left  in  the  actual  possession  of 
the  debtor  until  the  day  of  sale,  it  is  his  duty  to  deliver  it  in  dis" 
charge  of  the  bond.  This  results  from  the  very  nature  of  his 
undertaking.     Lusk ys,  Ramsiy^  3  Mun.  417. 

4.  But  aside  from  all  this,  on  the  day  of  sale,  and  for  a 
long  time  before  and  afterwards,  the  debtor  and  his  sureties 
in  this  bond,  had  it  perfectly  in  their  power  to  deliver  this  pro- 
perty. It  was  in  their  actual  possession  and  fully  und^r  their 
control. 

5.  But  to  go  further:  where  a  person  by  word  undertakes 
(o  do  an  act,  it  is  not  sufficient  for  him  to  show  that  he  has 
done  all  in  his  power;  for  the  condition  is  for  his  benefit,  and 
if  not  performed  he  is  subject  to  the  penalty.  This  rule  is 
Subject  only  to  three  exceptions,  to  wit,  where  the  condition 

•     is  prevented  being  performed  by  the  act  of  God,  the  act  of 
the  law,  or  the  act  of  the  obligee.     Dougherty  vs.  Jfeal^  I 
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Sauod.  21  Id,  214,  215,  also  note  2,  latter  part.  He  was  to 
deliver  the  property  or  pay  the  debt.  It  is  not  pretended 
that  he  was  prevented,  either  by  the  act  of  God  or  of  the 
law.  And  if  the  obligor  might  have  performed  the  condition 
be  was  bound  to  do  so.  Bigland  vs.  Skelton,  12  East,  436; 
Mounsey  vs.  Drakt  and  Goff^  10  Johns.  Rep.  27;  Mitchell 
vs.  Paiillo  2  Hawk's  Rep.  40. 

When  a  person  undertakes  to  do  an  act  to  a  stranger,  nor- 
thing short  of  a  performance  will  discharge  the  bond;  an  offer 
and  refusal  on  the  part  of  the  stranger  will  not  do.  10  Johns. 
Rep.  27;  2  Hawk's  Rep.  40.  In  this  case  there  was  no  of- 
fer or  attempt  to  perform  the  bond.  It  is  not  sufficient  that 
the  Sheriff  might  have  taken  the  property,  and  did  not.  10 
Johns.  Rep.  27. 

6.  It  is  undeniably  true,  that  the  property  was  subject  to 
the  levy  of  our  execution  at  the  time  it  was  made.  If  the  d^*- 
fendaots  had  not  interposed  by  giving  this  bond,  our  debt 
would  have  been  secure.  We  had  no  power  to  say  they 
should  not  give  the  bond;  nor  had  the  sheriff.  We  were 
forced  to  this  course  without  our  consent*  The  act  of  the 
defendants  in  giving  the  bond,  and  its  subsequent  forfeiture, 
was  a  complete  satisfaction  of  our  judgment,  and  a  destruction 
of  the  lien  created  by  our  levy.  If  the  defendants  confided 
too  much  when  they  became  the  surety  of  Brown,  it  ws^s 
their  own  folly;  they  interposed  against  our  wish,  and  should 
sustain  the  loss. 

7.  If  the  principle  should  be  assumed  and  decided  that  the 
defendants  are  not  liable,  then  the  plaintiffs  have  lost  their  debt 
forever,  without  any  neglect  or  fault  on  their  part.  They  have 
no  remedy  on  the  original  judgment.  The  sheriff  did 
nothing  but  his  duty  in  all  that  he  did.  He  was  bound  to 
receive  the  delivery  bond  when  tendered;  had  no  power  of 
control  over  the  goods  until  the  day  of  sale,  and  not  then,  if 
they  were  not  delivered.  This  court,  in  a  bill  of  interpleader, 
filed  by  the  sheriff,  have  already  determined  that  the  lien  of 
our  levy  was  lost  by  the  forfeiture  of  the  bond  sued  on,  and 
that  the  county  court  executions  were  entitled  to  the  proceeds 
of  the  sale.     If  so  our  only  hope  is  upon  the  bond. 

8.  If  it  should  be  determined   that   ihe  taking  of  the  deli- 
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Keicherfti    ^^^  bonds,  discharges  the  Hen  of  the  levy  berore  its  fo  rfcit 
Hanej.     up^^  g^in  ^e  must  recover;  the  fact  that  the  properly  could  be 
legally  taken  and  applied  to  other  executions,  will  not  excuse 
a  performance  of  the  bond.     3  Mun.  417. 

If  the  levy  was  destroyed,  and  the  sheriff  bound  to  seize 
the  property  under  other  executions,  it  follows,  that  when  be 
possessed  the  property  he  had  no  power  to  apply  it  in  dis- 
charge of  the  bond.     3  Mun.  417. 

Combs,  for  the  defendant,  argued — ^that  at  the  time  of  the 
levy  and  bond  in  favor  of  the  plaintiffs,  the  negroes  were  not 
the.  subject  of  levy,  being  then  in  the  custody  of  the  law  by 
virtue  of  the  levy  of  the  Governor's  first  execution. 

A  sheriff  cannot  take  in  execution  goods,  pawned  or  gaged; 
nor  goods  demised  or  let  for  years;  nor  goods  distrained;  nor 
goods  previously  seized  upon  execution.  Croke  Car.  149; 
Roll's  Abridgt.  893;  4  Term.  Rep.  640,  651;  Shower's 
Rep.  174;  7  Modem  Rep.  37;  6  Br.c.  Ab.  176  Sheriff  N. 

That  the  negroes  were  still  held  and  bound  by  the  Gover- 
nor's execution,  see  Carroll  vs.  Fieldi^  6  Yerger,  305. 

2.  That  after  the  levy  of  the  plaintiff's  execution,  and  tak- 
ing the  delivery  bond  by  the  sheriff,  and  before  the  day  stipu- 
lated for  the  delivery  of  the  property,  the  same  sheriff  seised 
and  took  into  his  custody  and  possession,  the  same  property, 
and  kept  it  until  he  afterwaids  sold  it  to  satisfy  sundry  execu- 
tions, and  therefore  there  was  no  breach  of  the  condition. 

If  by  the  act  of  the  law,  the  act  of  the  covenantee,  or  the  act 
of  God,  it  be  put  out  of  the  power  of  the  covenantor  to  per- 
form, this  will  be  a  good  defence  to  a  suit  on  the  covenant* 
Vide  Croke,  Eliz.  374;  Coke.  Litt.  206.  b.  &  210  b.;  Pow- 
ell on  Contracts,  417,  418  and  419. 

In  this  case,  then,  if  the  sheriff  acted  correctly,  when  he 
seized  the  property  by  virtue  of  the  county  court  executions,  he 
wa<s  the  agent  of  the  law,  and  the  act  was  that  of  the  law«  and 
defeated  the  performance  b}  defendants.  If  the  sheriff  did  not 
act  legally  when  be  seized  the  property  upon  those  execu* 
tions,  because  of  the  former  incumbrances,  it  follows,  of  course, 
that  the  levy  and  seizure  by  virtue  of  the  plaintiff's  execution, 
was  also  illegal,  because  the  property  at  that  time  was  sub- 
jected, to  the  Governor's  execution,  by  virtue  of  a  pre- 
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vious  levy  thereof,  made  on  the  12th  of  May,  1831,  that    Kerch^ti 
execution  being  still  unsatisfied.  Haroey. 

3.  The  plaintiffs  abandoned  their  right  to  enforce  this  co- 
venant by  taking  out  an  alias  fi.fa.  That  the  right  to  enforce 
the  performance  of  a  covenant  may  be  lost  by  abandonment, 
see  9  Mod.  Rep.,  2  and  3;  2  P.  Williams,  82;  Powell  on  ^ 

Contracts,  420;  8  Rep.  92.  By  taking  out  the  alias  fi.  fa.j 
the  plaintiffs  clearly  manifested  their  intent  to  abandon  the  first 
fi'fd'i  and  the  proceedings  under  it,  because  the  alias  was  in 
direct  opposition  to  the  proceedings  of  the  first  fi.  fa. 

4.  Although  the  defendants  might  not  have  satisfied  the 
covenant  on  the  day  stipulated,  yet  they  did  afterwards  com- 
ply with,  and  satisfy  the  covenant,  by  a  delivery  of  the  pro- 
perty to  the  sheriff;  and  it  was  by  him  sold  to  satisfy  all  such 
process  as  he  had  then  against  it  so  far  as  it  would  go.  So 
that  neither  the  plaintiffs,  nor  any  one  else,  has  received,  or 
sustained  any  injury  on  account  of  the  non-delivery  of  the  pro- 
perty on  the  day  stipulated  for  the  delivery  in  the  condition 
in  the  plaintiff^s  bond. 

TuRLET  J.  delivered  the  opinion  of  the  court.  januair  r* 

Previous  to  the  passage  of  the  act  of  1831,  c.  25,  the  sure- 
ty in  a  forfeited  delivery  bond  was  responsible  for  the  payment 
of  the  whole  amount  of  the  judgment,  v;ithout  regard  to  the 
value  of  the  property  levied  on.  This  sometimes  operated  a 
great  grievance;  to  remedy  which,  the  statute  provides,  that 
'*the  security  or  securities,  on  any  forfeited  bond  for  the  deli- 
very of  property  levied  on  by  execution,  shall  not  be  held  res- 
ponsible for  more  than  the  value  of  the  property  specified  in 
such  bond,  that  shall  not  have  been  delivered  on  the  day  of 
sale.'' 

This  statute  governs  the  case  under  consideration.  Where 
the  bond,  as  in  this  case,  was  taken  after  its  passage,  it  will 
not  do  to  say  that  it  only  applies  to  cases  where  the  execution 
was  issued  after  its  passage;  for  it  is  by  virtue  of  the  bond,  and 
not  the  execution,  that  any  rights  are  acquired  against  the 
surety.  And  the  statute  makes  no  exceptions  in  favor  of  exe- 
.cutions  issued  before  its  passage. 

Then,  in  this  case,  the  plaintifli  are  entitled  to  judgment 
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Kerchevai    against  the  sureties  in  the  forfeited  delivery  bond,  for  the 
Harney,      amount  they  lost  by  their  failure  lo  comply  with  their  contract. 

It  has  been  held,  that  a  levy  upon  personal  property  and  a 
delivery  bond,  is  a  satisfaction  of  the  judgment;  and  that  the 
property  levied  on  is  released  by  a  forfeiture  of  the  bond,  and 
liable  to  other  executions.  But  to  constitute  a  satisfaction  of 
the  judgment,  the  property  levied  on  must  be  of  value  suffi- 
cient to  pay  it;  inasmuch  as  the  surety  in  the  delivery  bond, 
since  the  act  of  1831,  is  only  responsible  for  its  value,  and  if 
it  be  not  of  value  sufficient,  it  is  only  a  satisfaction  pro  ianto. 

The  property  levied  on  by  plaintifPs  execution,  is  stated  in 
the  agreed  case,  to  have  been  worth  jjJ3444;  but  there  were 
three  other  executions,  bearing  the  same  teste^  and  having  an 
equal  lien  levied  on  the  same  property;  to  wit,  one  in  favor 
of  John  Laird  for  $679  55;  one  in  favor  of  Ezra  Webb  & 
Co.  for  $1751  20;  and  one  in  favor  of  Watkins  for  $438  52; 
and  bonds  taken  for  a  delivery  on  the  same  day  with  plalntifli. 
Now  if  the  property  had  been  delivered  and  sold,  the  pro- 
ceeds would  necessarily  have  been  distributed  pro  rata  among 
the  other  three  cre4itors:  to  wit,  the  plaintiffs,  John  Laird,  Ezra 
Webb  &  Co.,  and  Watkins.  Then,  what  loss  have  the  plain- 
tiffi  sustained  by  the  non-delivery?  Just  the  amount  they 
would  have  received  if  the  property  had  been  delivered  and 
sold;  to  wit,  their  share,  to  be  estimated  in  the  proportion 
their  debt  bears  to  the  debts  of  the  other  three  creditors;  and 
for  that  amount,  with  interest,  they  are  entitled  to  judgment 
here. 

Judgment  accordingly. 
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Yarborough  vs.  Abernatht. 

PllACTICE,     JVeto  trial — prepoHdtrance.     The  court  of  errors  will  set  aside  ver 
dicta  approved  by  the  circuit  courts,  in  thrjse  ruser*  only,  where  the  weight  of 
the  teslioiany  against  the  verdict  j^rpatly  j.rojsondcratef. 

BOUA'DARY.  Remarking^  principle  of  the  estoppel  of — whether  it  binds  feme  eo- 
verti  Where  the  origi.ial  boundaries  of  piivate  possessions  have  been  des- 
troyed, or  are  unknown,  or  not  wfll  ascertained,  a  *urvey  made  by  the  owner 
Jo  reasonable  c.onforuQity  with  the  calls  of  his  tille  deeds  or  paper?,  is  held 
to  be  ao  asceitalnuicnt  of  the  very  lai.d  owned  by  him,  and  to  conclude  him 
upon  principles  of  public  p&licy,  and  for  the  security  and  repose  of  others. 
Qu£re,  whether  the  rrn&on  of  the  doctrine  applies  iofemes  eovertl 

Same.  Some — ignorance  of  the  true  line  necessary  fo  give  effect  to  remarking.  If 
the  panie:)  know  wliere  the  true  line  15,  and  by  agreement,  make  another, — 
this  would  be  a  prrjl  transfer  of  the  land,  and  would  be  void  by  the  statute 
of  frauds. 

The  annexed  diagram  is  a  connected  representation  of  six 
tracts  of  land  of  5000  acres  each,  granted  by  the  State  of 
North  Carolina  to  the  persons  whose  names  are  inscribed  in 
them  respectively.  They  lie  in  Giles  county,  on  Richland 
creek.  The  controversy  in  this  case  arose  in  reference  to 
the  southern  boundary  of  the  tract  granted  to  Doherty,  and 
the  northern  boundary  of  that  granted  to  Charles  Polk.  The' 
grants  for  both  tracts  were  issued  on  the  10th  of  July,  1788. 
That  to  Doherty  was  numbered  52,  and  that  to  Polk,  64. 

A  white  oak,  marked  W.  C,  was  called  for  in  Doherty's 
grant,  as  the  south-west  and  beginning  corner  of  his  tract. 
A  stake  was  called  for  as  'the  south-eastern  corner. 

The  north-east  and  norih-west  corners  of  Polk's  tract  were 
designated  in  his  grant  by  stakes. 

Doherty  d'ed  about  the  year  1800,  at  his  residence  in 
North  Carolina,  and  left  two  daughters,  Frances  W.,  born 
June  8,  1786,  and  Helen  M.,  born  August  24,  1788,  his 
only  children  and  heirs  at  law.  Frances  married  one  Bond, 
in  1807,  and  Helen,  David  Yarborough,  in  the  same  year. 

William  P.  Anderson  and  John  Strother  were  the  agents  of 
Doherty's  heirs;  and  by  tiieir  order  George  Breckenridge  re- 
surveyed  and  marked  the  Doherty  tract  about  the  16th  of 
February,  1S09.  In  making  this  survey,  he  began  at  the 
white  oak,  W.  C,  and  marked  the  lines  and  corner  round 
to  the  south-east  corner,  which  he  designated  by  a  stake. 
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A''arboroug5j  hickory,  and  two  sugar  trees  at  D.  He  then  deferred  the 
Abernat'iy.  marking  of  the  south  boundary,  from  D  to  W.  C.  till  he 
should  ascertain  the  dividing  line  between  Charles  Polk  and 
Lewis.  In  doing  this,  he  ran  from  Charles  Polk's  south- 
west corner,  an  ash  and  hackbtrry^  north,  the  distance  called 
for  in  his  grant,  and  marked  for  his  north-west  corner  an  ash, 
at  A.  He  then  resumed  the  survey  of  Doherly's  grant,  not 
at  D,  but  by  running  and  marking  from  the  beginning,  W.C. 
to  D,  in  doing  which,  he  crossed  the  line  which  he  had  just 
run  as  Polk's  western  boundary^  south  of  the  ash  at  A, 
which  he  had  marked  as  his  north-west  corner.  Thus  Do- 
herty's  tract  was  made  to  interfere  with  Charles  Polk's,  Eli- 
jah Robertson's  and  Martin  Armstrong's  tracts  in  the  man- 
ner represented  by  the  dotted  lines. 
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Polk's  tract  was  conveyed  by  deed  dated  October  8, 
1808,  duly  proved  and  registered,  to  several  persons,  who, 
io  1809  or  1810,  conveyed  the  parcels  marked  3,  4,  5,  6, 
7,  8,  to  Wilkinson,  Tarpley,  Abernathy,  Scales,  Mitchell 
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and  Harwell,  who  immediately  took  possession,  which  has  ^«rf>oroag»» 
been  continued  ever  since.  Abematby. 

In  18t6  or  1817,  Bond,  who  had  married  Frances  W. 
Doherty,  died  in  Maury  county,  where  he  settled  with  bis 
wire  in  1808;  and  on  the  6th  of  March,  1821,  she  married 
James  B.  Porter.  On  the  18th  of  September,  18^,  Yar- 
borough  and  bis  wife  joined  in  a  deed,  conveying  to  Aber* 
nathy,  the  owner  of  No.  5,  the  tract  marked  1 ;  and  to  Mit- 
chell, the  owner  of  No.  7,  the  tract  marked  2;  thus  recog- 
nizing the  line,  run  from  the  ash  marked  by  Breckeridge 
as  Charles  Polk's  north-west  corner,  as  the  true  northern 
boundary  of  that  survey,  and  of  course,  as  the  southern 
boundary  of  the  Doherty  tract. 

The  line  from  L  to  B,  had  been  reputed  to  be  the  north 
boundary  of  Rebertson's  tract,  from  1816  to  1821,  when  an 
agent  of  Robertson  marked  a  line  considerable  south  of  it, 
as  Robertson's  north  boundary;  and  then  Robert  McNairy, 
who  owned  a  part  of  Armstrong's  tract,  entered  as  vacant 
the  land  lying  between  the  new  and  the  old  lines. 

Upon  the  supposition  that  the  dotted  lines  were  the  real 
boundary  of  Doherty's  survey,  and  to  recover  the  lands  held 
under  Polk's  title,  and  Robertson's  and  Armstrong's  title» 
north  and  west  of  those  lines,  an  action  of  ejectment  was 
commenced  on  the  20th  of  December,  1837.  The  de- 
mises were  laid  in  the  names  of  Porter  and  wife,  Yarborougb 
and  wife,  and  Mary  W.  Burke;  and  notice  of  the  action  was 
served  on  Mr.  and  Mrs.  John  H.  McNairy,  Elizabeth  Dick* 
son,  Alexander  Tarpley,  Henry  Scales,  Charles  C.  Aber* 
nathy,  Elizabeth  Mitchell,  Rebecca  Harwell,  and  Allen 
Wilkinson.  At  February  Term,  1838,  they  were  admitted 
to  defend  instead  of  the  casual  ejector,  upon  the  commoi» 
rule. 

The  cause  was  tried  at  June  Term,  1838,  before  Judge- 
Anderson,  sitting  instead  of  Judge  Dillahuntt,  and  a 
jury  of  Giles. 

Both  sides  adduced  proof  as  to  the  true  |>osition  of  the 
disputed  boundary.  But  the  defendants  relied  also  upon  the 
statute  of  limitations,  they  having  had  uninterrupted  posses- 
sion from  1809  or  1810,  under  their  d^eds,  which  covers ' 
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Yarljorouirh 

V. 


«>"  the  lands  norih  of  the  plaintiff's  southern  boundary  as  claimect 
Abeinatijy.   by  them.     And  they  also  relied  upon  the  supposed  estoppel 
arising  from  Yarborough  and  wife  having  treated  as  the  real 
boundary  of  their  own  tract,  the  line  claimed  by  the  defen- 
dants as  Polk's  northern  boundary. 

His  Honor  charged  the  jury,  that  they  would  have  to  ba- 
lance and  weigh  the  evidence  applicable  to  each  line,  and 
give  their  verdict  according  to  its  preponderance;  that  if 
either  of  the  lessors  of  the  plaintiff  was  a  feme  covert^  when 
the  defendants  took  possession,  and  has  so  continued  ever 
since,  she  would  not  be  bound  by  the  statute  of  limitations; 
but  if  one  of  the  lessors,  though  covert  when  the  possession 
was  taken  by  the  defendants,  became  disco d  rl  slI  vtny  iitae 
since  that  possession  was  taken,  the  statute  would  commence 
running  as  to  her  moiety,  and  would  bar  her,  though  she 
again  became  covert  before  the  seven  years  had  elapsed;  that 
it  was  unnecessary,  in  this  suit,  to  determine  any  but  the 
southern  boundary  of  the  Doherty  survey,  and  if  they  looked 
to  the  evidence  as  to  any  other  line,  it  must  he  with  a  view 
to  determine  that  line,  that  if  the  defendants  had  had  twenty 
years  possession,  though  in  some  cases,  that  would  justify  a 
presumption  that  they  had  a  title  to  it;  yet  this  presumption 
would  not  arise  against  claimants  who  were  femes  covert,  or 
infants,  a  part  or  all  of  the  time. 

The  jury  found  a  verdict  for  the  defendants.  The  plain- 
tiffs moved  for  a  new  trial,  which  being  refused,  they  appeal- 
ed in  error. 

Wright,  for  the  plaintiff,  as  to  the  validity  and  effect  of 
the  remarking  by  Breckenridge,  cited  Willianis  vs.  Buch- 
anan, 2  Ten.  Rep.  278;  Garner  ^  Dickson  vs.  Morris,  1 
Yer.  62;  Houston  vs.  Pillow,  1  Yer,  461;  Davis  vs.  Smith 
^  Tapley,  I  Yer.  496;  Singleton  vs.  Whiteside,  6  Yer. 
40;  Houston  vs.  Matthews ,  1  Yer.  116;  Gilchrist  vs.  Mc- 
Gee,  9  Yer.  455;  JSTichol  vs.  Lytic,  4  Yer.  456;  Projffit 
vs.  Williams,  1  Yer.  89. 

But  none  of  these  cases,  he  said,  decided  what  effect  the 
doctrine  of  remarking  would  have  upon  the  rights  of  kfeme 
covert.  The  real  and  only  question  was,  can  the  lands  of  a 
feme  covert  be  lost  through  any  laches  of  the  husband,  or  catr 
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her  estate  be  divested  in  any  mode  except  by  her  privy  ex-  Yaiboroufh 
amination,  upon  a  deed  duly  taken?    To  maintain  the  uega-   Abenwthy. 
tive,  he  cited,    White  vs.  Cook  ^  Wife,  15  Johns.  R.  483) 
546,  547,  548,  550;  17  Johns.  R.  167;  Lasriter  ^  Wife     ' 
vs.  Turner,  1  Yer,  429;  Watson  vs.  Watson,  5  Conn.  R. 
77;  act  of  1723,  c  4,  §  6. 

2.  As  to  the  power  of  a  party,  laboring  under  a  disability 
which  prevents  the  operation  of  the  statute  of  limitations,  to 
bring  a  suit  either  during  the  continuance,  or  after  the  removd 
of  the  disability,  he  cited  Watson  vs.  Watson,  5  Conn.  R. 
77;  Angell  on  Lim.  218;  Chandler  vs.  VUlett,  2  Saunders^ 
121a,  note  5;  acts  of  1715,  1797  and  1819. 

These  authorities,  he  contended,  proved  that  no  running 
of  the  lines  of  Sifeme  coverVs  land)  or  acquiescence  in,  or  re- 
cognition of  such  lines,  by  deeds  in  which  she  joined  her 
husband,  or  otherwise  would  bar  her  suit  to  recover  her  land^ 
which  she  had  not  actually  conveyed  away  in  the  manner  pre** 
scribed  by  law. 

3.  He  said  that  a  grant  is  never  presumed  but  against  those 
who  are  capable  of  laches,  which  a /erne  covert  is  not.  An- 
gell on  Lim.;  3  Scarkie's  Ev.  1203  note  d;  Id.  1216;  An- 
gell on  Adverse  Enjoyment,  65,  70,  76.  The  laches  of  him 
who  has  a  mere  temporary  interest  cannot  prejudice  the 
owner  of  the  inheritance;  and  in  such  case,  a  deed,  grant, 
&c.  will  not  be  presumed  from  adverse  enjoyment,  3  Star- 
kie's  Ev.  1216,  1218;  2  Saund.  I7bd;  Angell  on  Adv. 
Enj.  116. 

And  finally  he  insisted  that  if  there  was  no  ertor  in  the 
charge  of  the  judge,  still  there  ought  to  have  been  a  new 
trial,  because  the  verdict  was  against  evidence. 

Field  &  Combs,  for  the  defendants,  insisted,  that  bis 
Honor,  the  circuit  judge  had  fairly  placed  the  facts  of  boun- 
dary before  the  jury,  and  charged  nothing  to  the  prejudice  of 
the  plaintiffs;  that  the  jury  having  found  the  line  claimed  by 
the  defendants  to  be  the  true  line,  the  court  would  not  di8» 
turb  their  verdict,  unless  there  was  a  decided  preponderance 
of  evidence  against  it;  that  though  there  was  evidence  in 
favor  of  both  lines,  yet  so  far  from  there  being  a  clear  pre- 

pondacance  against  the  verdict,  the  testimony  clearly  sup* 
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ar  orouph  p^j^ted  it;  and  consequently  no  new  trial  would  be  granted 
Abernaihy.   gnjj  i\^^y  ^iied  to  this  point,   Grubb  vs.  McClatchy^  4  Yer. 
444;  Gibson  vs.  Gibson,  9  Yer.  330;  Id.  271;  4  Yer.  323; 
4  Yer.  152-3,  605;  3  Yer,  107. 

2.  As  to  the  point  of  the  disability  of  the  femes  covert^ 
they  observed,  that  the  defendants  had  been  in  possession 
since  1809;  that  Mrs.  Porter,  one  of  the  lessors  of  the  plain- 
tiff, was  a/eme  soU  from  1816  or  1817  to  1821,  and  of  full 
age,  and  was  therefore  clearly  bound  by  the  statute. 

3.  That  the  boundary  was  as  claimed  by  the  defendants 
was  maintained,  they  said  as  well  by  reputation,  4  Yerger, 
486;  3  Starkie,  1030;  by  the  remarking  and  recognition  of 
the  parties,  1  Yer.  116,  496;  5  Yer.  34;  8  Yer.  406;  2 
Yer.  290;  1  Tennessee  R.  509;  9  Yer.  456;  as  by  lapse  of 
lime  and  acquiescence.  7  Wheaton,  69;  12  Ves.  266,  267, 
262;  6  Johns.  C.  R.  550;  1  Hayw.  469;  2  Hayw,  128, 
147;  2  Ten.  Rep.  312,  161;  Cowper,  100,  102. 

Reese,  J.  delivered  the  opinion  of  the  court. 
Janaarv  19.         ^^  ^^  Contended  for  the  plaintiffs  that  the  circuit  court  erred 
in  refusing  to  grant  a  new  trial,  upon  the  ground  that  the 
verdict  is  not  well  sustained  by  tbe  evidence. 

This  case,  therefore,  is  only  another  added  to  tbe  long 
list  of  cases  in  which  we  have  been  constrained  to  repeat, 
that  this  court  neither  can,  nor  ought  to  weigh  and  balance 
the  testimony  with  a  view  to  disturb  the  verdict  of  tbe  jury 
and  the  judgment  of  the  circuit  court.  We  adhere  to  and 
again  announce  the  principle,  as  familiar  from  frequent  repe- 
tition, as  it  is  obviously  correct,  that  we  will  set  aside  ver- 
dicts approved  by  the  circuit  court,  in  those  cases  only, 
where  the  weight  of  the  testimony  against  the  verdict  greatly 
preponderates.  In  the  present  case,  however,  we  are  of 
opinion,  that  the  testimony  well  warranted  the  verdict. 

The  defendants  had  been  for  many  years  in  possession  of 
the  land  in  dispute,  up  to  the  line  claimed  by  them.  It  bad, 
to  that  line,  been  in  their  actual  cultivation;  that  line  had  for 
many  years  been  reputed  in  the  neighborhood,  and  also,  by 
those  whose  interests  were  affected  by  it,  as  the  true  line  di« 
viding  the  grants  under  which  the  plaintiff's  and  defendants 
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claim.    The  plaintiffs  and  their  agents  had  long  so  recognized  Yarborooi^h 

it,  and  bad  for  more  than  twenty  years  acquiesced  in  the    Abemathy. 

possession  and  cultivation  by  the  defendants  and  others  up  to 

that  line;  they  had  caused  surveys  of  small  tracts  to  be  made 

with  a  view  to  a  sale,  which  were  bounded  upon  that  line,  as 

their  southern  boundary;  and  finally,  they  sold  and  conveyed 

those  tracts  to  the  defendants  themselves,  and  in  their  deeds 

called  for  tho  northern  boundary  of  the  defendants,  which 

they  described  as  their  own  southern  boundary. 

Some  of  the  plaintiffs  are  femes  covert,  and  in  respect  to 
their  attitude  and  rights,  as  affected  by  the  above  facts  and 
circumst!inces,  the  circuit  court  charged  the  jury,  that  they 
were  not  barred  by  the  statute  of  limitations;  that  they  were 
not  to  be  affected  by  acquiescence,  as  if  they  had  been  sole\ 
that  they  were  not  concluded  or  estopped  by  the  re-marking 
surveys  of  their  husbands,  or  the  agents  of  their  husbands, 
nor  by  joining  them  in  deeds  of  conveyance,  which  described 
and  acknowledged  the  line  in  question,  as  their  southern 
boundary;  but  that  the  jury  were  to  regard  those  facts  and  cir- 
cumstances as  evidence  only  of  where  the  true  line  was  to  be 
found. 

Whatever  error  may  exist  in  reference  to  some  of  these 
propositions  is  not  error  against  the  plaintiffs,  or  error  on  ac- 
count of  which  they  should  be  heard  here,  or  elsewhere  to 
complain. 

It  is  argued  that  a /erne  covert  cannot  convey  land,  except 
by  deed  acknowledged  according  to  the  statutes,  and  cannot, 
therefore,  be  affected  by  the  re-marking  survey  of  her  hus- 
band. We  answer,  neither  can  the  husband  transmit  tide  to 
land  except  by  deed.  The  doctrine  of  remarking  does  not, 
in  either  case,  proceed  upon  the  idea  of  transmission  of  title. 
It  is  founded  upon  the  assumption,  that  where  the  original 
lines  have  been  destroyed,  or  are  unknown,  or  not  well  as- 
certained, a  survey  made  by  the  owner  in  reasonable  con- 
formity to  the  calls  of  his  title  deeds  or  grants,  shall  be^held 
and  taken  to  be  an  ascertainment  of  the  very  land  owned  by 
him;  and  such  act,  tnpow,  shall,  upon  principles  of  public 
policy,  and  for  the  repose  and  secui  ity  of  others,  conclude 
him. 
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Tarboroaf^h       Whether  the  grounds  of  policy  and  principle  upon  which 
Abernathy.    this  doctriue  is  founded  do,  or  do  not,  apply  to  the  interest 
o(  femes  covert^  it  is  not  necessary  here  to  determine.     For 
the  circuit  court  decided  the  question  in  the  negative;  and  of 
this,  the  plaintifis  at  all  events,  cannot  complain. 

But  it  is  said,  that  the  acquiescence,  the  recognition  of 
the  line,  the  remarking,  and  the  conveyances  were  all  made 
in  ignorance  of  the  true  line. 

We  answer,  that  so  far  as  the  doctrine  of  remarking  is 
concerned,  this  ignorance  of  the  parties  is  necessary  to  give 
to  that  doctrine  a  different  operation.  For  if  parties  know 
where  the  true  line  is,  and  by  agreement  make  anotlier,  this 
would  be  a  parol  transfer  of  the  land,  and  would  be  void  by 
the  statute  of  frauds,  as  has  been  decided  by  this  court.  OUr- 
chriHYS.  Jlfc6e6,  9  Yer.  455. 

We  are  of  opinion,  therefore,  that  the  judgment  be  af* 
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Bass  rs.  the  Mayor  of  Nashville. 

CONBTTTUTIONAL  LAW.  Lotteries — Privilerre.  A  grant  of  a  lottery,  by  a  private 
act  of  the  Legislature,  is  not  a  contract  in  the  sense  of  the  const!  tational  provj- 
Bion,  against  laws  impairing  the  obligation  of  contracts. 

Same.  Same — privilege.  If  there  be  a  general  law,  prohibiting  lotteries,  and  in- 
flicting penalties  for  drawing  them,  and  the  Legislature  autiiori'ze  one  lor  a  spe- 
cific^ purpose,  by  a  private  act,  such  act  is  only  a  grant  of  an  immunity  from  pe- 
nalties and  indictments  in  that  particular  instance,  and  for  the  specified  object. 

Same.  Vested  Rights.  If  the  grantees  of  such  immunity,  draw  one  or  mord 
classes  of  the  lottery,  and  pause  in  their  proceedings  though  the  specific  pur- 
pose for  which  the  immunity  was  granted,  remains  unattaiiied,  ther^  being  noi 
purchaser  of  a  scheme  or  holder  of  a  ticket  to  be  injuriously  effected,  the  legis- 
lature may  prohibit  the  further  exercise  of  the  privilege,  without  violating  vest, 
ed  rights. 

Same.  Same.  The  5th  section  of  the  11th  article  of  the  amended  Constitutipo, 
providing  that  the  legislature  "shall  pass  laws  to  prohibit  the  sale  of  lottery 
tickets  in  this  State,"  is  itself  a  proliibition  of  lotteries;  and  a  sale  of  the  pro- 
ceeds  of  past  and  future  drawings,  in  the  interval  between  the  ratification  of 
the  constitution  and  the  passing  of  the  act  of  1835,  ch.  47,  though  founded  on 
the  consideration  that  t''.e  purchasers  of  the  drawings  would  do  the  thing  for 
which  the  lottery  was  designed,  does  not  vest  a  right  to  the  drawings  in  the 
purchaser,  making  it  unconstitutional  to  prohibit  the  drawing;  the  pleadings, 
not  showing  that  the  purchaser,  before  the  passing  of  the  act,  had  been  at 
any  trouble,  made  any  advances,  or  incurred  any  liability. 

LoTTSRT. — Chancery.  A  sale  by  the  grantees  of  whet  bad  been  made  and  sboald 
be  made  by  drawing  a  lottery,  in  consideration  that  the  purchasers  do  the 
thing  for  which  the  lottery  was  authorised,  will  not  be  enforced  in  a  court  of 
equity,  by  a  decree  that  the  grantees  draw  the  lottery,  though  the  purchaser 
execute  the  contract  on  bis  part.  The  parties  will  be  left  to  enforce  their  rights 
at  law,  or  abandon  them  a»  tiit-y  may  choose. 

By  a  private  act  passed  by  the  Legislatura  of  Tennessee  on 
the  15th  of  November,  1831,  entitled — "An  act  to  authorise 
a  Lottery  for  the  continuation  of  Union  Street,  in  the  city  of 
Nashville,"  the  Mayor  of  the  city,  Robert  Woods,  John  P. 
Erwin,  Henry  R.  Cartmell  and  John  M.  Bass,  were  appoint- 
ed trustees,  with  full  power  and  authority  to  manage  and  su- 
perintend the  drawing  of  a  Lottery,  for  the  purpose  of  raising 
a  sum  of  money  not  exceeding  seventeen  thousand  dollars,  to 
be  applied  to  the  opening  of  a  street  in  Nashville,  fro(n  Col- 
lege to  Market  Street,  being  a  continuation  of  Union  Street, 
upon  such  scheme,  in  one  or  more  classes,  as  they  or  a  ma- 
jority of  them,  might  think  best. 

The  trustees  were  authorised  to  make  sale  of  the  lottery 
tickets,  to  deposit  them  for  sale  with  any  person,  to  farm,  let 
out,  or  sell  one  or  more  classes  of  the  lottery;  and  to  take 
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B^"*        bonds  froiii  persons  to  or  with  whom  such  sales  or  deposites 

The  Ma^^or  of  might  be  made  or  intrusted, — and  in  case  of  failure  to  comply 

with  such  bonds,  they,  or  the  survivors  of  them,  might  enforce 

them  by  law;  and  to  do  and  transact  all  things  necessary  and 

proper  to  carry  into  effect  the  provisions  of  the  act. 

They  were  to  appropriate  the  proceeds  of  the  lottery  when 
drawn,  or  a  sufficient  sum,  when  raised,  after  defraying  the 
necessary  expenses  of  the  lottery,  to  the  purchase,  from  the 
owners,  of  the  property  necessary  for  the  opening  of  the 
street;  or  for  the  payment  of  damages  assessed  to  said  own- 
ers by  opening  said  street,  in  pursuance  of  an  act  of  the  Legis- 
lature, passed  November  14, 1827,  entitled  ^^An  act  to  autho- 
rise the  circuit  court  of  Davidson  county,  to  order  the  open- 
ing of  any  new  street,  lane,  or  alley,  in  the  town  of  Nash- 
ville." 

The  trustees  made  a  contract  with  Spoford  and  Estill,  and 
also  with  John  L.  Brown,  Exchange  and  Lottery  Brokers  in 
Nashville,  for  the  drawing  of  several  classes  of  the  lottery,  for 
which  they  were  to  receive  a  certain  amount  per  cenL  of  the 
sums  invested  in  each  class.  Several  classes  were  drawn, 
which  produced  to  the  trustees  upwards  of  6000  dollars, 
which  they  put  at  interest  to  accumulate  till  the  sum  necessary 
to  open  the  street  should  be  raised.  The  brokers  then  gave 
up  (he  contracts,  and  no  one  for  a  long  time  ofiering  to  carry 
on  the  business,  and  it  having  been  ascertained  that  the  sum 
necessary  for  opening  the  street  would  not  fall  short  of  15,000 
or  16,000  dollars,  the  prospect  of  opening  it  became  remote 
and  unpromising. 

In  this  state  of  things,  the  following  written  contracts  were 
executed. 

^'  We,  the  undersigned,  agree  and  undertake  to  and  with,  the 
commissioners  and  trustees  of  the  Union  Street  Lottery,  upon 
receiving  from  them  the  funds  already  realized  from  the  ope- 
rations of  said  lottery,  and  all  which  may  hereqflerfrom  Hme 
to  tims  be  realizedj  to  open  and  extend  said  street  within  two 
years  from  the  first  of  January  last,  according  to  the  intention 
and  meaning  of  the  act  of  the  General  Assembly  of  this 
State,  authorising  said  lottery.  And  in  case  we  fail  to  open 
said  street  within  the  time  aforesaid,  we  hereby  undertake  and 
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agree  to  refund  to  said  commissioners  or  trustees,  or  their        ^*** 
successors,  the  sums  received  hy  us  respectively.     In  wit- The  Mayor  of 
Dess  whereof  we  have  hereunto  set  our  hands  and  seals  this 
3d  day  of  March,  1835.     John  M.  Bass,  [seal];  A.  L.  P. 
Green,  [seal];  J.  T.  Elliston,  [seal.]" 

"We,  the  undersigned  commissioners  or  trustees  of  the 
Union  Street  Lottery,  hereby  agree  to,  and  with,  A.  L.  P. 
Green,  Joseph  T.  Elliston  and  John  M.  Bass,  that  we  will 
pay  over  to  them,  from  time  to  time,  the  funds  already  reaU 
ized,  and  tohich  may  hereafter  be  realized,  by  us,  from  the 
operations  of  said  lottery,  for  opening  said  street,  upon  their 
undertaking  to  open  said  street  as  contempfaled  by  the  act  of 
the  General  Assembly  of  the  State,  authorising  said  lottery. 

In  witness  whereof  we  have  hereunto  subscribed  our  names, 
the  3d  day  of  March,  1835.  Signed  John  P.  Erwin,  H.  R. 
Cartmell,  Robert  Woods,  commissioners  or  trustees." 

Bass,  Green  and  Elliston  proceeded,  at  an  expense  of 
15104  dollars  and  54  cents,  to  purchase  the  property  which 
was  occupied  by  the  street;  two  of  them,  Bass  and  Green, 
coDtributing  each  six  feet  of  ground  half  the  length  of  it;  to 
remove  the  houses  standing  on  it,  and  to  open  it  for  public 
use,  all  of  which  they  effected  one  year  in  advance  of  the 
time  allowed  by  the  contract.  The  trustees  paid  them  the 
moneys  which  had  been  realized  out  of  the  lottery,  at  the  date 
of  the  above  contracts,  amounting  to  the  sum  of  ^6611  53 
cents. 

The  new  Constitution  of  Tennei^see,  which  was  made  on 
the  30th  of  August,  1834,  contained  the  following  provision, 
art.  I,  §  5: — "The  Legislature  shall  have  no  power  to 
authorise  lotteries  for  any  purpose;  and  shall  pass  laws  to  pro- 
hibit the  sale  of  lottery  tickets  in  this  State."  Under  this 
provision,  the  Legislature  of  1835-6  passed  "an  act  to  prohibit 
the  drawing  of  Lotteries  and  the  sale  of  Lottery  tickets,"  on 
the  13th  of  February,  1836.  The  first  section  is  a  repeal  of 
all  laws  which  authorise  any  person,  or  body  corporate  or  po- 
litic, to  draw  any  lottery  for  any  purpose  whatsoever.  The 
second  section  prohibits  the  drawing,  or  attempting  to  draw, 
any  lottery  in  the  State,  under  the  penalty  of  1006  dollars,  and 
three  months  imprisonment.     The  third  section  jirohibits  the 
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^^•-        vending,  or  attempting  to  vend,  lottery  tickets,  to  be  drawn  in 
The  Mayor  of  or  out  of  the  State,  under  a  penalty  of  600  dollars  and  one 

K'ashville.  .  . 

month  imprisonment.  The  fourth  section  prohibits  the  print* 
ing,  publishing,  circulating  or  distributing,  any  written  or  print- 
ed scheme  for  the  drawing  of  a  lottery  in  or  out  of  the  State^ 
under  the  same  penalties  as  described  in  the  third  section. 

The  trustees  now  refused  further  to  draw  the  Union  Street 
Lottery,  so  that  Bass,  Green  and  Elliston,  if  they  could  not 
be  compelled  to  draw  it,  would  be  considerable  losers  by  rea^* 
son  of  their  opening  the  street.  They,  therefore,  on  the  J  8th 
of  October,  1838,  Gled  their  bill  in  the  chancery  court  at 
Franklin,  against  Henry  Hollingiworth,  the  mayor  of  the  city, 
Robert  Woods  and  John  P.  Erwin,  Cartmell  having  removed 
from  the  United  States,  stating  all  the  above  facts,  praying 
that  the  defendants  might  be  compelled,  by  a  decree  of  the 
court,  to  cause  the  lottery  to  be  drawn,  till  out  of  the  pro- 
ceeds a  sum  of  money  might  be  made,  which,  when  added  to 
the  sum  already  paid  the  complainants,  would  be  equal  to  the 
sum  expended  by  them  in  opening  the  street,"  &;c. 

The  defendants  filed  their  answer,  admitting  all  the  above 
facts,  stating  the  provisions  of  the  constitution  and  the  act  of 
Assembly  already  recited,  and  averring  that  for  this  reason 
only,  they  had  not  proceeded  with  the  lottery;  but  professing 
themselves  ready  and  willing,  if  said  act  of  Assembly  should 
be  adjudged  not  to  be  the  law  of  the  land,  to  proceed  with  the 
lottery,  and  referred  the  matter  to  the  decision  of  the  court. 

The  case  was  set  for  hearing  upon  the  bill  and  answer,  and 
was  heard  on  the  15th  of  November  1838,  by  his  Honor 
Chancellor  Bramlitt,  who  being  of  opinion  that  the  act  of 
1835  was  not  unccnstitutional,  and  did  not  impair  the  obliga- 
tion of  any  contract,  or  infringe  any  right  vested  under  the 
private  act  of  1831,  dismissed  the  bill.  The  complainants 
appealed  in  error. 

Meigs,  for  the  complainants,  cited  1  Kent  25,  to  show 
that  contracts  are  not  impaired  by  revolutions  of  government^ 
nor  by  legislation.  Id.  413  et  seq:  that  the  prohibition  to 
pass  laws  impairing  the  obligations  of  contracts  extends,  as 
well  to  cases  where  the  parties  to  tlje  contracts  take  benefi- 
cially for  themselves,  as  when  they  take  in  a  fiduciary  cha- 
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racter.     1  Kent,  417;  DartmotUk   College  vs.  fVoodtoard,  4       B"* 
Wheaton,  518,  Story's  opinion.     And  be  insisted  that  the  TheMayorof 
act  of  1831  was  a  contract,  wherein  the  State  engaged,  in  con-  '  ' 

sideration  that  the  trustees  would,  for  the  public  good,  open  a 
highway  in  the  chief  city  of  the  State,  to  allow  them  to  draw 
a  lottery  to  raise  the  money  necessary  to  pay  the  expenses  of 
the  improvement;  that  as  the  trustees  bad  complied  with  their 
part  of  the  contract,  they  became  vested  with  a  right  to  draw 
the  lottery  to  raise  the  money  in  question;  that  to  deprive  them 
of  this  power  was  not  only  a  breach  of  faith,  after  the  public 
was  in  the  enjoyment  of  the  improvement  of  the  highway,  but 
was  a  destruction  of  a  vested  right;  that  consequently,  the  act 
of  1835  was  not  to  be  construed  as  a  prohibition  to  draw  this 
lottery,  and  the  failure  of  the  commissioners  to  draw  it  was 
without  excuse.  He  also  cited  McGimpsey  vs.  Booker^ 
5  Yer.  139,  and  cases  there  cited. 

E.  H.  EwiNG,  for  the  defendants,  argued  that  the  act  of 
1831  was  not  a  contract  with  the  trustees.  It  merely  confer- 
red a  privilege,  a  special  power,  which  the  Legislature  might 
revoke  and  annul  at  any  time  without  injustice.  It  might,  in- 
deed, he  said,  produce  detriment,  under  the  circumstances 
which  had  happened,  but  it  was  damnum  absque  injuria.  The 
courts  could  not  redress  it;  and  there  was  no  remedy  but  by 
an  application  to  the  sense  of  justice  of  the  legislature. 

Reese,  J.,  delivered  the  opinion  of  the  court. 

1.  We  will  consider  the  nature  of  the  interest^  which  theJ"»»n^2i. 
defendants  had,  as  the  Trustees  of  the  Union  Street  Lottery, 
by  virtue  of  the  provisions  of  the  act  of  1831,  c.  69,  (pri- 
vate acts)  for  the  purpose  of  ascertaining  whether  art.  11,  §  5, 
of  the  reformed  constitution,  or  the  47  ch.  of  the  acts  of 
1835,  passed  in  pursuance  thereof,  can  be  held  to  have  legally 
terminated  that  interest. 

So  early  as  1809,  c.  S9,  the  drawing  of  a  lottery  within  this 
State  was  prohibited  by  legislative  enactment  and  by  the  in- 
fliction of  severe  penalties.  By  judicial  construction  upon 
that  act,  and  the  several  acts  to  prevent  and  punish  gaming, 
idl  persons  concerned  in  lotteries  were  held. to  be  guilty  of 

gaming  and  to  be  punished  by  indictment  as  for  that  offence. 

55 
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Bass        Lotteries  then  stood  reprobated  by  legislative  enactment  and 
The  Major  of  bj  judicial  decision,  as  contrary  to  public  policy,  and  to  good 

Nashville.  ,  ,.  ji'ijii*  -^ 

morals;  and  a  wise  and  enlightened  public  sentiment  every 
where  sustained  the  enactment  and  the  decision. 

Under  such  circumstances,  we  ask,  what  was  conferred  upon 
the  defendants  by  the  act  of  1831,  c.  69?  Nothing,  certainly, 
but  an  immunity,  in  that  particular  instance,  and  for  the  speci- 
-fied  object,  from  penalties  and  indictments;  an  indulgence 
granted  to  them  to  perform  acts  which  were,  in  general,  held 
to  be  against  public  policy  and  good  morals;  a  permissionfto 
do  that,  for  the  doing  of  which,  all  others  would  have  been 
subjected  to  fine  and  imprisonment.  If,  then,  before  the  de- 
fendants had  done  any  thing  under  the  act  of  1831,  this  privi- 
lege conceded  to  them,  of  gaming,  without  liability  to  criminal 
prosecution  until  they  had  realised  a  specified  amount  of  pro- 
fits, bad  been  abrogated  by  a  subsequent  legislature,  and  they 
bad  been  placed  upon  the  same  ground  with  all  other  citizens, 
of  what  could  they  have  complained  ?  Could  they  have,  on 
just  grounds,  alledged  that  a  contract  had  been  impaired,  or 
aright  divested?  See  3  Story,  §  1379,  1385.  For  this,  sure- 
ly, no  one  will  contend.  If,  then,  they  had  organised  a 
scheme,  and  had  drawn  one  or  more  classes  of  the  lottery, 
as  the  bill  alleges  was  done,  and  so  to  speak,  one  or  two 
games  had  been  played  and  finished;  and  the  legislature  finding 
a  pausi»  in  their  proceedings,  when  no  purchaser  of  a  scheme 
and  no  holder  of  a  ticket  could  be  injuriously  affected,  and 
availing  themselves  of  this  pause,  had  prohibited  the  further 
exercise  of  this  extraordinary  privilege,  could  the  defendants 
be  heard  to  object  to  the  prohibition  upon  the  ground  that 
they  had  not  realised  all  the  profits  which  they  bad  been 
promised,  and  which  they  expected?    Certainly  not. 

3.  In  the  precise  state  above  supposed  stood  this  matter, 
when  the  Convention,  in  1834,  adopted  the  fifth  section  of 
the  eleventh  article  of  the  reformed  constitution,  in  which 
they  provide,  that  the  legislature  ''shall  pass  laws  to  prohibit 
the  sale  of  lottery  tickets  in  this  state."  This  was  itself  a 
prohibition,  and  was  announced  to  the  complainants  before 
the  formation  of  their  contract  with  the  defendants.  And 
again,  although  that  contract  is  dated  before  the  act  of  1835, 
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c  47,  yet,  oeiiber  the  bill  nor  the  answer  alledges  that  the       ^^ 
complainants,  before  the  passage  of  that  act,  were  at  any  '^i!!5?*y,?'^°^ 
trouble,  made  any  advances,  or  incurred  any  liability  what- 
ever.    They  are  therefore  in  no  better  situation  with  regard 
to  the  repealing  law,  than  the  defendants. 

3.  If  we  had  taken  a  different  view  of  both  the  points 
above  discussed,  still  we  could  by  no  means  have  decreed  a 
specific  execution  of  the  contract,  and  ordered  the  drawing 
of  a  lottery,  which  might,  under  the  provisions  of  the  act  of 
1835,  c  47,  have  subjected  hundreds  of  our  citizens,  the 
drawers  of  the  lottery,  the  vendors  of  tickets,  the  parties, 
publishers,  and  circulators  of  the  scheme,  and  even  the 
ticket  holders  themselves,  to  prosecution  by  indictment. 

A  court  of  chancery  in  such  case,  upon  the  clearest  prin- 
ciples, would  leave  the  parties  to  enforce,  or  to  abandon 
their  rights  and  remedies  at  law,  as  to  them  might  seem  best. 

Let  the  decree  be  afiirmed. 


McKlSlCK  V8,   McKisicK. 

Slates.  What  diapontion  «/  ajhthtr  to  a  child  m  a  heihunt  or  gift  within  thM 
JVorth  Caroluta  aU  of  IBOS—Limiuuioiu,  If,  on  Uie  marriage  of  a  child*  slaves 
be  pat  bj  the  father  into  his  possession,  without  any  expression  of  the  father's 
purpose  therein,  it  is  to  be  regarded  as  a  bailment  and  not  a  gift  under  the 
JNorth  Carolina  act  of  180G.  And  no  length  of  such  possession  will  give  thu 
bailee  title  under  the  act  of  limitations.  But,  in  such  case,  he  may  acquire 
title  under  that  act,  by  afterwards  assuming,  with  the  fathers  knowledge,  to 
hold  them  for  himself;  or,  by  the  father's  treating  the  possession  as  the  pos- 
session of  the  child)  as  by  requesting  the  child  to  #t«s  the  slaves  to  a  grand- 
child :  for  from  hence  it  may  be  inferred  that  the  transaction  was  a  gift  at  first, 
or  that  a  gift  had  been  afterwards  made. 

In  the  year  1814,  William  McKisick  was  married  to  Re* 
becca  Sallard,  the  daughter  of  Charles  Sallard,  of  Person 
county.  North  Carolina.  The  day  after  the  marriage,  Mr. 
Sallard  put  in  McKisick's  possession  Ann  a  female  skve, 
and  a  few  months  afterwards,  two  other  slaves  Murphy  and 
Patsy.  The  possession  of  these  slaves  was  tranferred  to  Mc- 
Kisick without  any  condition  at  the  time,  and  without  any 
writing  evidencing  the  manner  of  the  transfer.     Sallard  had 
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McKiaick  jgj^ij  ^jjjj  ijjg  Qjjjgp  children  in  ihe  same  manner,  except  with 
McKisick.  two  of  them,  to  whom  he  made  bills  of  sale  of  the  slaves 
transferred  to  them.  He  had  given  McKisick  less  than  the 
rest.  In  1815  or  1816,  Mrs.  McKisick  had  a  daughter, 
Eleanor,  to  whom  her  grandfather,  Sallard,  immediately 
afterwards,  gave  Sam,  a  slave,  who,  like  the  rest,  was 
placed  in  McKisick's  possession.  Mrs.  McKisick  soon 
afterwards  died.  McKisick  remained  in  North  Carolina 
about  eighteen  years,  all  the  time  holding  possession  of  the 
negroes.  Being  then  about  to  remove  to  Tennessee,  it 
seems,  Sallard  extracted  from  him  a  promise,  that  he  would 
give  the  slaves  to  Eleanor  on  her  marriage.  On  his  removal 
to  Tennessee,  he  brought  the  slaves  with  him,  and  kept  pos- 
session of  them  here  as  he  had  done  in  North  Carolina.  In 
October,  1833,  Eleanor  married  Orville  McKisick;  but  the 
match  being  disagreeable  to  her  father,  he  neglected  and  re- 
fused to  make  any  provision  for  her. 

Thereupon,  about  the  20th  of  May,  1836,  a  bill  was  filed 
in  the  chancery  court  at  Pulaski,  in  the  name  of  Orville  and 
Eleanor  McKisick,  against  William  McKisick,  in  which  the 
complainants  stated  that  upon  the  death  of  Mrs.  McKisick, 
the  mother  of  complainant,  Eleanor,  Mr.  Sallard,  her  grand- 
father, agreed  that  the  defendant  should  take  into  his  posses- 
sion the  three  first  named  slaves,  which  then  belonged  to  said 
Sallard,  and  that  he,  said  defendant,  should  hold  and  keep 
them  in  his  possession  and  use  them  until  said  Eleanor  arrived 
at  the  age  of  twenty-one  years,  or  martied,  when  she  was  to 
have  them  and  their  increase.  The  bill  charged  that  the  gift 
of  Sam  was  absolute  to  Eleanor,  without  any  intermediate 
gift  of  the  use  of  him  to  the  defendant,  in  whose  possession, 
however,  he  was  put  with  the  rest;  that  though  Eleanor  was 
married,  and  so  the  contingency  had  happened  upon  which 
the  slaves  were  to  be  placed  in  her  possession,  yet  the  defen- 
dant refused  to  do  it,  or  to  account  for  the  hire  of  Sara.  The 
bill  prayed  that  the  negroes  might  be  decreed  to  the  com- 
plainants, with  hire,  &c. 

On  the  19th  of  September,  1836,  the  defendant  filed  his 
answer,  in  which  he  detailed  the  circumstances  of  the  trans- 
fer of   the  slaves  substantially   as  above  narrated,  denying 
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the  existPDce  of  any  such  agreement  as  that  supposed  in  the    McKi«ick 
bill,  i.e.  that  his  daughter  was  to  have  the  slaves  at  her  majority    McKj^ick. 
or  marriage,  and  averring  positively  that  the  gift  of  the  slaves 
was  absolute  and  unconditional  to  himself,  before  his  daugh-* 
ter  was  born. 

The  testimony  introduced  into  the  record  was  quite  volu- 
minous, consisting  of  many  depositions,  detailing  McKisick's 
conversations,  in  which  he  said  he  intended  to  give  the  ne- 
groes to  Eleanor.  Amongst  them  were  two  of  Mr.  Sallard 
himself,  which  corresponded  in  substance  with  the  statements 
of  the  answer;  and  from  which  the  above  narrative  is  princi- 
pally extracted.  Among  the  evidence  was  a  copy  of  the 
North  Carolina  Act  of  Assembly  of  the  10th  of  December, 
1806,  declaring  what  gifts  of  slaves  shall  be  valid  for  the  pre- 
vention of  frauds;  and  enacting  that  no  gift  thereafter  to  be 
made  of  any  slave  or  slaves  should  be  good  or  available  either 
in  law  or  equity  unless  made  in  writing,  signed  by  the  donor, 
and  attested  by  at  least  one  creditable  subscribing  witness; 
and  that  such  gift  should  not  be  valid  without  probate  and  re-^ 
gistration  within  one  year  after  its  execution,  &c.  &c. 

His  Honor  Chancellor  Bramlitt  heard  the  cause,  at 
September  Term,  1S38,  and  being  of  opinion  that  the  ne- 
groes bad  been  received  by  the  defendant  upon  the  terms 
stated  in  the  bill,  decreed  that  he  should  deliver  them  up  to 
the  complainant;  that  he  should  account  for  their  hire  from 
the  filing  of  the  bill,  no  demand  of  the  negroes  having  been 
proved  to  have  been  made  by  the  complainants  previous  to 
that  time.  The  defendnnt  filed  a  petition  for  a  rehearing, 
which  his  Honor  disallowed,  and  the  defendant  appealed  in 

error. 

Combs  &  Cook,  for  complainant  said,  by  the  North  Ca- 
rolioa  act  of  1806,  which  is  made  a  part  of  the  record  in 
this  case,  by  being  filed  as  evidence,  no  gift  of  slaves  is 
good  excepting  the  evidence  of  it  be  in  writing,  proved  and 
registered.  McDonald  vs.  McDonald  ^  Baker^  8  Yer. 
145.  These  authorities  show,  that  at  the  time  Sallard  sentj^„^^p^.,g  ^^^ 
the  negroes  with  his  son-in-law  and  daughter,  he  did  not  ipso 
facto^  part  with  the  title,  and  his  testimony  shows  that  he 
neither  parted  with,  nor  intended  to  part  with  his  title.     The 
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McKisick  negroes  were  therefore  Sallard's  at  the  death  of  his  daughter, 
McKisick.  Mrs.  McKisick,  and  he  had  a  right  to  give  them  to  his  grand- 
daughter. This  he  did,  and  McKisick  agreed  to  be  her  trus* 
tee;  and  his  possession  from  thence  forth  was  the  possession 
of  Eleanor,  the  complainant.  The  rest  of  the  negroes  men- 
tioned in  the  bill  are  the  increase  of  the  original  stock. 

GooDE,  for  the  defendant  said,  if  complainants  recover  in 
this  case,  it  must  be  upon  one  of  these  grounds,  by  gift,  by 
purchase,  or  by  the  statute  of  limitations;  as  defendant  has 
the  possession  of  the  property,  and  cannot  be  divested  of  it 
except  by  a  superior  title  in  the  complainants. 

Reliance  cannot  be  placed  upon  a  gift,  nor  a  recovery  had 
upon  that  ground,  even  if  there  were  proof  to  establish  it,  be- 
cause there  is  no  allegation  in  the  bill,  except  as  to  the  boy  Sam, 
to  which  such  proof  can  apply.  The  bill  containing  the  term 
"agffcerf"  to  express  the  manner  in  which  they  acquired  title,  if 
any,  in  the  negroes,  which  term  does  not  mean  a  gift,  but  a 
bargain,  or  contract,  which  imply  a  valuable  consideration. 
Besides,  the  other  parts  of  the  bill  exclude  the  idea  that  in 
the  word  agreed,  a  gift  was  intended  to  be  embraced,  because 
in  a  subsequent  part  to  that  above  quoted,  it  is  alledged,  that 
the  the  negro  boy  Sam  was  given  by  Sallard  to  complainant 
Eleanor,  thus  plainly  showing  that  a  gift  was  not  intended  to 
be  relied  upon  as  to  the  first  three  negroes,  and  that  it  was 
designed  to  express  a  difference  in  the  manner  in  which  Sal* 
lard  had  been  divested  of  title,  if  really  the  title  bad  ever 
passed  out  of  him. 

Then  as  to  all  the  negroes,  except  Sam,  the  bill,  if  it  in- 
tends to  alledge  or  aver  any  conveyance  from  Sallard  to 
complainants,  clearly  alledges  a  sale  and  not  a  gift.  But  the 
proof  no  where  shows  a  sale,  or  contract  to  sell,  or  treaty 
upon  the  subject  of  sale,  either  to  complainants  directly,  or 
to  any  person  for  her  use,  but  rebuts  such  an  idea.  As  Sal- 
lard himself  says,  that  he  never  received  any  valuable  consi- 
deration from  complainants,  or  any  person  for  them,  nor  was 
there  any  agreement  or  understanding  by  which  he  was  to 
receive  any  thing.  But,  on  the  contrary,  the  proof,  if  it  es- 
tablishes any  mode  of  conveyance  from  Sallard  to  complain- 
ant, establishes  a  gift  and  not  a  sale  or  purchase.     If  then 
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the  allegation  in  the  bill  is  of  a  rale,  or  purchase,  depositions    McKi»ick 

tending  to  prove  a  gift,  ought  not  to  be  allowed  to  be  read,    McKisick, 

as  it  is  a  rule  of  law,  that  the  evidence  must  apply  to  the  facts 

put  in  issue;  and  that  depositions  will  not  be  permitted  to  be 

read,  which  do  not  relate  to  some  fact  put  in  issue.     2  Mad* 

Ch.  438;  Clarke  vs.  Turton,  1 1  Ves.  240;  fVhaley  vs.  JVbr-r 

ton,  1  Ver.  484;  Strode  vs.  Strode^  2  Chan.  Cas.  196;  James 

9s.  McKemon^  in  appeal,  6  John.  Rep.  643;  S,  P.  Lyon  vs. 

Tallmadgey  in  appeal,   14  John.   Rep.  501;   Underhill  vs. 

Van  Cortlandly  2  John.  Ch.  Rep.  339;   Smith  vs.  Clarke^ 

12  Ves.  480;  4  Hajw.   Rep.    112;  Fonb.  Eq.   676,  note; 

Cowan  vs.  Price^  1  Bibb,   183;  Coit  vs.  Owen^  3  Dickens, 

175. 

And  if  such  depositions  are  read  at  the  bearing,  and  the 
chancellor  decides  upon  the  evidence,  though  no  objection  be 
made  at  the  time,  the  decree  will  be  reversed  on  appeal.  6 
John.  Rep.  543;  14  Id.  501. 

But  it  is  insisted,  that  had  a  gift  been  expressly  and  plainly 
alledged  in  the  bill,  the  depositions  in  the  case  do  not  prove 
it.  They  merely  prove  what  McKisick  had  loosely  stated 
in  conversation,  to  be  his  intentions  relative  to  his  daughter. 
Such  conversations  not  authorising  the  deduction  of  a  trust 
which  equity  will  recognise  and  enforce.  6  John.  Ch. 
Rep.  1. 

The  complainants  however  contend,  that  notwithstanding 
the  gift  may  be  void  under  that  act,  not  being  in  writing,  yet 
that  the  evidence  establishes  such  a  holding  of  possession  by 
defendant  in  trust  for  complainants,  adverse  to  the  title  of 
Sallard,  as  will  vest  the  title  in  the  negroes  in  complainants, 
under  the  statute  of  limitations.   . 

In  answer  to  this,  we  insist,  first,  that  tbe^evidence  does 
not  establish  such  an  adverse  possession  in  trust  for  complain- 
ants, by  defendants. 

And  secondly,  we  insist,  if  there  was  such  an  adverse 
holding  by  McKisick,  in  trust  for  complainants,  as  to  entitle 
them  to  the  property  under  the  statute  of  limitations,  if  there 
was  any  allegation  in  the  bill  to  which  such  proof  was  applic- 
able, yec  as  there  is  no  such  allegation  in  the  bill  to  which  such 
proof  was  applicable,  proof  of  that  fact  is  not  admissable, 
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McKis'rk  gg  ^\^q  proof  taken  in  a  case  must  be  pertinent  to  the  issue. 
McK^iick.     2  John.  Ch.  Rep.  339. 

The  complainants  here  occupy  a  situation  similar  to  a  de- 
fendant in  a  court  of  law,  wishing  to  take  advantage  of  the 
statute  of  limitations,  where  it  is  a  well  established  rule,  that 
if  reliance  is  placed  upon  the  statute  it  must  be  pleaded  spe- 
cially, 1  Yen.  191;  1  Le\r.  110;  although  it  should  appear 
on  the  face  of  the  declaration,  that  the  cause  of  action  did 
not  arise  within  the  time  provided  for  in  the  statute,  as  it 
forms  no  defence  under  the  general  issue.  2  Saund.  63; 
Salk,  278;  1  Ld.  Raym.  153,  838;  Saund.  on  PL  andEv. 
642-3;  Fonb.  Eq.  329,  et  seq.  In  this  last  it  is  stated,  that 
the  same  rules  are  applicable  relative  to  the  statute  in  both 
courts. 

Wright  &  F.  B.  Fogo,  on  the  same  side  said,  that 
the  complainants  attempt  to  recover,  by  proving  that  Charles 
Sallard,  as  they  insist,  made  a  gift  of  these  negroes  to  the 
defendant,  for  the  use  of  complainant  Eleanor,  and  that  as  to 
the  boy  Sam,  he  made  a  direct  gift  to  Eleanor.  They  admit, 
that  under  the  act  of  1806,  these  pretended  conveyances 
were  void;  but  say,  that  the  defendant  has  held  the  negroes 
and  other  property  for  the  use  of  complainant  so  long  as  to 
give  her  a  title  by  the  act  of  limitations. 

There  is  no  allegation  in  the  bill,  that  the  defendant  held 
these  negroes  and  other  property  for  the  use  of  the  complain- 
ant, nor  does  the  bill  seek  or  attempt  to  make  a  case  by 
operation  of  the  act  of  limitations. 

1 .  It  is  a  settled  rule,  in  reference  to  chancery  as  well  as 
law  pleadings,  that  the  proof  must  sustain  and  not  depart 
from  the  case  made  in  the  bill.  A  party  is  not  permitted  to 
state  one  case  in  his  bill,  and  make  out  a  different  one  in  the 
proof.  Boone  vs.  Ckiles^  10  Pet.  201,  208,  209;  Hard- 
ing vs.  Handy  J  11  Wheat.  103;  English^  et.  al  vs.  Foxall^ 
2  Pet.  595,  611,  612;  Fattier  vs.  Hindcj  7  Pet.  270,  273, 
in  point;  Clark  vs.  Turtan^  11  Ves.  237;  fVkaley  vs.  Mr* 
ton^  I  Ver.  484;  Smith  vs.  CtorAr,  12  Ves.  460,  in  point. 
In  such  a  case  the  court  will  not  regard  the  irrelevant  proof. 

The  complainants  put  their  case  upon  an  executory  agree- 
ment, but  the  proof  which  they  exhibit  tends  to  show  a  parol 
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gift,  void  in  law*  This  is  a  departure.  No  two  things  could  McKiiick 
well  be  more  distiact  than  a  contract  and  a  gift.  The  one  is  McKiiiek. 
predicated  upon  a  valuable  consideration,  the  other  is  purely 
voluntary;  the  one  may  be  good  under  the  act  of  1806,  al- 
though in  parol;  the  other,  under  that  act,  is  void,  unless  in 
writing  and  attested.  2  Kent,  436;  Smith,  et  aL  vs.  Yates, 
1  Dev.  Law  Rep.  302.  An  agreement  to  convey  will  be 
specifically  executed;  a  promise  to  give  will  not.  The  term 
^^agreed^^  is  a  technical  term;  and  synonymous  with  contract- 
.  ed.  There  being  in  the  bill  no  allegation  that  this  agreement  was 
ever  executed,  or  the  negroes  delivered  to  the  defendant  in 
pursuance  of  it,  to  hold  for  the  complainant,  if  the  court 
should  think  the  last  point  against  us,  still,  inasmuch  as  the 
bill  looks  to  a  mere  unexecuted  agreement,  the  proof  doe« 
not  sustain  the  bill.  10  Pet.  208,  209,  and  authorities  i^/r 
jpra. 

This  view  of  the  case  is  made  stronger  from  the  fact,  that 
in  reference  to  the  negro  boy  Sam^  the  bill  alledges  a  gift 
expressly,  and  that  the  boy  was  actually  placed  in  the  pos- 
session and  use  of  the  defendant,  and  has  remained  there 
ever  since;  also  a  similar  allegation,  in  relation  to  the  other 
property  of  a  personal  nature.  Why  this  vast  difference  of 
phraseology,  if  the  pleader  did  not  intend  a  wholly  different 
case  for  all  the  negroes,  except  Sam.^ 

4.  We  contend  the  decree  is  erroneous,  as  to  all  the  propet- 
ty,  because  the  proof  does  not  sustafin  the  allegations  in  the  bill. 
As  to  all  the  negroes,  except  Sam,  the  complainants  not  only 
abandon  the  case  made  in  the  bill,  to  wit,  the  agreement  and 
resort  to  the  proof  of  a  gift,  but  they  also  depart  from  the  gift; 
admit  it  to  be  void;  and  seek  to  recover  upon  the  ground  that 
there  was  no  contract,  no  agreement  or  gift,  but  that  the  de- 
fendant held  said  negroes  in  possession,  and  for  the  use  of 
the  complainant,  so  long  as  to  give  her  a  title  by  the  statute 
of  limitations,  when  there  is  no  allegation  in  the  bill  that  he 
held  said  negroes  in  possession  at  all,  or  for  the  complainant. 
This  is  a  departure.  10  Pet.  208,  209,  and  authorities  w- 
pra.  As  to  the  boy  Sam,  the  complainants  depart  from  the 
allegation  of  a  gift,  and  resort  to  a  title  acquired  udder  the 

act  of  limitations,  when  there  is  no  allegation  in  the  bill,  how 
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or  in  what  character  the  defendaDt  held,  whether  as  a  trustee 
or  not,  but  rather  the  contrary,  as  the  bill  alledges,  that  Sam 
remained  in  the  possession  and  use  of  the  defendant.  The 
acquisition  of  property,  by  the  statute  of  limitations,  is  quite 
a  different  thing  from  a  gift  or  purchase.  A  title  acquired 
under  the  act,  depends  upon  the  combined  operation  of  pos- 
session and  lapse  of  time;  and  he  who  seeks  a  recovery  un- 
der it,  must  alledge  and  prove  the  facts  constituting  the  bar 
and  title. 

2.  We  contend  that,  the  form  of  the  pleadings  aside,  the 
testimony  does  not  sustain  the  decree.  The  act  of  1S06  is 
emphatically  a  statute  of  frauds  and  and  perjuries;  and  the 
proof  to  divest  the  owner  of  his  property  in  slaves,  even 
upon  the  ground  of  an  adverse  holding,  should  be  clear, 
strong,  decided,  and  without  doubt.  For  the  decisions  upon 
this  act  see  Datis  vs.  Brooks^  3  JVlurph.  133;  Id.  483;  Cot- 
ton vs.  2  Powell,  Car.  Law  Rep.  432;  1  Dev.  Law  Rep.  302; 
Palmer  vs.  Faucetty  2  Id.  240. 

In  North  Carolina,  a  possession  of  a  slave  for  three  years, 
or  a  longer  period,  adverse  to  the  true  owner,  bars  the  rem- 
edy, but  does  not  affect  the  right.  Skinner  vs.  Skinnevy  3 
Murph.  535.  The  consequence  is,  that  the  doctrine  in  Blan- 
tan  vs.  Coulson,  3  Hayw.  155,  356,  holds;  a  party,  there- 
fore, may  defend,  but  cannot  assert  a  right  as  a  complain- 
ant, upon  the  act  of  limitations.  Hence  it  was  necessary 
for  the  bill  to  alledge,  and  the  proof  to  show,  a  holding  in 
Tennessee  adverse  to  Sallard,  and  for  the  use  of  complain- 
ant, for  three  years. 


Jannarj  21, 


Green,  J.,  delivered  the  opinion  of  the  court. 

We  are  satis6ed  from  the  testimony  in  this  cause,  that  the 
defendant  and  Sallard,  his  late  wife's  father,  intended  and  un- 
derstood their  conversation,  after  the  death  of  Mrs.  McKis- 
ick, as  a  promise  on  the  part  of  McKisick,  to  give  the 
negroes  to  his  daughter  Eleanor,  rather  than  a  gift  of  them  to 
her,  by  the  old  man  Sallard. 

Sallard  himself,  upon  whose  testimony  we  rely,  says,  tbat 
he  put  the  negroes,  Murphey,  Ann  and  Patsey,  in  the  posses- 
sion of  McKisick,  shortly  after  his  marriage  to  the  witness' 
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daughter,  without  any  condition  or  restriction;  and  that  he  McKisick 
gave  Sam  to  Eleanor,  defendant's  daughter,  shortly  after  her  McKitick. 
birth.  He  states  that  after  the  death  of  his  daughter,  the 
wife  of  McKisick,  they  had  a  conversation,  in  which  he  told 
McKisick  he  wanted  Eleanor  to  have  the  negroes  he  had 
put  into  his,  McKisick's  possession,  and  if  she  should  die 
without  an  heir,  he  wanted  McKisick  to  have  them.  Mc- 
Kisick said  he  was  perfectly  willing  to  have  it  so.  After 
Eleanor's  marriage  to  complainant,  defendant  promised  wit- 
ness that  when  his  daughter  went  to  housekeeping  he  would 
give  her  the  negroes.  This  he  failed  to  do,  but  afterwards 
offered  to  buy  them  from  the  witness. 

From  this  statement,  we  do  not  understand  the  old  man 
Sallard  as  having  considered  his  gift  to  McKisick  as  void, 
because  not  made  in  writing,  as  required  by  the  act  of  North 
Carolina  of  1806;  and  that  he,  therefore,  assumed  to  resume 
the  ownership  of  the  negroes,  and  make  a  new  gift  of  them  to 
Eleanor.  On  the  contrary,  it  appears  rather  as  the  expression 
of  his  wish,  that  McKisick  should  give  the  negroes  that  had 
been  considered  as  her  mother's  property,  to  Eleanor.  That 
McKisick  so  regarded  it  is  manifest,  from  the  fact  that  he 
promised  to  give  the  negroes,  as  the  old  man  wished.  He 
considered  himself  still  as  the  owner,  but  was  willing  to  gra- 
tify his  father-in-law,  and  give  the  property  in  the  way  he  de- 
sired. 

This  view  of  the  case  is  no  way  important  except  to  ex- 
plain the  character  in  which  McKisick  subsequently  held 
possession  of  the  negroes;  for  we  are  to  presume,  unless 
there  be  satisfactory  evidence  to  the  contrary,  that  he  conti- 
nued to  hold  in  the  character  in  which  he  acquired  the  pos- 
session. For  this  court  has  decided  in  the  case  of  McDon- 
ald vs.  McDonaldy  8  Yer.  145,  in  pursuance  of  the  North 
Carolina  decisions  upon  the  construction  of  the  act  of  North 
Carolina  of  1806,  that  the  mere  fact,  that  a  father  puts  bis 
child  in  possession  of  negroes,  will  not,  no  matter  how  long  be 
retains  that  possession,  give  him  a  title  to  them  by  the  statute 
of  limitations.  The  reason  why  the  statute  of  limitations 
does  not  run  in  favor  of  such  po^sessioD  is,  that  the  property 
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McKUick     jg  jj^j  jjgjj  |,^„erM/y.     The  possessor  is  a  mere  bailee  for  the 
McKwick.    owner;  and  the  possession  is  that  of  the  owner. 

As  to  three  of  the  negroes  now  in  dispute,  we  do  not  think 
they  were  ever  held  in  fact  by  McKisick  for  his  daughter. 
Sallard,  the  grandfather,  did  not  give  them  to  the  complain- 
ant  Eleanor,  be  only  desired  she  should  have  them,  and  the 
defendant  promised  to  give  them  to  her.  The  very  terms 
they  use,  that  McKisick  should  give  them,  shows  that  the 
old  man  did  not  understand  himself  as  resuming  his  right  to 
control  them,  and  then  as  parting  with  the  right  in  favor  of 
Eleanor.  The  proof  of  McKIsick's  declaration  as  to  Elea- 
nor's right  to  the  negroes,  is  too  loose,  unsatisfactory  and  in- 
conclusive, to  authorise  us  to  say  that  he  actually  held  them 
for  her,  adversely  to  her  grandfather. 

We  think,  therefore,  that  as  to  these  three  negroes  and 
their  increase,  Eleanor  acquired  no  title  by  the  statute  of  limit- 
ations. But  as  it  regards  the  negro  Sam,  we  are  of  a  differ- 
ent opinion. 

This  negro  was  given  to  Eleanor  when  she  was  a  child, 
and  was  placed  in  the  possession  of  ner  father  for  her.  Sal- 
lard  agreed  to  part  with  his  right  in  favor  of  Eleanor,  and 
Mcltisick  received  the  negro  as  hers,  and  must  be  regarded 
as  having  continued  so  to  hold  him.  It  is  absurd  to  say,  that 
this  was  not  an  adverse  possession  to  the  title  of  the  grand- 
father; and  if  so,  it  was  the  possession  of  Eleanor,  for  whom 
it  had  originally  been  taken,  as  there  is  no  evidence  to  show 
a  change  of  the  character  in  which  it  was  first  held;  and,  in- 
deed, as  that  character  could  not  have  been  changed,  had  the 
defendant  desired  it,  she  bein^  an  infant,  and  he  her  natural 
guardian.  This  possession  had  been  held  for  many  years  in 
North  Carolina,  and  for  more  than  three  years  in  Tennessee, 
l^efore  the  commencement  of  the  suit. 

The  complainants  are  therefore  entitled  to  Sam,  and  to  an 
account  for  his  hire,  from  the  time  of  Eleanor's  marriagi^. — 
McDonald  vs.  McDonald^  8  Yer.  145. 

Reverse  the  decree,  and  decree  for  the  complainants,  u 
herein  directed* 
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MONTOOMERT  VS.    HoBSON. 

Husband  and  Wife.     Convyaw  of  wife's  had— analog  bttween  ccnveymue,  bf 
Jim  and  stattUory  deed-^Cinntitutional  Law — retrospective  law  token  forbidden, 

£n  the  cooveyaDce  hyjino,  the  coauior's  ackoowled^ment  of  the  cooasee's  rig^ht 
is  the  ioceplion  of  the  coDveyaace.  The  judgmeot  of  the  coart  perfects  it. — 
From  the  last  priociple,  it  follows  that  in  the  coaveyauce  of  the  wife's  laod,  the 
ackoowledgmeot  of  the  husband  and  wife  need  not  be  simultaneons,  nor  by  him 
before  her. 

In  the  conveyance  by  statatory  deed,  the  bargainee  has  ao  inchoate  title  by  the 
signing,  sealing  and  delivering,  The  registration  makes  it  complete.  The 
bargainor's  signing,  &c.  stand  in  place  of  the  conusor's  acknowledgment;  and 
the  registration,  like  the  judgment,  accomplishes  the  conveyance.  The  bapt 
gainor's  acknowledgment  of  the  signing,  &c.  does  not  J^rther  divest  his  title,  it 
only  authenticates  the  signing,  &c.;  and  is  the  register's  warrant  for  admitting 
the  deed  to  record. 

A /ems  cov^rf'f  statutory  deed  of  her  land  more  closely  resembles  the  fine.  Her 
signing  ,&c.  are  inoperative  till  acknowledged  in  court.  Her  title  isnotincho- 
ately  divested  till  the  signing,  &c.  are  acknowledged.  The  acknowledgment 
is  the  first  act  which  hixa  legal  effect,  but  when  made  the  deed  takes  effect  from 
the  signing. 

Feme  Coverfe  deed  how  executed.  From  the  principle  that  it  is  the  husband's 
signing,  &c.  which  passes  hia  right,  and  the  wife's  acknowledgment  which 
passes  here,  it  follows  that  her  acknowledgment,  when  made  In  a  court  having 
the  right  to  take  it,  is  good  to  divest  her  title  from  her  signing,  &c.  by  relation; 
whether  her  husband  is  present  to  acknowledge  at  the  same  time,  or  absent 
and  ignorant  of  the  transaction ;  and  though  he  never  acknowledged  his  aigo- 
IDg,  ^c. 

Rttrf}active  Law.  From  the  principle  that  the  bargainor's  title  is  inchoately  di« 
▼ested  by  the  execution  of  the  deed,  and  that  the  acknowledgment  or  probate  of 
the  execution  has  not  effect  further  to  divest  it,  but  only  entitles  it  to  registra- 
tion, it  follows  that  statutes  validating  imperfect  ackuo%vledgmentB  and  pro- 
bates, are  not  unconstitutional  though  retroactive,  because  they  do  not  affect 
rights,  but  only  evidence  of  facts. 

Chancery.  Deed  when  cancelled  fir  fraud  or  snrprise  or  not.  To  set  aside  a 
feme  coverVa  deed  of  her  land  on  the  ground  of  surprise  in  her  privy  examina- 
tion, whereby  she  was  induced  to  acknowledge  her  signing,  ^c.  unadvisedly 
and  improvidently,  the  proof  should  be  clear,  credible  and  satisfactory,  especi* 
ally  after  the  lapse  of  twenty  years. 

The  state  of  North  Carolioa,  by  patent,  No.  380,  dated 
July  26,  1793,  granted  to  Euphemia  Parnell,  six  hundred  and 
forty  acres  of  land  on  Cumberland  river,  opposite  Nashville, 
The  grantee  was  at  the  date  of  the  patent,  quite  young,  and 
soon  afterwards  removed  from  Nashville  to  Wythe  county, 
Virginia,  in  company  with  her  mother,  upon  whose  pre-emp- 
tion right  the  grant  was  founded.  In  Wythe,  Euphemia  in- 
termarried with  Hugh  Montgomery.  On  the  12tb  of  April, 
1797,  Montgomery  and  his  wife  joined  in  a  deed  of  convey- 
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Montgomery  ^^^^  ^f  ^^  jg^^j  jq  ^^g  Moscs  Austin.  Two  days  afterwards, 
Hobson.  she  was  privily  examined  in  Wythe  county  court,  as  the  rec- 
ord has  it,  "respecting  her  douer  in  said  land,"  her  husband 
having  already  acknowledged  the  deed  in  said  court;  and  she 
acknowledged  that  she  was  "willing  that  said  deed  should  be 
recorded  in  the  county  court  of  Davidson,"  Tennessee. — 
Austin  conveyed  the  land  to  one  Sandford,  who,  on  the  25th 
of  October,  1797,  conveyed  it  to  William  Hobson.  The 
deed  from  Montgomery  and  wife,  however,  remained  in  the 
condition  above  described,  till  the  11th  of  December  1S07, 
when  it  and  the  privy  examination  taken  in  Wythe,  which  had 
been  endorsed  upon  it  by  the  clerk,  were  registered  in  the 
register's  office  of  Davidson. 

On  the  4th  of  March,  1814,  Lemuel  P.  Montgomery,  the 
eldest  son  of  Mrs.  Euphcmla  Montgomery,  made  his  last  will 
and  testament,  making  certain  dispositions  for  the  support  of 
his  mother  and  her  family,  and  for  the  education  of  his  broth- 
ers, she  and  they  having  been  reduced  by  the  improvidence 
of  Hugh  Montgomery,  to  a  state  of  great  destitution.  James 
Trimble,  Jenkin  Whiteside  and  Thomas  McCorry  were  ap- 
pointed executors  of  this  will;  and  it  was  enjoined  upon  them 
to  protect  and  advise  the  testator's  family.  He  was  slain  in 
the  battle  of  Tehopeka,  on  the  27th  day  of  March,  1814. 
Immediately  afterwards  Trimble  and  Whiteside  proved  the 
will,  and  took  upon  themselves  the  trusts  thereof. 

In  1816  William  Hobson  died,  having  made  his  will,  in 
which  he  devised  the  lands  above  mentioned  to  his  three  sons, 
John,  William  and  Nicholas.  The  last,  in  the  fall  of  1817, 
employed  Trimble  to  procure  the  privy  examination  of  Mrs. 
Montgomery,  who  then  resided  in  Campbell  county.  Ten.  with 
a  view  to  the  registration  of  the  deed  anew  in  Davidson.  Trim- 
ble placed  the  deed,  for  that  purpose,  in  the  hands  of  James 
M.  Campbell,  Esq.  of  Kingston,  who  had  habitually  acted  as 
the  attorney  and  counsellar  at  law  of  Mr.  and  Mrs.  Montgo- 
mery. On  the  3d  of  December  Mr.  Campbell  applied  to 
Mrs.  Montgomery  to  go  into  the  county  court  of  Campbell, 
then  in  session,  to  make  the  acknowledgment.  Montgomery 
was  then  absent  from  home  on  a  journey,  and  had  been  for 
some  months.     To  McCampbell  ''she  did  not  appear  to  un« 
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derstand  any  thing  about  it,  and  said  that  she  did  not  know  Montgomery 
what  interest  she  had  in  the  land  claimed,  and  seemed  unwill-  Hobson. 
ing  to  acknowledge  the  deed."  She  sent  to  her  son-in-law, 
Charles  Masey,  to  inform  her  about  it.  Masey  said  that  he 
could  give  her  no  information  on  the  subject.  However,  she 
made  the  acknowledgment  of  record, — it  was  endorsed  by  the 
clerk  on  the  deed,  and  duly  certified,  and  the  deed,  with  its 
endorsements,  was  again  registered  in  the  register's  office  of 
Davidson,  on  the  20th  of  May,  1818;  and  the  third  time,  on 
the  4th  of  July,  1834. 

Hugh  Montgomery  died  on  the  3d  of  June,  1833,  and  Mrs. 
Montgomery  in  January,  1834,  intestate. 

On  the  16th  day  of  December,  1834,  an  action  of  ejectment 
had  been  commenced  in  the  circuit  court  of  Davidson,  by  the 
heirs  at  law  of  Euphemia  Montgomery,  against  the  persons  !q 
possession  of  the  land,  being  the  devisees  of  William  Hobson 
and  those  claiming  under  them.  Pending  this  action  of  eject- 
ment, namely,  on  the  24th  of  May,  1834,  the  lessors  of  the 
plaintiff  in  the  ejectment,  filed  their  bill  in  the  chancery  court 
at  Franklin,  against  the  defendants  in  the  ejectment,  stating 
the  facts  above  recited;  charging  that  the  deed  of  April  12, 
1797,  and  especially  the  privy  examination  of  Mrs.  Montgo- 
mery of  December  2nd,  1817,  were  obtained  by  fraud  and 
surprise,  and  were  void;  and  that  the  defendants  ought  to  be 
enjoined  from  reading  said  deed  in  their  defence  to  said  ac- 
tion; that  it  ought  to  be  delivered  up  and  cancelled  as  fraudu- 
lent and  void;  and  praying  for  relief  accordingly. 

The  defendants  severally  filed  their  answers,  in  which  the 
title  of  William  Hobson  was  deduced  from  Euphemia  Par- 
nell,  as  above  stated.  But  they  insisted  that  William  Hobson 
was  a  purchaser,  without  notice  of  any  claim  or  title  whatever 
to  said  land,  by  any  other  person  or  persons,  except  Sand- 
ford,  his  vendor,  to  whom  he  gave  for  it  2400  dollars,  a  full 
and  valuable  consideration.  They  averred  that  Hobson  had, 
immediately  after  his  purchase,  taken  possession  of  the  land) 
which  possession  had  been  continued  till  the  time  of  filing  the 
answer,  and  they  relied  upon  lapse  of  time  in  bar  of  the  relief 
prayed  for  in  the  bill.  They  denied  that  any  advantage  had 
been  taken  of  Mrs.  Montgomery,  or  any  fraud  committed 
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MoDtgomcr}'  ypQ^  fcer  rights,  or  that  she  was  surprised  or  inveigled  into 
Hobtoo.  the  privy  exaraiDation  complained  of.  They  insisted  that  by 
the  act  of  1822,  c.  12,  the  deed  of  April  12,  1797,  of  Mont- 
gomery and  wife  to  Austin  was  good  and  valid  to  pass  bis 
title  to  the  land,  that  the  same  was  also  valid  by  the  act  of 
1807,  c.  85;  that  as  to  Mrs.  Montgomery  the  deed  was  valid 
by  the  acts  of  1716,  c.  28,  1751,  c.  3,  1813,  c.  79,  and 
1821, 'c.  61,  whereby  they  had  a  good,  perfect  and  legal  title 
in  fee  simple  to  the  land.  They  also  relied  upon  the  various 
acts  of  limitations  of  the  states  of  North  Carolina  and  Tennes- 
see of  1715,  1797  and  1819,  they  and  those  under  whom 
they  claim  having  been  in  possession  of  the  deed,  claiming  it  in 
fee  simple,  more  than  thirty  years  before  the  commencement 
of  the  suit. 

There  was  in  the  record  a  large  mass  of  irrelevant  testi- 
mony, relating  to  points  which  were  not  discussed  by  counsel 
or  noticed  by  the  court.  The  testimony  relative  to  the  privy 
examination  of  1817,  consisted  of  the  depositions  of  James 
McCampbell  and  Charles  Masey,  both  of  which  are  stated  in 
substance  in  the  opinion  of  the' Supreme  Court. 

The  cause  was  heard  by  Chancellor  Bramlitt  at  October 
Term,  1838;  and  his  Honor  being  of  opinion  that  the  privy  ex- 
amination of  1817  was  obtained  by  surprise,  and  was  made  un- 
advisedly and  improvidently,  and  was  consequently  not  bind- 
ing in  law  or  equity,  upon  Mrs.  Montgomery  or  her  heirs; 
that  the  deed  as  executed  in  1797,  did  not  divest  her  of  title, 
and  had  not  been  by  subsequent  legislation  invested  with  that 
efficacy,  ordered  it  to  be  delivered  up  and  cancelled,  and  en- 
joined the  defendants  from  setting  it  up  against  the  complain- 
ants, or  those  claiming  under  them,  and  from  reading  it  on  the 
trial  of  the  action  of  ejectment. 

The  defendants  appealed  in  errorr 
«^.^      Neil  S.  Brown,  W.  Brown,  Cook  and  Meigs,  for  the 

January  9ft  10.  .  • 

complainants,  said — 1.  That  the  deed  of  April  12, 1797,  was 
the  act  of  the  husband  only.  Co.  Litt.  326a.  At  common 
law,  the  husband's  feoffment  of  the  wife's  land,  was  a  discon- 
tinuance, and  put  the  wife  to  her  action  of  cui  in  vita,  Litt. 
§  594.  The  statute  of  32  H.  8,  ch.  28,  sec.  6,  which  is 
in  force  in  Tennessee — see  Martin's  Statutes,  127,  2  Sts.  at 
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Large  291,  Ruffhead's  Ed.,  altered  this  rule  of  the  common  Montgomery 
law,  by  providing,  in  substance,  that  the  husband's  alienation     Hobton. 
should  do  no  more  than  convey  his  interest.    10  Johnson's  R. 
345;  20  Johns.  R.  301;  3  Monroe  245. 

Though  Mrs.  Montgomery  signed  this  deed,  and  was  exa- 
mined in  Wythe  county  court,  yet,  for  two  reasons,  this  sign- 
ing and  examination  are  inoperative  and  void.  i.  Because, 
on  the  face  of  the  certificate  of  examination,  dower  only 
purports  to  be  conveyed.  7  iMonroe,  661.  2.  Because 
there  was  then  no  law  of  Tennessee  authorising  such  privy 
examination. 

2.  The  privy  examination  of  December,  1817,  in  Camp- 
bell county  court,  was  also  inoperative  and  void — Because 
the  husband  was  absent,  and  there  was  no  legal  evidence  be- 
fore that  court,  that  the  paper  presented  was  his  deed. 

To  make  that  deed  with  the  privy  examination  operate  the 
cranslation  of  the  fee  to  Moses  Austin — the  husband  must 
have  been  present — 2  Kent,  150  to  154 — and  must  have 
joined  his  wife  in  re-executing  it.  What  is  an  effectual  join- 
ing of  husband  and  wife  to  bar  her  of  her  dower,  or  transfer 
faer/ee,  see  discussed  by  Parsons  in  Fowler  vs.  Shearer j  7 
Mass.  R.  14;  and  by  Story,  3  Mason,  349  to  358;  4  Mason 
283;  5  Mason  67.  In  these  books  the  reason  is  assigned 
why  the  husband  and  wife  must  join  in  the  act;  that  is,  both 
be  present,  giving  a  simultaneous  assent.  But  the  reason  is 
given  in  the  concrete.  Kent  gives  the  reason  in  the  form  of 
an  abstract  proposition,  deduced  from  those  cases  and  others. 

The  void  and  inoperative  deed,  and  privy  examination  of 
April  12,  1797,  cannot  be  helped  by  the  relation  of  the  exa- 
mination of  1817  to  it — Jackson  vs.  Stevens^  16  Johns.  110;  « 
Doe  vs.  Hotoland^  8  Cowen,  277 — because  being  void,  there 
was  no  legal  entity  to  which  it^  could  relate,  and,  as  an  inde- 
pendent act,  it  was  void  for  want  of  the  husband's  concur- 
rence. 

S.  But  much  the  strongest  reason  why  the  examination  of 
1817  is  inoperative,  is  to  be  found  in  the  words  of  the  acts  of 
1715,  ch.  28,  and  1751,  ch.  3,  which,  duly  considered,  have 
but  one  sense,  and  that  sense  is,  tbac  the  husband  and  wife 

57 
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Montgomery  jjygf  jqj„  q^  concur  in  the  same  simultaneous  act,  which, 
Hobson.      when  analyzed,  consists  of  the  following  parts: 

1 .  The  husband  and  "wife  present  themselves  to  the  court, 
and  their  purpose  to  execute  a  deed  to  convey  her  estate  is 
announced.  2.  The  deed  is  produced  bearing  their  signa- 
tures respectively.  2.  The  court  directs  one  or  more  of  its 
members  to  examine  her  apart  from  her  husband,  to  ascertain 
whether  her  assent  was  voluntary,  &c.  4.  The  result  is  an- 
nounced to  the  court.  5.  And  thereupon,  the  joint  acknow- 
ledgment of  the  husband  and  wife  is  taken  before  the  court. 

These  several  acts  being  done,  all  the  words  of  the  statutes 
are  satisfied.  See  3  Dev.  319,  320.  To  this  purpose,  a 
host  of  authorities  may  be  adduced,  some  of  which  are  the  fol- 
lowing: 

NoBTH  Carolina. —  WhiUhurst  vs.  Hunter^  2  Hayw. 
401 ;  Robison  vs.  Barjield^  2  Murphy,  390;  Burgess  vs. 
Wilson^  2  Deaveraux,  306,  how  the  deed  is  to  be  acknow- 
ledged; Cloud  vs.^Webb^  3  Id.  317;  Barfield  vs.  Combs^ 
4  Id.  51^,  manner  of  proving  the  deed  particularised;  Fen- 
ner  vs.  Jasp^^r^  1  D.  &  B.  34;  Lucas  vs.  Cobb^  1  Id.  228; 
Sutton  vs.  Sutton^  1  Id.  582;  deed  \s  first  to  be  proved  as  to 
both  husband  and  wife,  and  then  her  private  examination  is  to 
be  had,  &c. 

South  Carolina. — Hillegas  vs.  Hartley^  1  Hill,  106. 

Maryland. — Ltwis  vs.  Waters^  3  Harris  and  McH.  430; 
Robins  vs.  Bwh^  1  Id.  50;  Hammond  vs.  jBn'cc,  1  Id.  322; 
Webster  vs.  Hall^  2  Id.  19;  Flanagan  vs.  Yottn^,  2  Id.  38. 

Vermont. — Harmon  vs.  Taft.  1  Tyler  6. 

Kentucky. — 3  Monroe,  245,  Deaihridgt  vs.  Woodruffs 
7  Monroe,  661,  certificate  as  to  dower,  similar  to  Clerk  of 
Wythe's  certificate;  2  J.  J.  Marshall,  359;  3  Id.  243,  244; 
3  Dana  289,  Millar  vs.  Shackleford — a  very  important  and 
well  reasoned  case.  Effetct  of  husband's  alienation  of  wife's 
land.  Re-delivery  by  wife  after  discoverture.  See  on  this 
last  point  9  Serg.  &  R.  276;  5  Serg.  &  R.  535. 

New  York.— 10  Johnson's  R.  435;  16  Id.  1 10;  20  Id. 
301 ;  8  Cowen,  277. 

They  also  insisted  that  the  privy  examination  of  Mrs.  Mont- 
gomery, in  1817,  was  improvidently  obtained;  and  upon  this 
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point  they  relied  chiefly  upon  the  case  of  Evans  vs.  Llewel-  Mont|omefy 
KtIj  1  Cox,  333,  to  which  purpose  they  also  cited  1  Story's     Hobson. 
Eq.  §  120,  251;  2  Sch.  &  Lef.  456,  462;   Wnght  vs.  Ca- 
dogan,  2  Eden,  239;  2  Story's  Eq.  1391-2-3,  1265;  1  Ver- 
non, 19,  note  as  to  casein  Cox;  Id.  82;  6Ves.  338;  14  Id.  • 
215.     They  said  it  was  not  necessary  to  show  in  such  a  case 
that  there  had  been  actual  fraud,  circumvention  and  deceit. — 
No  inveigling  was  iiecessary.     It  was  sufficient  if  the  woman 
was  not  duly  and  fully  informed;  if  she  was  hurried  into  the 
business;  if  she  did  not  consult  her  friends  capable*  of  advis- 
ing her.     And  they  strenuously  insisted  that  the  case  in  Cox, 
was,  by  many  degrees,  a  stronger  case  than  Mrs.  Montgo- 
mery's. 

They  went  into  a  critical  examination  of  the  several  statutes 
relied  upon  in  the  defendant's  answer  as  validating  their  title, 
with  the  view  of  proving  that  none  of  them  could  have  that 
effect. 

E.  H.  EwiNG,  S  H.  Laughlin,  Jas.  Campbell,  and  F.  January  u,  is. 
B.  Fogg,  for  the  defendants,  said — It  is  true  there  was  no  law 
in  existence  at  the  time  authorising  the  acknowledgment  in 
Wythe  county,  but  since  then  the  following  statutes  have  been 
passed,  making  valid  that  acknowledgment  so  far  as  Hugh 
Montgomery  was  concerned,  viz.  the  act  of  1797,  c.  43; 
1807,  c.  85;  1822,  c.  12,  and  if  these  acts  do  not  gpply  to 
the  acknowledgment  of  Euphemia  Montgomery,  at  least  the 
act  of  1821,  c.  61,  does  apply  to  it.  These  acts,  though 
retrospective,  are  not  void  or  unconstitutional,  they  only 
change  the  rules  of  evidence,  but  do  not  affect  the  rights  of 
parties;  they  contain  provisions  in  favor  of  subsequent  pur- 
chasers, who  would,  at  all  events,  be  protected  without  such 
provisions.  But  the  two  first  are  said  not  to  be  retrospective 
by  their  terms;  we  think,  however,  that  they  are,  as  will  fully 
appear  from  their  scope  and  incidents.  The  third,  it  is  admit- 
ted, is  retrospective  by  its  terms,  and  makes  the  deed  good  as 
to  Hugh  Montgomery  if  constitutional;  as  to  its  constitution- 
ality see  Cooke's  Reports,  431;  1  Yer.  13;  2  Ten.  R.  345; 
Peck's  R.  17,  266;  1  Kent's  Comm.  456;  16  Mass.  R. 
245;  8  Peters,  88;  16  Serg.  &  R.  35;  10  Serg  &  R.  25; 
Mercer  vs.    Watson^  i  Watts,  330 i  Langhom  vs.  Hobson^ 
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Montgomery  4  Lgjgj^^  ^24;  Todd  VS.  Baylor,  Id.  498.  It  is  said,  how- 
Hobwo.  eygf^  ^hat  if  the  act  of  1822  does  make  Hugh's  acknowledg- 
ment valid,  that  it  makes  it  valid  only  from  the  date  of  that 
statute,  and  does  not  relate  so  as  to  authorise  the  acknowledg- 
ment by  the  wife  before  the  Wythe  county  court,  that  court  at 
the  time  having  no  power  to  take  either  the  probate  or  acknow- 
ledgment of  the  husband,  and  therefore  having  no  legal  evi- 
dence of  his  assent  to  the  wife's  deed;  so  that  supposing  the 
act  of  1821  to  make,  in  proper  cases,  the  examination  of  a 
feme  covert,  previously  taken,  good,  yet  that  this  examination 
was  improperly  taken  for  want  of  the  only  legal  evidence  of 
the  husband's  assent.  We  answer,  that  when  the  act  of  '22 
makes  the  acknowledgment  of  Hugh  good,  it  is,  except  as  to 
subsequent  purchasers,  as  if  that  statute  had  been  passed  pre- 
vious to  the  act  that  it  confirms,  and  conferred  the  authority  in- 
cident to  its  enactments.  It  is  said  though,  that  if  Hugh's  ac- 
knowledgment be  valid,  and  does  relate  so  far  as  his  assent  is 
concerned,  that  still  the  court  of  Wythe  had  no  power  because 
of  his  assent  merely  to  take  this  acknowledgment;  to  this  we 
say  that  her  acknowledgment  was  confirmed  and  made  good 
by  the  act  of  1821,  c.  61.  This  statute,  it  is  said,  relates 
only  to  acknowledgments  in  the  state;  we  say  the  words  are 
general,  and  provide  for  the  cases  of  acknowledgments  by 
femes  covert  every  where  in  the  United  States,  though  the 
previous  part  of  the  statute  provides  only  for  cases  of  probates 
or  acknowledgments  in  the  State,  and  for  the  reason,  that  the 
cases  of  probates  and  acknowledgments  by  others  out  of  the 
State,  was  already  provided  for,  and  that  of  femes  covert  was 
not. 

Again,  we  say  that  if  this  probate  in  1797  was  defective, 
the  acknowledgment  of  the /erne  in  1817  remedies  the  de- 
fects. This  was  not  good  say  our  opponents:  1st.  Because 
the  husband  and  wife  did  not  ackbowledge  together,  and  the 
husband  was  in  fact  absent,  and  they  refer  to  the  mode  of  ac- 
knowledgment in  fines,  and  to  a  case  in  2  Devereux's  Re- 
ports, decided  upon  the  acts  1715,  c.  28,  and  1751,  c.  3. 
We  say  that  the  practice  upon  fines  should  not  be  quoted,  as 
it  was  to  get  rid  of  the  difficulties  |of  that  mode  of  passing 
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estates  that  our  acts  were  passed.  But  let  us  see  what  was  the  Montgomery 
mode  of  acknowledgment  in  fines,  4  Comyn,  308-9  and  note;  Hobwo. 
5  Cruise,  87,  and  what  absence  is  meant.  The  case  in  De* 
vereux  does  not  apply.  But  the  act  of  1813,  which  speaks 
of  probate  or  acknowledgment,  rids  us  of  this  difficulty,  as  it 
manifestly  contemplates,  in  some  instances,  the  absence  of  her 
husband,  and  always  where  a  commission  is  to  be  sent,  be 
maybe  absent;  but  why  be  present,  and  how  near?  His  as-* 
sent  is  shown  by  previous  acknowledgment  or  probate,  and 
the  object  of  these  laws  is  to  protect  the  wife  against  the  wiles 
or  violence  of  the  husband,  and  not  against  the  fraud  or  force 
of  others;  his  absence  is  expressly  required  upon  the  privy 
examination,  and  how  would  his  presence  avail  her?  Against 
whom?  But  say  the  gentlemen,  at  least  the  probate  must  be 
in  the  same  court,  and  why  ?  If  a  legal  probate  be  made,  it 
is  a  record  and  imports  the  truth;  it  carries  the  estate  of  the 
husband.  If  the  husband's  presence  is  not  necessary,  the  evi^- 
dence  of  his  assent  was  as  strong  by  the  Wythe  county  record, 
as  it  would  have  been  by  our  own.  See  as  to  probate's  ac- 
knowledgments by/€m69  covert^  4  Randolph,  468;  1  Yer.  413. 

It  16  urged  here  also  again,  that  the  probate  in  Wythe  not 
being  legal  in  1817,  as  to  Hugh  Montgomery,  the  Court  of 
Campbell  had  no  evidence  of  the  husband's  assent,  and  no 
authority  to  take  the  acknowledgment.  We  say  that  it  was 
legalized  by  the  acts  of  1797  and  1807,  and  that  if  this  were 
not  so,  that  the  act  of  1822  had  a  retroactive  effect,  and  made 
it  good  from  its  date,  both  as  to  this  and  for  all  other  pur- 
poses, except  as  to  subsequent  purchasers,  and  reiterate  our 
argument  in  regar'd  to  the  wife's  acknowledgment  in  Wythe. 
Then,  we  conclude  that  no  valid  objection  can  be  made  as  to 
the  foim  of  this  probate  and  acknowledgment. 

The  charge  of  fraud,  or  surprise,  contained  in  the  second 
objection  to  our  deed,  is  about  such  an  one  as  might  be  made 
in  regard  to  the  deed  of  almost  any  feme  covert  That  women 
have  been,  and  always  will  be,  ignorant  of  business,  and  their 
rights  too,  may  be  in  some  measure  expected  while  the  pre- 
sent state  of  society  exists,  and  that  even  after  the  most  stu- 
died explanations;  their  education,  and  the  situations  they  are 
expected  to  occupy  in  the  community,  naturally  abstract  them 
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Mont|omer}'  jj.q^  jjj^  i,|,s»le  and  concerns  of  busy  life.  U'hen  we  come, 
Hobwn.  then,  to  decide  upon  their  acts,  we  must  do  so  in  reference  lo 
this  state  of  things,  otherwise  the  safeguards  intended  to  be 
thrown  around  them  may  be  made  instruments  for  the  accom- 
plishnient  of  the  most  extensive  and  glaring  injustice.  They 
are  permitted  to  act,  and  those  acts  cannot  frequently  be  exa- 
mined into  for  a  ^reat  length  of  time  after  they  have  taken 
place.  If  then  for  their  benefit,  or  that  of  their  heirs,  we  are 
to  extinguish  space  and  time,  and  adhere  to  the  ordinary  rules 
that  apply  to  the  transactions  of  men,  which  are  speedily  in- 
quired into,  we  may  uproot  the  very  foundations  of  the  rights 
of  property.  Are  we  to  look  back  through  a  vista  of  time,  and 
regard  the  objects  there  seen  as  if  immediately  before  our 
eyes.^  Are  we,  contrary  to  our  common  sense,  to  look  at 
women  as  we  would  at  men,  and  require  of  them  in  the  tran^ 
saction  of  business,  the  same  imhesitating  promptitude  and  ac- 
tivity. If  we  are,  it  will  throw  great  obstacles  in  the  way  of 
that  free  and  unrestricted  transfer  of  property  which  it  has 
been  the  object  of  our  institutions  to  advance. 

This  surprise,  or  fraud,  is  alleged  to  have  taken  place 
twenty  years  ago,  and  for  its  proof  depends  on  human  testi- 
mony. Will  this  court  look  at  the  transaction  as  one  of  yes- 
terday.' No  statute  of  limitations,  to  be  sure,  applies,  nor 
ought  lapse  of  time,  if  the  wife  had  not  joined  in  the  deed, 
and  by  not  doing  so,  kept  those  in  possession  always  on  their 
guard.  But  by  joining  she  has  encouraged  improvements, 
prevented  perpetuation  of  testimony,  and,  in  fact,  perhaps 
permitted  the  real  truth  to  escape  through  deaths  and  the  infir- 
mity of  human  memory.  She  did  not  complain,  and  cer- 
tainly was  not  prevented  from  taking  steps  by  the  husband, 
"who,"  says  the  bill,  "though  he  would  not  sue,  yet  was  not 
unwilling  that  others  should."  Married  women  are  not  pro- 
tected in  frauds,  and  her  silence  during  all  this  time  has  cer- 
tainly effected  a  gross  injury  to  these  defendants,  who  were 
all  this  time  improving,  buying,  selling  and  building  hopes  upon 
this  land,  wasting  upon  it  sweatand  toil  sufficient  to  have  made 
competent  fortunes  perhaps,  in  some  other  quarter. 

Under  the  circustances  of  this  case,  it  would  seem,  that 
the  general  rule  of  law  should   apply ;  at    least  that  without 
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strong  evidence  the  court  will  not  impute  fraud,  after  a  great  Montgomery 
length  of  time.  See  Charter  vs.  SmUh^  3  Dessaus,  12;  Hobsoo. 
Meredith  vs.  J^ltchols^  1  A.  K.  Marshall,  600;  Shelby  vs. 
Shelby,  Cooke,  181;  2  Sch.  &.  Lef.  66.  What  testimony 
may  we  not  have  lost?  Trimble  is  dead,  the  justices  of  the 
county  court  are  not  to  be  had,  and  if  so,  the  matter  may 
have  totally  escaped  their  recollection;  any  one  who  saw  or 
heard  Mrs*  M,  speak  of  this  matter  is  not  now  within  the 
reach  of  defendants,  in  fact,  all  the  objections  apply  here 
that  ordinarily  do  to  charges  of  stale  frauds.  But  let  us  look 
at  this  as  a  charge  of  fraud  or  surprise  of  a  late  date^  and 
see  then  how  the  matter  appears.  The  witnesses,  to  prove 
the  surprise,  are  first,  McCampbell,  a  witness,  according  to  the 
proof,  with  impaired  faculties  and  memory,  and  second,  an  in- 
terested witness  at  least  to  the  extent  of  getting  a  fortune  for 
his  children.  What  they  have  proved  so  far  as  it  i»  to  be  relied 
on,  with  the  make  weights  to  be  added  to  their  proof  will  be 
examined  in  argument.  Take  it  altogether  and  apply  it  to 
this  case  as  one  of  yesterday,  and  we  do  not  think  it  suffici* 
ent  to  make  out  a  case  of  surprise,  even  suppose  that  Mrs. 
M.  had  been  there  making  the  bargain  for  her  land.  The 
case  in  1  Coxe,  333,  is  stronger  than  this,  and  has  the  in* 
gredient  also  of  gross  inadequacy  of  price.  See  1  Story's 
Eq  132,  and  254-5  6,  and  note.  Here  was  a  full  consider- 
ation, at  least  such  is  the  presumption,  there  being  no  proof 
to  the  contrary. 

But  the  charge  of  fraud  is  not  here,  that  she  was  cheated 
in  a  bargain  or  surprised  out  of  her  property  in  a  trade;  but 
that  being  ignorant  and  hurried  she  made  an  admission  of 
what  she  had  previously  done.  Did  her  surprise  or  ignorance 
tend  to  make  her  state  an  untruth?  .  I  suppose  not;  then  they 
might  have  existed  and  been  perfectly  harmless.  What  is  an 
acknowledgroeet  of  a  deed  by  a  feme  covert?  It  is  an  ad- 
mission of  record  of  what  had  been  previously  done.  It  is  a 
mode  of  proof.  To  be  sure  it  is  the  only  mode  ol  proof  of 
ber  deed,  still  it  is  but  proof  tt  last.  How  does  it  speak, 
not  in  words  of  the  present  but  of  the  past?  The  fime  does 
not  now  pass  her  estate,  she  says,  "I  have  signed,  sealed," 
&c.     The  proof  is  guarded,  in  regard   to  her,  and  no  one 
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Montgomery  shall  report  her,  she  reports  herself;  but  berackoowledgment 
Hob83ii.  does  not  difier  in  fact  from  her  husband's.  He  in  effect  saysy 
I  did  this  freely,  and  there  is  no  suspicion  thrown  upon  that| 
then  the  end  of  the  law  is  answered  if  that  be  proved  by 
legal  testimony.  I  can  well  suppose  cases  where  an  acknow- 
ledgment would  be  invalid  for  fraud.  Threats  and  promises 
might  induce  a  falsehood,  mere  imbecility  might.  But  Mrs. 
M.  acted  *'with  fear,  care  and  thought."  If  she  recollected 
the  fact  that  she  did  sign  and  seal  this  instrument  freely,  and 
so  stated  it,  it  is  all  sufficient.  It  is  attempted  to  afiect  this 
view  of  the  case  by  some  New  York  decisions.  16  Johns. 
110;  and  20  Johns.  301.  But  these  cases  do  not  sustain 
the  gentlemen,  1st.  because  the  statute  of  N.  York  is  totally 
different  from  ours;  see  3  Sheppard's  Touchstone,  190;  and 
2nd.  because  they  decide  merely  that  the  deed  does  not  take 
effect  until  acknowledgment,  or  does  not  relate  to  its  date; 
there  are  some  obiter  dicta  which  may  or  may  not  be  true 
under  the  statute  of  that  state.  But  under  our  statute,  we 
say,  that  signing  and  sealing  are  part  of  the  transaction,  by 
which  a  married  woman  transfers  her  estate.  That  at  least 
the  transfer  is  inchoate  when  the  feme  comes  into  court,  aod 
that  the  remainder  of  the  transaction  requires  only  recollec- 
tion, veracity,  and  freedom  from  fe^r,  and  that  if  these  exist, 
fraud  cannot  be  predicated  of  an  acknowledgment  by  a  mar« 
ried  woman.  Upon  the  whole,  therefore,  we  conclude,  that 
the  deed  and  probate  are  valid  in  form  and  are  not  affected 
by  fraud  or  surprise. 

The  case  in  Taunton's  Reports,  p.  37,  referred  to  by  IV!r. 
Meigs,  was  the  case  of  an  assignment  by  operation  of  law, 
the  husband  being  a  bankrupt,  and  as  to  him  of  course  in  tn- 
n/tim.  And  his  assent  was  not  given,  so  that  he  might  enter 
and  bar  the  fine — there  was  no  fine,  no  acknowledgment  by 
the  husband,  nor  any  joining  of  any  kind  by  husband  and 
wife. 

TuRLEV  J.  delivered  the  opinion  of  the  court. 
January  21.         This  bill  is  filed  by  the  complainants,  the  heirs  at  law  of 
Euphemia  Montgomery,  to  have  a  deed  of  bargain  and  sale 
executed  by  her  and  her  husband,  Hugh  Montgomery,  to 
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Moses  Austin,  for  a  tract  of  land  contaiDiDg  six  hundred  and  Montgomeiy 

forty  acres,  lying  in  Davidson  county,  State  of  Tennessee,     Uobion. 

the  same  having  been  her  bdividual  property,  delivered  up 

to  be  cancelled,  they  contending  that  the  same  is  void,  ber 

cause  it  was  never  executed  according  to  the  forms  of  law, 

or  if  it  were,  that  it  was  so  procured  to  be  done  by  fraud  and 

surprise. 

The  facts  of  the  case  are  shortly  these.  Euphemia  Mont- 
gomery was  the  legal  owner  of  the  tract  of  land  in  dispute  by 
a  grant  from  the  State  of  North  Carolina,  issued  to  her  in  her 
own  name,  and  being  such  owner,  she,  in  conjunction  with 
her  husband,  did  on  the  i2th  day  of  April,  1797,  in  the 
county  of  Wythe,  State  of  Virginia,  the  place  of  her  resi- 
lience, execute  a  deed  of  bargain  and  sale  for  the  same  to 
Moses  Austin,  for  the  consideration  as  therein  expressed  of 
six  hundred  and  forty  dollars.  On  the  same  day  this  deed  of 
conveyance  was  acknowledged  by  her  husband,  Hugh  Mont- 
gomery, in  the  county  court  of  Wythe,  and  a  commission 
directed  to  take  her  privy  examination  as  to  the  relinquish- 
ment of  her  right  of  dower  in  the  land  sold.  This  commis- 
sion never  issued,  but  on  the  14th  day  of  April,  1797,  she 
came  into  said  court  and  was  privily  examined  in  which  ex- 
amination she  acknowledged  that  she  was  willing  that  the 
deed  of  bargain  and  sale  to  Moses  Austin  should  be  recorded 
in  the  county  court  of  Davidson,  State  of  Tennessee.  In 
this  situation  this  deed  of  conveyance  remained  until  the  De« 
cember  Term,  1817,  of  the  county  court  of  Campbell 
county.  State  of  Tennessee,  when  at  the  instance  and  re- 
quest of  Nicholas  Hobson,  one  of  the  defendants,  she  in  the 
absence  of  her  husband  went  into  open  court  and  acknow- 
ledged that  she  had  executed  said  deed  freely,  voluntarily 
and  without  compulsion  from  her  husband. 

The  reasons  upon  which  this  deed  of  conveyance  is  sought 
to  be  cancelled,  are  resolved  into  the  propositions.  1.  That 
it  has  never  been  executed  as  the  law  directs,  and  has  not 
therefore  passed  the  estate,  and  2.  That  if  it  be,  such  exe- 
cution was  acquired  by  fraud  and  imposition,  advantage  hav- 
ing been  taken  of  a  /erne  corer/,  in  procuring  the  acknow- 
ledgment of  the  deed  in  the  absence  of  her  husband. 

58 
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Montgomery  j^  {{jg  decision  of  the  first  proposition,  it  is  necessary  to 
Hob«on.  ascertain  what  are  the  rights  of  a /erne  covert  to  her  real  es- 
tate,  and  how  she  may  part  from  it?  The  lands  of  a  wife 
belong  to  her,  notwithstanding  her  coverture,  the  husband 
having  acquired  nothing  but  the  right  to  receive  the  rents  and 
profits  during  the  nnarriage,  and  a  contingent  tenancy  by  tbe 
courtesy,  provided  he  survive  her.  By  the  provisions  of  the 
coronion  law,  this  right  of  the  wife  can  only  be  conveyed  by 
.  the  assurance  of  a  fine,  or  common  recovery, — ^ber  deeds  of 
every  kind  and  description  being  held  to  be  absolutely  void. 
The  reason  for  this  distinction  between  the  modes  of  ccmq- 
veyancing,  obviously  results  from  the  fact,  that  the  wife  is 
under  the  power  and  protection  of  her  husband,  and  is  there- 
fore supposed  to  have  no  controlling  will  of  her  own,  and 
therefore  cannot  protect  her  estate  from  his  rapacity,  if  she 
were  permitted  to  convey  it,  by  the  ordinary  forms  of  assu- 
rance, inasmuch  as  they  are  executed  privately,  and  of  con- 
sequence there  can  be  no  certainty  that  she  has  acted  freely 
and  voluntarily,  and  not  by  his  compulsion. 

But  inasmuch  as  this  disability  to  contract,  so  as  to  bind 
herself,  does  not  arise  from  a  want  of  discretion,  but  because 
of  her  social  obligation  to  her  husband,  she  is  permitted  to 
do  so,  where  her  rights  can  be  protected,  and  when  reason 
and  justice  dictate  a  departure  from  the  rule.  Therefore  she 
may  dispose  of  her  estate  by  fine  or  recovery,  they  being 
conveyances  of  record,  which  cannot  be  passed,  but  by  ber 
consent,  ascertained  by  the  examination  of  the  court,  before 
which  the  proceedings  are  instituted.  Nevertheless,  to  con- 
stitute a  valid  conveyance  by  fine  and  recovery,  from  a/emt 
coverty  the  husband  must  be  a  party  thereto,  because  of  his 
limited  rights  in  her  estate,  and  because  he  is  her  legal  pro- 
tector against  fraud  and  imposition.  We  then  have  the  ex- 
amination of  the  wife  by  the  court,  as  to  her  consent  to  tbe 
disposal  of  the  estate  to  protect  her  from  the  undue  influence 
or  violence  of  her  husband;  and  the  consent  of  the  husband* 
as  expressed  by  his  joining  with  his  wife  in  the  assurance,  to 
protect  him  from  a  destruction  of  his  right  in  her  estate,  and 
to  secure  her  against  the  fraud  and  imposition  of  others. 
This  is  as  it  should  be.     It  is  not  the  policy  of  a  well  re- 
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gulated  community  to  tie  up  estates,  or  to  place  any  restric-  Montgomery 
tions  upon  their  disposal,  except  such  as  may  be  necessary  Hobson. 
to  give  a  fair  protection  to  the  owners  against  any  undue  ad- 
vantage which  may  be  obtained  agamst  them,  either  by  fraud 
or  the  influence  which  the  nature  of  such  relations  as  husband 
and  wife,  guardian  and  ward,  trustee  and  cestui  quLe  trust  may 
bring  to  bear. 

The  mode  of  conveyancing  by  fine  and  recovery,  being  in 
form  an  action  brought  for  the  recovery  of  the  estate,  it  of 
necessity  follows,  that  the  acknowledgment  of  the  husband 
and  wife,  that  the  land  belongs  to  the  complainant  must  be  in 
the  same  court;  but  it  by  no  means  follows,  and  indeed  it  has 
never  been  determined,  that  the  acknowledgement  must  be 
simultaneous,  or  that  the  husband  must  give  his,  before  his 
wife.  Indeed  the  sense  of  the  thing  is  otherwise.  It  being 
a  suit,  the  acknowledgment  is  in  the  nature  of  a  confession  of 
judgment;  and  the  husband  and  wife  being  joint  defendants, 
it  can  make  no  difference,  which  confesses  first,  so  that  the 
confession  be  made,  by  both,  while  the  suit  is  pending. 
Though  there  is  a  case  or  two  in  which  the  courts  of  England 
have  permitted,  under  particular  circumstances,  Sifeme  covert 
to  levy  a  fine  without  her  husband,  quantum  talecU;  yet  it  is 
not  denied,  nor  could  it  be,  that  as  a  general  rule  the  husband 
must  be  a  part}  thereto,  or  it  will  not  be  binding  even  upon* 
the  wife  or  her  heirs,  unless  it  were  levied  by  her  as  a  feme 
eole. 

Such  are  the  rights  of  a  married  woman  as  secured  to  her 
by  the  common  law;  but  the  assurance  by  fine  and  recovery 
having  never  been  used  in  North  Carolina  and  Tenolssee, 
there  is  no  mode  by  which  a/eme  covert  in  this  state  can  dis- 
pose of  her  real  estate,  except  that  whiph  is  provided  for  by 
the  statute. 

The  first  statute  on  this  subject  was  passed  in  1715,  c  28, 
Scott's  Revisal,  15.  It  provides,  'Hhat  all  deeds  made  by 
husband  and  wife,  and  acknowleged  before  the  chief  jus- 
tice, or  in  the  court  of  the  precinct  where  the  land  lieth, 
the  wife  having  been  first  privately  examined  before  the 
chief  justice,  or  one  of  the  associate  judges,  or  by  some 
member  appointed  by  the  court  of  the  precinct,  whether  she 
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Montgomery  acknowledged  the  same  freely,  shall  be  good  and  effectual 
Hf>b8on.     against  the  husband  and  wife,  tod  all  persons  claiming  under 
them." 

This  statute  substitutes  a  deed  of  bargain  and  sale  in  the 
place  of  a  fine  and  recovery,  and  authorises  an  acknowledg- 
ment of  it  either  before  the  chief  justice  personally,  or  in 
the  court  of  the  precinct  where  the  land  lies.  But  it  has 
made  no  alteration  whatever  as  to  the  security  given  mutually 
to  the  husbtod  and  wife,  by  a  joinder  in  the  conveyance  and 
by  the  privy  examination  of  the  wife,  as  to  her  voluntary  as- 
sent thereto. 

The  power  to  receive  the  acknowledgment  of  the  deed 
and  to  take  the  privy  examination  of  the  wife,  being  confined 
to  the  person  of  the  chief  justice,  or  the  court  of  the  pre- 
cinct, the  statute  was  found  to  be  too  restricted  in  its  opera- 
tion, and  to  produce  evil,  for  remedy  of  which  the  act 
of  1751,  c  3,  was  passed,  by  which  provision  was  made, 
that  when  the  deed  had  been  acknowledged  before  the  chief 
justice,  or  in  the  court  of  the  county,  by  the  husband,  or 
proved  by  the  oath  of  one  or  more  witnesses,  and  the  wife 
should  be  a  lesident  of  any  other  county,  or  so  aged  and  infirm, 
that  she  could  not  travel  to  the  chief  justice,  or  the  county  court 
to  make  her  acknowledgment,  a  commission  might  be  issued 
for  that  purpose.  This  statute  made  no  other  alteration  of 
the  act  of  1715,  c  38,  than  to  authorise  a  commission  where 
the  wife  was  a  resident  of  another  county,  or  was  so  old  and 
infirm  as  to  be  unable  to  attend  upon  the  chief  justice  or  the 
county  court.  It  still  left  the  power  to  receive  the  acknow- 
ledgment of  the  deed,  and  to  take  the  privy  examination  of 
the  wife  either  personally  or  by  commission  exclusively  in 
the  person  of  the  chief  justice,  or  in  the  court  of  the  pre- 
cinct. 

This  amendment,  time  and  experience  proved  had  not 
gone  far  enough  in  removing  the  restrictions  upon  the  right 
of  a /erne  covert  to  alien  her  lands;  and  the  act  of  1813,  c 
79.  was  passed,  by  which  it  is  provided,  that  '^it  shall  and 
may  be  lawful  to  take  the  probate  and  acknowledgement  of 
deeds  made  by  husband  and  wife,  for  the  sale  and  transfer  of 
land  belonging  to  the  wife,  before  any  court  of  record  in  this 


DECEMBER  TERM  1838.  453 

slate;  and  when  said  grantor  resides  beyond  the  limits  of  this  Mon*g"n»c»'y 
state,  before  any  court  of  record  in  another  state  or  tcrrito-      Hobson. 
ry."     It  is  under  the  provisions  of  (his  statute  that  it  is  asked 
that  the  deed  from  Mrs.   Montgomery  shall  be  held  to  be 
good,  and  operate  to  convey  her  estate  to  Moses  Austin. 

It  is  not  pretended  that  the  deed  can  be  supported  by  her 
acknowledgment  made  in  the  court  of  Wythe  county,  Virgi- 
nia, in  1797;  but  it  is  contended,  it  can  u|K>n  the  acknow- 
ledgement made,  in  the  county  court  of  C  .ampbell,  in  De- 
cember, 1817.  It  cannot  be  successfully  denied,  that  the 
form  of  the  acknowledgment  made  in  the  county  court  of 
Campbell,  is  in  strict  conformity  with  the  provisions  of  law, 
and  the  only  question  is,  whether  the  court  had  the  power  to 
take  it.  It  is  urged  with  great  strength  and  ability  that  it  had 
not,  because  it  is  said  that  by  the  act  of  1813,  c  79,  no 
power  is  given  to  the  court  either  in  or  out  of  the  state,  to 
take  the  private  acknowledgment  of  a  /erne  covert  to  a  con- 
veyance of  her  real  esiate,  unless  the  deed  shall  have  been 
previously  acknowledged  in  the  same  court  by  her  husband, 
or  proven  by  the  subscribing  witnesses,  which  was  not  done 
in  this  case. 

There  is  nothing  in  the  wording  of  this  statute,  which  re- 
quires such  a  construction;  and  if  it  has  to  be  given,  it  roust 
be  upon  the  ground  of  analogy  between  her  rights,  as  they 
existed  at  common  law,  and  under  the  statute;  or  that  she  '• 
to  receive  some  substantial  protection  thereby. 

There  is  nothing  by  analogy  requiring  such  a  construction. 

We  have  seen  that  a /erne  covert  cannot  levy  a  fine  but  in 
connexion  with  her  husband,  and  that  he  must  acknowledge 
the  right  of  the  cognizee  to  the  land,  as  well  as  his  wife,  and 
ID  open  court;  but  that  there  is  nothing  which  makes  it  neces- 
sary that  thb  should  be  done  by  them  simultaneously,  or  by 
him  before  her,  and  that  there  can  be  no  good  reason  why  it 
should  be  so.  In  the  case  of  a  fine,  it  is  the  judgment  of 
the  court  upon  the  acknowledgment  of  the  husband  and  wife, 
as  to  the  right  of  the  cognizee,  which  constitutes  the  convey- 
ance; and  therefore,  unless  he  has  made  the  acknowledgment 
there  is  no  conveyance  as  to  him.  But  when  the  convey- 
ance is  by  deed,  the  execution  by  the  husband  is  a  joinder 
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Montgomery  ^jjj^  ^|,g  ^^jfg  jj^  ^^  coutfact,  and  30  acknowledgment  of  the 
Hobson.  rights  of  ihc  vendee  in  the  estate,  and  raust  be  good  without 
further  acknowledgment  on  his  part,  unless  such  acknowledg- 
ment be  expressly  made  necessary  by  statutory  provision;  and 
then  no  greater  strictness  will  be  required  in  making  it,  than 
such  as  a  fair  construction  of  the  statute,  according  to  its 
spirit,  demands.  That  the  estate,  so  far  as  the  husband  is 
concerned,  passes  from  him  by  his  execution  of  the  deed 
before  probate  or  acknowledgment,  is  unquestionably  true, 
as  has  been  determined  by  this  court  in  the  case  of  JtfcATatry 
vs.  Vance ^  3  Yer.  171,  and  Turner  vs.  Shields^  16  Yer.  1, 
and  by  the  supreme  court  of  North  Carolina  in  the  case  of 
*Morii8  vs.  Ford,  2  Dev.  Eq.  R.  412. 

This  estate  is  inchoate  before  registration,  but  may  at  any 
time  be  perfected  by  registration;  to  do  which,  all  that  is 
necessary  is,  to  prove  the  execution  of  the  deed  by  the  sub- 
scribing witnesses,  or  to  procure  an  acknowledgment  by  the 
bargainor.  It  is  then  the  registration,  and  not  the  probate 
Of  acknowledgment  which  perfects  the  title.  Then  so  far 
as  the  rights  of  the  husband  are  concerned,  there  is  no  actual 
necessity  for  an  acknowledgment,  his  interest  having  passed 
by  the  execution  of  the  deed.  Why  then  should  it  be  re- 
quired? Not  for  the  protection  of  the  wife,  the  joinder  of 
the  husband  in  the  deed  protects  her  against  the  acts  of  others, 
and  the  privy  examination  protects  her  against  him.  Then 
the  acknowledgment  of  the  deed  by  the  husband  has  no  ne* 
cessary  connexion  with  the  conveyance  and  acknowledgment 
by  the  wife;  and  upon  principle  cannot  be  required  by  any 
thing  short  of  positive  enactment. 

The  statute  of  1813  authorises  the  probate  and  acknowledg- 
ment of  deeds  made  by  a  husband  and  wife,  before  any  court 
of  record  in  the  state,  or  out  of  it,  if  the  bargainor  resides 
beyond  its  limits;  and  we  can  see  no  good  and  sufficient  rea- 
son for  saying,  that  they  may  not  be  proven  or  acknowleged 
as  any  other  joint  deeds. 


*  Thia  case  is  referred  to  in  Shields  ts.  Jiitekell,  10  Ver.  1,  ia  the  ai^aiiMat 
of  counsel  and  in  the  opinion  of  the  court,  as  being  reported  in  4  Der.  Lair 
Reports. 
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But  it  is  not  necessary  for  us  to  determine,  whether  a  Mont«oiuery 
deed  which  has  not  been  acknowledged  by  the  husband,  or  Hobson. 
proven  by  the  subscribing  witnesses,  can  or  cannot  be  obli- 
gatory upon  the  wife,  she  having  acknowledged  the  execu- 
tion on  her  part,  with  all  the  formalities  required  by  law;  be- 
cause we  are  satisfied,  that  if  an  acknowledgment  by  the 
husband  be  necessary,  and  it  has  been  made  under  the  provi- 
sions of  any  law  authorising  it,  it  will,  under  the  act  of  1813, 
give  power  to  any  court  of  record  in  the  state,  to  take  the  privy 
examination  of  the  wife.  Unless  we  stick  in  the  bark  in  the 
construction  of  the  statute  this  must  be  so.  It  is  the  sub- 
stance of  things  and  not  forms  that  we  are  in  pursuit  of;  and 
as  Judge  Yates,  in  the  ease  of  the  Lessee  of  Watson  vs.  Baily^ 
1  Binny,  479,  has  observed,  ''We  do  not  take  a  literal 
strict  adherence  to  the  very  words  of  a  statute,  to  be  essen- 
tially necessary  in  these  cases;  but  the  substantial  requisites, 
by  which  the  rights  of  married  women  are  intended  to  be 
guarded  by  the  legislature,  should  be  preserved."  These 
rights  are  as  well  guarded  by  permitting  the  husband  to  ac- 
knowledge the  deed  in  one  court,  and  another  to  take  the 
privy  examination  of  the  wife,  as  by  requiring  both  traosac« 
tions  to  be  done  in  the  same  court. 

But  it  is  said,  that  Hugh  Montgomery  never  acknowledg- 
ed the  deed  in  any  court  having  jurisdiction  to  receive  it. 

His  acknowledgment  was  made  in  the  county  court  of 
Wythe,  being  a  court  of  record,  and  it  is  properly  certified; 
but  this  acknowledgment  was  made  on  the  12th  day  of  April, 
1797,  at  a  period  of  time  when  there  was  no  law  authoris- 
ing it,  and  it  is  contended  that  it  is  therefore  void  and  in- 
operative. Though  this  deed  was  thus  acknowledged  in 
1797,  yet  it  was  not  registered  in  Davidson  county  till  De- 
cember 11th,  1807;  and  on  the  30th  day  of  November, 
1807,  an  act  was  passed  by  the  legislature  of  the  State  of 
Tennessee,  by  which  it  was  provided,  ''that  all  conveyances 
for  the  transfer  of  real  property,  which  should  be  thereafter 
exhibited  for  registration,  shall  first  have  been  proven  or  ac- 
knowledged in  the  case  of  resident  bargainors,  in  the  court 
of  the  county  or  district  where  the  land,  or  a  part,  thereof 
lies;  and  in  the  case  of  non-residents,  in  some  court  of  re- 
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Montgomery  ^qj-j  j^  some  One  of  ilie  states,  or  territories  of  the  Uniied 

V.  ' 

Hobson.      States." 

The  words,  ^'shall  have  been  first  proven,"  it  is  contend* 
ed,  gives  the  statute  a  retrospective  operation,  and  aiakes 
good  the  acknowledgment  of  1797:  and  so  we  think.  Whee 
the  deed  was  offered  for  probate,  it  had  been  acknowledged 
in  a  court  of  record  in  the  State  of  Virginia,  by  the  bargainor, 
who  was  a  non-resident,  and  therefore  it  fell  within  the  ex- 
press words  of  the  statute,  and  was  properly  registered. 
We  are  therefore  of  opinion,  that  the  deed  of  bargain  aod 
sale  from  Hugh  Montgomery  and  his  wife  Euphemia  to 
Moses  Austin,  has  been  executed  according  to  the  forms  of 
law,  and  passes  the  estate. 

But  it  is  contended,  2.  that  the  dcknowledgment  of  Mrs. 
Montgomery  which  was  made  in  the  year  1817,  in  the  county 
coin*t  of  Campbell,  is  bad  for  two  reasons.  1 .  That  it  waa 
procured  in  the  absence  of  her  husband.  2.  That  it  was 
procured  by  imposition  and  surprise. 

There  is  nothing  in  the  first  objection,  the  absence  of  the 
husband  is  the  very  thing  contemplated  by  law;  and  to  re- 
quire him  to  go  to  the  court  with  her,  in  order  that  she  may 
be  there  separated  from  him,  is  a  refinement  in  argument  that 
^we  cannot  understand.  He  must  be  away  from  her;  and 
whether  the  distance  be  a  hundred  yards,  or  a  hundred  miles 
can  make  no  difference  in  principle.  The  idea,  that  he  must 
.  be  present  to  protect  her  from  imposition  is  not  supported 

by  reason.  He  must  join  in  the  conveyance^  and  this  is  sup- 
posed to  be  a  sufficient  protection  so  far  as  other  persons  are 
concerned;  but  when  she  comes  to  be  examined,  as  to  her 
having  voluntarily  made  the  conveyance,  it  is  as  against  him 
that  she  request  protection,  and  not  others. 

2.  Upon  the  second  objection  there  is  more  difficulty.  The 
acknowledgment  of  a  deed  in  1817,  by  Mrs.  Montgomery, 
appears  to  have  been  made  somewhat  hastily.  But  from  the 
view  we  take  of  the  testimony,  we  do  not  think  that  a  case  of 
fraud  or  surprise  is  satisfactorily  made  out.  There  are  but 
two  depositions  which  bear  upon  this  point. 

The  first  is  that  of  James  McCampbell,  Esq.,  who  had 
sometimes   transacted   professional   business  for  the  family. 
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He  states  thai  the  deed  was  given  to  him  by  James  .Trimble,  Montgomerj 
to  procure  the  acknowledgment  of  Mrs.  Montgomery.  When  Hobron. 
at  coupt,  in  the  county  of  her  residence,  Campbell,  he  went 
to  her  house,  and  stated  his  business.  She  said  she  did  not 
know  the  interest  she  had  in  the  land — seemed  unwilling  to 
make  the  acknowledgments  and  sent  for  her  son-in-law,  to 
advise  with.  He  was  unable  to  give  her  any  information  on 
the  subject. 

Mr.  McCampbell  further  says,  that  he  thought  she  had 
only  a  dower  interest  in  the  land.  As  the  law  has  ever  stood 
in  Tennessee,  her  being  a  party  to  the  deed  at  all  in  the  case 
supposed,  would  have  been  not  only  unnecessary  but  embar- 
rassing; and,  with  the  deed  in  his  hands,  which  showed 
where  the  land  lay,  no  lawyer  could  have  entertained  and 
acted  upon  such  a  supposition.  His  impression  must  have 
been  based  upon  a  confused  recollection  of  a  long  past  event. 
But  he  does  not  prove  that  he  told  her,  Mr.  Trimble  wished 
her  to  acknowledge  the  deed.  He  does  not  state,  that  she 
said  any  thing  on  the  subject  of  her  husband's  absence,  or 
of  her  wish  to  postpone  the  matter.  The  only  thing  material 
in  his  testimony  is  stated  in  these  words:  ^'I  am  now  under 
the  impression,  that  I  told  her  if  she  did  not  acknowledge 
the  deed,  the  claimants  might  file  a  bill  and  enforce  the  title.'' 
And  upon  the  cross  examination,  when  the  point  recurs,  he 
uses  the  same  guarded  phraseology.  <^I  think  I  told  her 
that  the  complainants  might  file  a  bill."  It  is  obvious  that 
the  witness  feels  some  doubt  whether  this  communication  was 
in  fact  made  to  Mrs.  Montgomery.  Indeed,  if  he  had 
thought  her  interest  one  of  dower  only,  in  her  husband's 
land  in  Tennessee,  he  must  have  known  that  the  acknow- 
ledgment and  the  bill  to  enforce  it  would  have  been  alike  use- 
less. 

The  other  witness  is  Charles  Masey.  He  is  the  father 
of  some  of  the  complainants,  his  deposition,  on  the  face  of 
it,  shows  a  very  strong  leaning  in  favor  of  the  side  which 
calls  him. 

The  state  of  Mrs.  Montgomery's  mind,  he  swears,  was 
such,  at  the  time  of  the  acknowledgment,  as  to  make  her  in- 
capable of  performing  any  important  act.     In  this  he  is  con- 
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Montgomery  tradicted  by  McCampbell,  by  the  clerk  of  the  court,  and  by 
HobsoD.  a  host  of  intelligent  witnesses,  the  immediate  neighbors  of 
Mrs.  Montgomery;  and  sustained  by  no  person  whatever. 
He  states  conversations  of  McCampbell,  not  proved  by  hira. 
He  affects  to  have  believed  the  deed  in  question  related  to  the 
estate  of  Lemuel  P.  Montgomery,  which  opinion  the  deed 
itself  would  have  at  once  removed;  and  it  is  intrinsically  dif- 
ficult to  believe  that  under  the  circumstances  spoken  of,  he 
should  have  been  ignorant  of  its  contents,  or  should  not  have 
read  and  examined  it. 

Upon  the  whole,  we  regard  this  witness  as  occupying  such 
a  relation  to  the  parties,  manifesting  so  strong  a  bias,  so  in. 
volving  himself  in  his  statements,  and  so  contradicted  by 
others,  that  his  testimony,  standing  as  it  does  alone  on  this 
point,  will  not  justify  us,  in  relying  upon  it,  for  the  purpose 
of  setting  aside  the  deed. 

Besides,  it  may  be  remarked,  that  after  the  lapse  of  twen- 
ty years,  proof  to  have  the  effect,  claimed  for  that  we  have 
commented  on,  ought  to  be  clear,  credible,  and  satisfactory; 
otherwise,  the  most  solemn  assurances  might  be  rendered  null 
and  void  by  the  vague  and  perplexed  recollection  of  oue 
witness,  and  the  strained  and  doubtful  statements  of  another. 

We  are  therefore  of  opinion,  that  the  complainants  are  not 
entided  to  the  relief  sought;  and  that  the  decree  of  the  chan- 
cellor  be  reversed  and  the  bill  dismissed. 
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Angus  vs.  Dickerson. 

PliBADiNG.  CoutUM  reqairing;  different  pleaa  and  judgements  cannot  be  joined. 
1  Chitty'«  PI.  208;  16  Johns.  R.  146;  2  Sauad.  R.  117. 

SAfifE.  Counts  in  tort  or  contract. — Where  a  contract  creates  the  defendant's  da- 
tias  and  obligations,  and  he  is  soed  for  a  breach  of  them,  whether  counts  as- 
signing such  a  breach,  are  in  contract  or  tort,  depends  npon  their  conclusion. 

Same.  Counts  in  tort. — A  count  ascribing  to  the  defendant's  mere  negligence 
and  carelessness,  the  loss  of  a  negro,  whom  he,  as  hirer,  was  bound  to  re-de- 
liver, is  a  coant  in  tort,  because  the  loss  is  laid  to  the  want  of  care,  not  to  the 
failure  to  re-deliver. 

Practice,  JWw  IVial — The  court  of  £rrors  will  not  set  aside  a  verdict  upon 
the  ground  merely  of  insufficiency  of  proof. 

BAiLBCElfT.  Hirer'i  respontihilitp — changing  ssrviee.  A  hirer  of  a  slave  for  a 
specific  service  is  responsible  for  all  damages  arising  from  employing  the  slave 
in  a  different  service:  as  he  is  also,  for  a  loss  occurring  while  the  slave  is  so 
employed,  though  the  proximate  cause  of  such  loss  was  inevitable  cassaltjt 

Same.  Changing  service— conversion, — It  is  a  fraud  upon  the  rights  of  the  gen- 
eral owner,  and  a  conversion,  to  put  a  slave  to  a  service  entirely  different  from 
that  for  which  he  was  hired.    Story  Bail.  )  413. 

Same.  Where  there  is  a  general  hiring,  the  hirer  is  responsible  only  ibr  ordina- 
ry  neglect. 

Od  the  21st  of  August,   1833,  Joel  Laoe  made  a  bill  of 
sale  of  a  slave  named  *Ned  to  Achilles  A.  Dickerson,  the  ex- 
ecution of  which  having  been  duly  acknowledged,  it  was  re* 
gistered.     Afterwards  Lane  filed  a  bill  in  the  chancery  court 
against  Dickerson,  charging  that  this  sale,  though  evidenced 
by  an  absolute  bill  of  sale,  was  in  fact  conditional,  and  that 
the  negro  had  been  delivered  to  Dickerson  as  a  security,  for 
a  sum  of  money  loaned  him  by  Dickerson.     This  suit  was 
decided  both  in  the  chancery  and  supreme  court  against  Lane. 
«  On  the  16th  of  March,  1835,  while  this  bill  was  still  pending, 
Dickerson  hired  the  negro  to  James  Angus  to  drive  kia  uagim 
and  team^  for  nine  months;  and  for  the  hire  Angus  gave  his 
note  of  that  date  payable  on  the  25th  of  December.     The 
negro,  it  seems,  desiring  to  live  with  Lane,  put  himself  into 
his  possession  on  the  morning  of  the  day  on  which  he  was  to 
go,  and  while  on  his  way,  to  Angus.     When  they  came  to  the 
house  of  the  latter.  Lane  told  him  that  he  had  taken  posses- 
sion of  the  negro  as  bis  own  property;  but  that,  as  Angus  was 
responsible  to  Dickerson  for  his  hire,  be.  Lane,  would  se- 
cure the  payment  of  it  in  one  month,  and  in  the  mean  time, 
would  keep  the  negro,  paying  hire  for  that  time,  and  surren- 
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^^^*  der  the  negro  to  Angus  at  the  end  of  it,  if  he  failed  to  gi?e 
Dickenon.  the  security.  To  this  Angus  assented,  but  Lane  failed  to  give 
the  security  or  to  surrender  the  negro,  but  kept  him  and  re* 
fused  to  deliver  him  to  Angus,  who  made  several  unsuccess- 
ful attempts  to  obtain  the  possession  of  him.  While  thus  in 
Lane's  possession,  and  after  the  expiration  of  the  period  of 
the  hiring  to  Angus,  namely,  about  March,  1836,  the  negro 
sickened  and  died.  The  note  for  the  hire  was  assigned  by 
Dickerson,  and  paid  to  the  assignee  by  Angus  at  maturity. 

On  the  9th  of  January,  1836,  Dickerson  sued  Angus  in 
Giles  circuit  court  in  ccue.  His  declaration  contained  seven 
counts,  three  of  them  in  trover^  and  the  rest  special  counts  in 
case^  in  which  the  contract  of  hiring  and  the  breach  of  it  by 
failing  to  re-deliver  the  negro  to  the  plaintiff  was  stated;  each 
of  them  concluding  with  the  averment,  that  hy  and  throitgk 
the  mere  negligence  and  carekesmss  of  the  defendant^  the  ne- 
gro was  totally  lost  to  the  plaintiffs  and  never  came  again  to  his 
possessiony  ^c. 

The  defendant  pleaded  not  guilty,  and  issue  was  thereupon 
joined. 

On  the  trial  at  February  term,  1838,  before  Judge  Dil- 
LAHUNTT,  and  a  jury  of  Giles,  the  evidence  submitted  to 
the  jury  presented  the  case  substantially  as  it  is  above  stated. 

His  Honor  summed  up  his  charge  to  the  jury  in  the  follow- 
ing  words — ^4f  Angus  hired  the  negro  for  a  special  purpose, 
and  put  him  to  a  purpose  totally  different  from  that  authorised 
by  the  contract,  this  would  be  a  fraud  on  the  rights  of  the  gen- 
eral owner,  and  would  be  a  conversion.  If  there  was  no  spe- 
cial contract,  but  a  common  or  general  hiring,  then  the  defen- 
dant would  be  bound  to  take  ordinary  care  of  the  negro. 
And  if  they  believed  that  Angus  hired  the  negro  to  Lane, 
and  that  this  hiring  was  such  an  act  as  a  man  of  ordinary  pru- 
dence, under  the  same  circumstances,  would  have  done  with 
his  own  negro,  then  it  would  not  be  a  conversion.  But  if  un- 
der the  circumstances  of  the  case,  they  believed  that  it  was 
such  an  act  as  a  man  of  common  sense  and  common  prudence 
would  not  have  done,  then  such  act  would  be  a  conversion 
itself." 

The  jury  found  the  defendant  guilty;  and  his  motions  for 
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arrest  of  judgment  and  for  a  new  trial  having  been  successive-       Angu* 
I7  made  and  overruled,  he  appealed  in  error.  Dickenon. 

N.  S.  Brown  for  plaintifT  in  error,  said,  it  was  a  part  of  j^^^j^^  ^i  22 
the  contract  of  the  hiring  that  Dickerson  was  to  deliver  the 
negro  to  Angus.  This  he  failed  to  do;  therefore  he  is  the 
first  wrong-doer  himself.  He  cannot  come  in  now  and  en- 
force a  contract,  when  by  his  own  showing  there  are  on  his 
part  unperformed  cpnditions,  precedent  to  performance  on 
part  of  defendant.  The  defendant  was  not  bound  to  use  any 
means  whatever  to  recover  the  possession  of  the  negro  in  the 
first  instance.  For  the  construction  of  such  contracts,  and 
obligations  arising  under  them,  see  Chitty  on  Con.  273-74; 
see  also  1  Saund.  320;  1  Chitty  on  PI.  230,  277;  Tidd's 
Practice,  440,  445;  Selw.  N.  P.  6  ed.  107,  108;  Lawes  on 
PI.  c  5  and  6;  see  also  2  Taunt.  325,  n. 

The  same  rule  holds  in  the  case  of  a  concurrent  considera- 
tion or  mutual  contract  to  be  performed  at  the  same  time. 

The  contract  of  Angus  with  Lane,  that  he  might  hire  tl 
negro  for  one  month,  cannot  be  construed  into  an  ownership" 
over  the  negro.  The  contrary  appears  by  the  facts.  Angus 
had  repeatedly  endeavored  to  obtain  possession  of  the  negro 
from  Lane,  under  an  apprehension  that  he  would  be  liable  to 
Dickerson  for  him;  and  he  surely  had  a  right  to  secure  such 
indemnity  as  lay  in  his  power.  This  contract  was  not  by  his 
own  free  volition.  It  was  a  choice  of  evils  forced  upon  him 
by  Lane. 

But  the  period  of  Angus'  liability  to  Dickerson  being  fixed 
to  the  delivery  of  the  negro  into  his  possession  by  Dickerson, 
according  to  the  contract  of  hire,  no  act  of  Angus'  before 
the  negro  came  to  his  possession  could  be  equivalent  to  it. 
His  right  to  the  negro  was  an  inceptive  one,  which  he  could 
have  enforced  by  law  against  Dickerson,  but  which  could  not 
be  rendered  equal  to  possession,  by  his  assuming  to  dispose  of 
him  to  a  third  person.  In  yielding  this  temporary  use  of  the 
negro  to  Lane,  (if  yielding  it  may  be  called)  Angus  surren- 
dered nothing  that  would  not  have  been  exacted  from  him 
by  Lane  without  any  contract.  He  acted  under  duress,  and 
a  mistaken  notion  of  his  obligations  to  Dickerson;  and  it 
would  be  as   well  to  frame  a  law   out  of  his  legal  appre- 
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beosions,  and  make  it  operate  against  bis  rigbts.  As  well 
roigbt  A,  who  had  by  accident  taken  the  life  of  B,  be  convict- 
ed of  murder  merely  because  he  believed  it  was  murder. 
This  would  be  at  once  adopting  the  fears  and  apprehensions  of 
men  as  the  measure  of  legal  rights  on  the  one  hand,  and  legal 
liabilities  on  the  other.  It  would  be  levelling  down  the  grave 
administration  of  the  law  to  the  touchstone  of  ignorance  and 
caprice,  and  making  the  vague  notions  of  right  and  wrong 
among  men  the  law  of  the  land.  So  much  for  constructive 
possession  of  the  negro  by  Angus. 

2.  Assuming  in  the  second  place,  that  Angus  bad  posses- 
sion of  the  negro,  it  remains  to  be  inquired  what  was  the  ex- 
tent of  his  liability  according  to  the  facts.  It  is  a  well  set- 
tled principle,  that  the  hirer  of  property  is  only  bound  for  or- 
dinary diligence,  and  of  course  is  responsible  only  for  ordina- 
ry negligence.  See  Jones  on  Bail.  86,  87,  120,  and  Stoiy 
on  Bail.  264,  265,  266. 

''Also,  if  the  thing  hired  is  lost  by  inevitable  casualty,  or 
y  superior  force,  and  without  any  fault  of  the  hirer,  he  is  ex- 
onerated from  all  risk."     See  Story   on  Bail.  269|  and  3 
^'^\';^.  Burr.  1692.     "So,  if  the  loss  be  not  strictly  inevitable,  but 
*'^^  there  has  been  no  omission  of  reasonable  diligence  on  the  part 
the  hirer."     li* 

Under  a  contract  of  hiring,  the  hirer  acquires  a  special 
p!l*operty  in  the  thing  hired,  during  the  continuance  of  the  con- 
(««  »'  *  ^;  '  )Lract.     He  can  maintain  an  action  for  any  tortious  disposses- 
( <!  *  i     ,r'    sion  of  it,  even  against  the  owner  himself.     The  owner  parts 

Cannot  the 
so  he  uses  or- 
happens  to  it 
sole  proprie- 
being  respon- 
sible for  neglect  in  that  third  person.^     And  if,  as  in  this  case, 
the  property  perishes  in  the  hands  of  the  second  hirer,  and 
never  returns  to  the  owner,  and  ordinary  diligence  was  used 
to  preserve  it,  how  can  the  first  hirer  be  responsible?     In  this 
case  the  negro  died.     This  is  an  inevitable  casualty:  all  due 
means  were  employed  to  preserve  him.     There  was  no  neg- 
lect either  on  the  part  of  Angus  or  Lane.     His  death  was  not 


-f      ^ '    r  r^'  of 


DECEMBER  TERM  1838.  463 

caused  by  any  want  of  diligence.  The  diligence  or  neglect  ^^"' 
of  Lane  is  the  diligence  or  neglect  of  Angus;  for  he  stands  Dickewon. 
in  the  relation  of  agent  to  Angus  for  those  purposes.  Where 
then  is  the  fault  of  Angus?  Surely  not  in  his  neglect  of  the 
negro;  he  is  not  responsible  for  his  death.  His  fault,  if  any, 
consists  in  the  detention  of  the  negro  beyond  the  expiration  of 
the  term  of  hire;  but  he  is  not  to  be  answerable  on  this  ac- 
count for  the  value  of  the  negro.  The  value  of  his  time  du- 
ring that  detention,  would  be  the  only  proper  measure  of  dam- 
ages.    See  M^JSTeill  vs.  Brooks^  1  Yerg.  73. 

Combs  on  the  same  side,  insisted,  1,  that  the  court  erred 
ID  refusing  to  arrest  the  judgment  on  account  of  a  misjoinder 
of  causes  of  action.  1  Chitt.  Rep.  619,  Thamaa  vs.  Pearce; 
1  Chitty's  Pleadings,  180,  182;  1  Salkeld,  10;  1  L.  Ray- 
mond, 272-3;  2  Saunders,  117. 

If  a  count  be  for  nonfeasance  and  breach  of  contract,  it 
will  be  taken  to  be  in  assumpsit  and  cannot  be  joined  with  a 
count  in  trover.  1  Chitty's  Pleadings,  180;  and  for  the  con- 
sequence of  a  misjoinder,  see  1  Chitty's  Pleadings,  188. 

2.  The  jury  were  misdirected  by  the  court  in  this,  that 
they  were  charged,  that  if  Angus  hired  the  negro  for  a  partic- 
ular purpose  or  use,  and  during  the  time  of  the  bailment,  put 
the  negro  to  any  other  purpose  or  use,  this  would  be  a  conver- 
sion, and  Dickerson  would  have  a  right  to  recover  in  trover 
without  any  demand  of  the  negro.  To  show  that  this  was 
a  mistaken  direction  of  the  law,  see  Gordon  vs.  Harper,  7 
Term  Rep.  9;  M^JfeiU  vs.  Brooksy  1  Yerger,  73;  Cald- 
toeU  vs.  Cotoen,  9  Yerger,  262. 

Wright  for  the  defendant  in  error.  1.  Case  and  trover 
may  be  joined  in  the  same  action.  The  form  of  the  action 
is  the  same,  the  same  plea  may  be  pleaded,  and  the  same  judg- 
ment given  on  all  the  counts  in  the  declaration.  1  Chitty's 
PI.  179,  124;  Govett  vs.  Radnidgej  3  East,  70;  Brovm  vs. 
nixon,  1  T.  Rep.  173. 

The  other  counts  in  this  declaration  joined  with  the  counts 
in  trover  are  well  framed,  and  are  properly  special  counts  in 
case,  founded  upon  a  tortious  negligence  or  breach  of  duty  in 
the  defendant.  In  all  actions  upon  a  simple  contract,  wheth- 
er express  or  implied,  it  is  at  the  election  of  the  plaintiff  to 
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Angu>  frame  his  declaration  in  case  or  assumpsit.  The  gravamen  of 
rickepjDD.  the  action  in  the  one  case  consists  of  a  breach  of  duly;  in 
the  other,  in  a  breach  of  promise.  Broton  vs.  Dixon^  1  T. 
Rep.  273;  Comyn  on  Contracts,  21;  Dickon  vs.  Clifton,  2 
Wils.  319;  Coggs  vs.  Bernard,  2  L.  Raym.  909.  See  pre- 
cedents in  1  T.  Rep.  273;  2  Lord  Raymond,  909;  1  Ch. 
PI.  122,  3;  Govett  vs.  Radnidgty  2  East,  70;  1  Ch.  P. 
129,  5th  American  from  4th  London  edition;  Dtarhom  vs. 
Dearborn,  15  Mass.  Rep.  31b;  Gilbert  vs.  WxUiams,  8  Mass. 
51;  Church  and  DemiU  vs.  Munford,  11  Johns.  Rep.  479. 
The  nature  of  the  defendant's  undertaking  ^d  duty  should 
be  distinctly  averred;  at  all  events  the  averment  will  not  vi- 
tiate the  counts.  1  Ch.  P.  331;  Elsee  vs.  Gatward,  6  T. 
Rep.  144;  Stoyellvs.  ^eatcott,  2  Day's  Rep.  418;  Bvlk- 
ley  vs.  Storer,  2  Day,  531 ;  Samuel  vs.  Judin,  6  East,  333, 
in  point;  2  Chitty's  PI.  651;  precedents  651,  652,  653, 
notes  e.p,;  2  Ch.  PI.  654,  663,  664,  669,  670.  The  de- 
claration in  12  East,  452,  was  admitted  to  be  in  tort;  Hallack 
Powell,  2  Cain's  Rep.  216;  Mast  vs.  Goodson,  Black.  848. 

The  court  will  sustain  the  verdict  if  possible.  2  Cain's 
Rep.  217,  218. 

If  all  the  counts  are  in  tort  and  some  only  are  defective,  the 
verdict  will  be  sustained.  1  Ch.  PI.  179;  6  East,  331,  335; 
2  Term  Rep.  205;  Peck's  Rep.  318;  Act  1801,  c.  6,  §63. 

2.  It  is  very  clear  from  the  proof  that  Dickerson  faired  and 
delivered  this  negro  to  Angus,  and  that  Angus  in  point  of  fact 
and  law,  received  him  and  took  upon  himself  the  duties  and 
obligations  of  a  hirer.  In  order  to  constitute  a  good  delivery, 
it  is  not  necessary  that  there  should  be  an  actual  manual  re- 
ception of  the  chattel  by  the  vender.  Undertaking  to  deal 
with  the  property  as  his  own,  either  wholly  or  for  a  time,  will 
have  the  effect.  Chaplin  vs.  Rogers,  1  East,  192;  jRtce  vs. 
Austin,  17  Mass.  Rep.  197.     This  being  the  case,  I  contend, 

3.  That  the  hirer  of  a  sieve  takes  upon  himself  a  personal 
trust,  and  in  the  absence  of  any  express  authority  from  the 
owner,  has  no  power  to  hire  out  such  slave  again.  Slaves 
are  a  peculiar  species  of  property;  in  the  language  of  this 
court  "a  property  in  intellectual  and  moral  and  social  qualities, 
— in  skill,  in  fidelity  and  in  gratitude,  as  well  as  in  their  capaci- 
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ty  for  labor."  Henderson  vs.  Faulx  and  mft^  10  Yer.  Rep.  ^°^" 
37,  38,  39;  Sidit  vs.  Thompson,  2  Tenn.  Rep.  96;  princi-  Dickewon. 
pies  applicable  to  this  peculiar  property  must  be  adopted  and 
enforced.  Story's  Com.  on  Bailments,  368;  Soyce  vs.  •An- 
dersan,  2  Pet.  Rep.  150.  It  is  against  every  principle  of  hu- 
manity and  sound  policy,  to  permit  a  person  who  hires  a  slave 
to  dispose  of  him  at  his  own  will  and  pleasure  to  any  and  all 
persons  whatsoever.  If  in  the  absence  of  any  express  limi- 
tation, the  hirer  can  dispose  of  the  slave  to  one  person  and 
for  one  purpose,  he  may  to  any  and  for  all  purposes  whatsoev- 
er. Hence,  in  the  absence  of  any  express  stipulation,  the 
law  comes  in  and  makes  it  a  personal  trust. 

4.  But  the  testimony  was  sufficient  to  warrant  the  jury  in 
coming  to  the  conclusion  that  Angus  was  restricted  from  part- 
ing with  the  possession  of  the  negro.  ^^He  hired  him  to 
^rive  his  own  wagon  and  team  and  for  his  own  use." 

5.  It  was  a  want  of  that  ' 'ordinary  care"  and  prudence  in 
Angus,  which  the  law  required  he  should  maintain,  to  hire  the 
negro  to  Lane.  Angus  was  therefore  guilty  of  a  conversion 
the  moment  he  hired  Ned  to  Lane,  which  determined  the 
bailment,  destroyed  his  special  property  in  him,  and  made  him 
liable  thereafter  for  inevitable  accidents.  The  law  is  well  set- 
tled, if  the  bailee  use  the  thing  for  a  different  purpose,  or  de* 
hors  the  contract  of  bailment,  he  is  liable  at  all  events.  Jlfc- 
JVciZZ  vs.  Brooks,  1  Yer.  Rep.  73,  74;  Story  on  Bailments, 
261,262,  263,  272,  273.  Hence  he  was  liable  in  case  of 
negligence.     1  Yerger,  73,  74, 

But  suppose  there  was  no  conversion  during  the  time  for 
which  the  negro  was  hired  to  Angus,  and  that  he  was  not 
wanting  in  care  and  prudence,  in  the  act  of  hiring  him  to 
Lane,  still  the  case  is  with  me;  for 

6.  Angus  was  bound  to  restore  the  negro  to  Dickerson 
whenever  the  time  for  which  he  was  hired  expired.  If  be 
did  not,  and  he  died  or  was  lost  by  inevitable  accident,  be  is 
liable.  Story  272,  273;  2  Lord  Raym.  915;  Whtehck  vs. 
Wheeltsrightj  5  Mass.  104;  Isaacs  vs.  Clarfce,  2  Bulst.  Rep. 

306,  309;  Story,  93;  Jones  on  Bailments,  22;  note  Code 

Napoleon,  Jones,  68;  see  also  note  L,  68-70;  Jones,  121; 

see  3d  and  4tb  rules,  121 .     He  is  liable  on  all  the  counts,  ei- 
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Anga«  ther  in  trover  or  for  a  breach  of  duly.  Jones,  49,  61,  also 
DickeVson.  note  F;  Story,  93,  272,  273;  16  Johns.  Rep.  74,  76;  1 
Comyn's  Digest,  639.  In  this  case  there  was  an  express 
contract  to  restore  the  negro  on  the  25th  of  December,  1 835; 
independently  of  this,  the  law  implies  a  contract  to  restore  at 
the  expiration  of  the  time.     Story,  273. 

No  demand  was  necessary  in  this  case.  9  Johns.  Rep. 
360,  361;  Story,  273.  There  was  a  precedent  duty.  9 
Johns.  361.  But  suppose  there  was  no  bailment  of  this  ne- 
gro by  Dickerson  to  Angus,  suppose  the  delivery  never  to 
have  been  perfected,  and  that  no  special  property  was  crea- 
ted in  Angus,  still  the  case  is  with  me;  for 

7.  Angus  was  still  guilty  of  a  conversion  of  this  negro. 
He  either  had  a  special  property  or  he  had  not.  If  be  had, 
the  propositions  before  taken  are  sustained;  if  he  had  not,  be 
had  no  right  to  intermeddle  with  the  negro.  Any  intermed- 
dling with  property,  or  the  exercise  of  any  dominion  over  it, 
subversive  of  the  dominion  of  the  owner,  is  evidence  of  a 
conversion.  1  Comyn's  Digest,  439;  Reid  vs.  Colcock,  1 
Nott  and  M'Cord;  Kinder  vs.  Shato,  2  Mass.  398:  Barton 
vs.  White,  1  Har.  and  Johns.  619;  Bristol  vs.  Hurf^  7 
Johns.  Rep.  254;  10  Johns.  172;  14  Johns.  128.  To  con- 
stitute a  conversion,  it  is  not  necessary  to  show  a  manual  ta- 
king of  the  thing  in  question ;  nor  that  the  defendant  has  ap- 
plied it  to  his  own  use;  but  any  unauthorised  disposition  or 
dominion  over  it  will  be  a  conversion.  Bristol  vs.  Hurtj  7 
Johns.  Rep.  254;  7  Johns.  304;  Bisset  vs.  Drake^  19 
Johns.  Rep.  66;  4  Taunton,  24. 

Green,  J.,  delivered  the  opinion  of  the  court. 

1.  The  first  question  is,  whether  there  is  a  misjoinder  of 
counts  in  this  declaration. 

The  first  three  counts  are  in  trover,  and  it  is  contended  in 
behalf  of  the  plaintiff  in  error,  that  the  other  four  counts  are  in 
assumpsit,  and  are  improperly  joined  with  the  counts  in  trover. 
It  is  clear  that  'counts  requiring  different  pleas  and  different 
judgments,  cannot  be  joined  in  the  same  action,  and  such  are 
trover  Qhd  assung)sit.  1  Chitty  PI.  208:  16  John.  R.  146; 
2Saund.  R.  117.  ' 
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Whether  the  four  last  counts  in  the  declaration  are  aS'  Angus 
^mpsit^  or  casej  depends  upon  a  distinction  not  very  obvious.  Dicker<on. 
In  either  case,  the  contract  must  be  set  out  correctly  as  it 
existed,  by  which  the  negro  came  into  possession  of  ihe  par- 
ty, and  by  which  his  duties  and  obligations  were  created,  and 
the  difference  exists  in  the  conclusion,  dr  assignment  of  the 
breach. 

'4n  an  action  on  the  case,  ex  contractu^  the  contract  and 
its  violation  is  the  gist  of  the  suit,  and  the  injury  sustained 
thereby,  is  collateral  thereto;  and  in  an  action  on  the  case,  ex 
delicto,  the  wrong  done,  either  by  misfeasance,  malfeasance, 
or  nonfeasance,  is  the  gist  of  the  proceedings,  and  the  contract 
collateral  thereto."     Baxter  Sf  Hicks  vs.  Pope  MS.* 

•BAXTER  Sf  HICKS  va.  POPE. --PleADi.no.  Rule  to  distinguish  between 
counts  in  ease  ex  eontraetu  and  ex  delicto.  In  the  former,  the  contract  and  its  vio- 
lation are  the  gist  of  the  suit, — the  injury  sustained  thereby  is  collateral  thereto. 
In  the  latter  the  wrong  done,  whether  by  misfeasance,  malfeasance  or  nonfeas- 
ance, is  the  gist  of  the  action,  the  contract  collateral  thereto. — PRACTICE.  Wit- 
nesst  tjf  whom  credit  ef  cannot  be  impeached.  The  party  who  introduces  a  witness 
cannot  ask  him  a  question  tending  to  impeach  his  credit.  But  if  the  defendant 
ose  a  witness  of  the  plaintiff  to  prove  a  substantive  matter  of  defence,  may  not 
the  plaintiff  impeach  his  credit? 

Tub  LET  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case  in  form  ex  delicto^  against  the  hirer  of  a  negro  man 
for  not  returning  him  at  the  expiration  of  the  term  for  which  he  was  hired. 

It  is  objected,  that  there  is  a  misjoinder  of  actions  in  the  declaration.  It  is 
a  principle  too  well  settled  to  admit  of  dispute  that  actions  which  require  differ- 
ent pleas  and  different  judgments,  cannot  be  joined, — such  as  those  in  which  the 
pleas  are  not  guUty  and  non  assumpsit,  and  the  judgments  are  quod  eapiatur  and 
in  misreeordia;  and  that  this  objection  is  good  in  arrest  of  judgment  and  on  writ  of 
error.  1  Chitty  Plead.  208;  16  Johnson  146;  2  Saund.  117.  Whether  there  ist 
in  this  case,  such  a  misjoinder,  depends  entirely  on  the  construction  to  be 
given  to  the  second  connt  in  the  declaration.  All  the  rest  are  in  form,  case  ex 
delictoi  but  this,  it  is  contended,  and  we  think  successfully,  is  inassumpsit. 

It  is  sometimes  difficult  to  distinguish  with  certainty  between  a  declaration  in 
an  action  on  the  case  in  form  ex  contractu,  and  in  form  ex  delicto.  A  good  rule  to 
solve  the  uncertainty  is  this,  that  in  an  action  on  the  case  ex  contractu,  the  con- 
tract and  its  violation  are  the  gist  of  the  suit,  and  the  injury  sustained  thereby  is 
collateral  thereto;  and  in  action  on  the  case  ez  delicto,  the  wrong  done,  whether 
by  misfeasance,  malfeasance  or  nonfeasance,  is  the  gist  of  the  proceedings,  and 
the  contract  collateral  thereto.  And  the  question  is — whether  this  count  is  fram' 
ed  on  the  contract  to  hire  and  return,  or  on  the  negligent  conduct  of  the  plain- 
tiffin  error,  by  which  a  loss  has  been  sustained  by  the  defendant  in  error? 

This  count  is  in  substance — "That  the  plaintiff  below,  at  the  special  instance 
and  request  of  the  defendants,  let  and  delivered  to  them  a  male  servant  of  the 

value  of  one  thousand  dollars,  to  be  had  and  used  by  them  for  a  certain  price,  then 

Slid  there  agreed  upon;  and  in  consideration  of  said  agreement  and  said  price* 

the  plaintiff  then  and  there  delivered  said  servant  to  said  defendants  to  hire  for 
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AogQB  Judging  these  counts,  (for  they  are  all  substantially  alike,) 

Dickerson.  by  these  rules,  we  think  they  are  in  form  ex  delicto^  and  are 
well  joined  with  the  counts  in  trover.  The  conclusion  of  the 
last  count  is,  ^'that  the  defendant  did  not,  nor  would,  re-deli- 
ver the  said  last  mentioned  negro  man  Ned  to  the  said  Achilles 
A.,  on  the  said  25th  of  December,  in  the  year  1835,  or  at 
any  time  hitherto;  but  on  the  contrary  thereof,  has  hitherto 
wholly  neglected  so  to  do;  and  took  such  little  and  such  bad 
care  of  the  said  last  mentioned  negro  Ned,  that  he,  the  said 
negro  Ned,  by  and  through  the  mere  negligence  and  careless* 
ness  of  said  James  in  this  behalf,  is  totally  lost  to  the  said 
Achilles  A."  Here  the  loss  is  charged  as  having  been  pro- 
duced by  the  want  of  care,  the  negligence  and  carelessness  of 
the  defendant,  and  not  as  the  consequence  of  his  failure  to  de- 
liver the  negro.     Hence  the  gist  of  the  charge  is  the  wrong 


on«t  year*  and  then  and  there  agreed  with  said  defendants,  that  at  the  expiration 
of  said  tenu,  said  servant  was  to  be  re*delivered  bj  the  defendants  to  the  plain- 
tiff.'* And  the  breach  assigned  is  on  the  promise,  viz.  **That  althoogh  the  tone 
for  the  hire  of  said  servant  had  expired,  and  although  the  defendants  had  been 
often  requested  to  deliver  him,  yet,  they,  not  regarding  their  duty  and  promise 
so  made  in  this  behalf,  but  contriving  to  deceive,  injure  and  defraud,  had  not  de- 
livered said  servant  to  said  plaintiff;  by  means  of  which  he  has  wholly  loaf  the 
use  of  said  servant,  and  sustained  damages  to  the  amount  of  f  1000." 

It  is  hard  to  conceive  that  this  is  not  an  action  brought  for  a  breach  of  the  con- 
tract to  re-deliver;  and  the  declaration  appears  to  us  to  be,  in  substance,  a  copy 
of  the  forms  in  an  action  of  assvmftU  against  a  bailee,  given  in  2  Chitty'a  PL 
from  page  139  to  156. 

The  precedents  in  an  action  on  the  case  in  form  «b  dsUcto  against  a  bailee, may 
be  seen  in  2  Chitty's  PI.  311  et  seq.,  in  which  it  will  be  seen  that  the  breach  aa- 
iigned  is  not  of  a  contract,  but  of  the  performance  of  a  duty,  of  the  defendant, 
which  consists  always  either  in  a  nonfeasance,  misfeasance  or  malfeasance.  We 
therefore  think  that  there  is  a  misjoinder  of  actions  in  this  case,  and  that  the  judg- 
ment must  be  reversed  and  arrested. 

Note.  There  was  another  point  determined  in  this  cause,  which,  however,  in  be> 
side  the  purpose  for  which  it  is  now  reported.  The  plaintiff  had  examined  a  wit- 
ness, and  he  had  been  allowed  to  retire.  He  was  afterwards  recalled  bj  the  de- 
fendant, and  asked  a  question,  on  answering  which,  the  plaintiff  propounded  a 
question  to  him,  the  answer  to  which  was  designed  to  impeach  his  credit.  This 
was  objected  to  by  the  defendant,  but  his  Honor,  the  circait  judge,  allowed  the 
question  to  be  put;  and  then  allowed  the  plaintiff  to  introduce  other  witneseea  to 
prove  that  the  witness  in  question  bad  made  to  them  statements  different  from  hia 
present  testimony.  This  court  decided  that  this  was  erroneous,  upon  the  well 
settled  principle,  that  a  party  who  introduces  a  witness  cannot  impeach  his  cre- 
dit. But  they  expressly  left  undecided  the  question— Whether  when  the  defen- 
dant recalls  the  plaintiff  *8  witness,  and  proves  by  him  a  substantive  matter  of  de- 
fence, the  plaintiff  may  not  assail  his  credit? 
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done  bj  the  malfeasance  of  the  defendant,  and  the  contract,       Aogas 
as  stated,  is  merely  collateral.     The  action,  therefore,  is  in    Dickenon. 
form  ex  delicto j  in  all  the  counts. 

2.  It  is  insisted  that  Angus  never  had  possession  of  the 
and  therefore  is  not  liable. 

Upon  this  point  the  charge  of  the  court  is  not  complained 
of;  but  it  is  said  there  was  not  sufficient  evidence  to  have 
authorised  the  jury  to  arrive  at  the  conclusion,  that  possession 
had  been  acquired  by  the  defendant.  We  do  not  feel  called 
upon  to  criticise  the  testimony,  inasmuch  as  there  was  proof 
conducing  to  show  that  the  possession  had  been  taken  by  the 
defendant.  This  court  will  not  set  aside  verdicts  upon  the 
ground  merely  of  the  insufficiency  of  the  proof. 

3.  It  is  next  insisted  that  there  was  no  act  of  Angus  that 
ought  to  be  regarded  as  a  conversion  of  the  negro. 

Upon  this  point  the  court  charged  the  law  correctly,  that 
^^if  Angus  hired  the  negro  for  a  special  purpose,  and  he  put 
him  to  a  purpose  totally  different  from  that  authorised  in  the 
contract,  this  would  be  a  fraud  on  the  right  of  the  general  own- 
er, and  would  be  a^onversion.f^'  See  Story  on  Bailments^ 
§  423,  p.  272-3. 

It  was  left  to  the  Jury  to  say  from  the  evidence,  whether  it 
was  a  special  hiring;  and  whether  the  property  was  employed 
in  a  manner  different  from  the  purpose  for  which  it  was  hired* 
There  was  evidence  conducing  to  prove  that  Angus  had  hired 
the  negro  specially  to  drive  his  wagon. 

If  that  were  so,  and  he  afterwards  hired  him  to  Lane,  it 
would  be  a  violation  of  his  contract,  and  a  conversion  of  the 
property.  An  owner  of  a  slave  might  be  very  willing  to  hire 
his  servant  to  A.  to  drive  his  wagon,  and  at  the  same  time 
would  by  no  means  agree,  that  he  should  be  employed  under 
B.  to  drive  his  wagon.  Hence,  if  there  be  a  special  stipula- 
tion in  the  contract  of  hiring  as  to  the  description  of  labor  the 
servant  is  to  perform,  and  the  hirer  employ  him  in  an  entirely 
different  kind  of  service,  he  is  responsible  for  all  damages^ 
and  if  a  loss  occurs,  although  by  inevitable  casualty,  he  is  res* 
ponsible  therefor.     Story  on  Bailments.  §  413. 

The  court  also  told  the  Jury  in  substance,  that  where  there 
IS  a  general  hiring,  the  hirer  was  only  liable  for  ordinary  oe- 
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Angus       gleet;  and  that  if  the  facts  of  this  case  showed  such  general 
Dickerson.    hiring,  and  the  defendant  had  acted  as  a  roan  of  ordinary  sense 
and  prudence  would  act  with  his  own  property,  he  was  not 
liable. 

The  whole  case  was  thus  fairly  before  the  Jury,  and  had  the 
verdict  been  either  way,  we  should  not  have  felt  authorised  to 
disturb  it. 

Let  the  judgment  be  affirmed. 


) 


Cowan  vs,  Duncan. 

Principal  and  Surety.  Contribution — sureties  far  successive  appeals  art  net 
co-sureties.  If  a  judgmeDt,  rendered  by  the  county  court  against  two,  is  af- 
firmed in  the  circuit  court  against  them  and  their  surety  for  the  appeal,  and 
again  affirmed  in  the  supreme  court  against  the  three  and  their  surety  for  the 
second  appeal,  the  first  and  last  sureties  are  related  as  principal  and  surety ,  not 
as  CO  sureties;  and  if  the  first  pay  the  judgment,  he  is  not  entitled  to  con- 
tribution from  the  second. 

On  the  30th  of  March,  1833,  William  P.  Campbell  and 
George  W.  Richardson,  of  Franklin  county,  executed  their 
note  to  Johnson  and  Rayburn,  Merchants  of  Nashville,  for 
five  hundred  and  ninety-seven  dollars,  seven  cents,  payable 
one  (lay  after  date.  On  the  19th  of  July  afterwards,  John- 
son and  Rayburn  sued  them  on  this  note  in  the  county  court 
of  Franklin,  and  at  November  session,  1833,  recovered 
judgment.  The  defendants  appealed  to  the  circuit  court, 
and  gave  Stewart  Cowan  as  surety  for  the  appeal.  At  Janu- 
ary Term,  1834,  of  the  circuit  court,  the  judgment  of  the  coun- 
ty court  was  affirmed,  and  judgment  rendered  against  Campbell, 
Richardson  and  Cowan  for  the  amount  of  the  judgment  of  the 
county  court,  and  twelve  and  a  half  per  cent,  per  annum  dam- 
ages. From  this  judgment  Campbell,  Richardson  and  Cow- 
an appealed  in  error  to  the  supreme  court  at  Sparta,  and 
they  all  joined  as  principals  in  an  appeal  bond  with  Joseph 
Duncan  as  their  surety.  Ac  August  Term,  1835,  of  the 
supreme  court,  the  judgment  of  the  circuit  court  was  affirm- 
ed, and  judgment  was  pronounced  that  the  plaintiffs  "recover 
against  the  said  William  P.  Campbell,  George  W.  Richard- 
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son  and  Stewart  Cowan,  the  surety  for  the  prosecution  of      Cowan 
the  appeal  from  Franklin  county  court  to  Franklin  circuit      Duncan, 
court,  aud  who  joined  in  the  writ  of  error  to  this  court,  the 
plaintiffs  in  error,  and  Joseph  Duncan,  their  surety  for  the 
prosecution  of  the  writ  of  error  to  this  court,  the  sum  of," 
&c. 

Aji.fa.  to  have  execution  of  this  judgment  was  issued  to 
the  sheriff  of  Franklin,  who,  on  the  23d  of  February,  1836, 
thereupon  sold  250  acres  of  land,  as  the  property  of  Cowan, 
for  750  dollars,  and  returned  the  execution  to  the  clerk's 
office  of  the  supreme  court. 

On  the  30th  of  May,  1838,  Cowan,  upon  a  copy  of  the 
foregoing  proceedings,  moved  in  the  circuit  court  of  Coffee, 
before  Judge  Marchbai^ks,  for  judgment  against  Duncan 
for  his  ratable  proportion  of  the  above  recited  judgment  of 
the  supreme  court,  ^'in  favor  of  Johnson  &  Rayburn  against 
Richardson  and  Campbell,  and  the  said  Cowan  and  Duncan 
as  their  sureties." 

His  Honor  refused  the  motion,  and  Cowan  appealed  in 
error  to  this  court. 

Taul,  in  support  of  the  motion,  said,  the  ground  upon 
which  it  was  overruled  was,  that  Cowan  had  joined  Camp- 
bell and  Richaidson  in  their  appeal  to  the  supreme  court, 
and  that  consequently  Duncan  was  surety  for  him,  as  well  as 
for  Richardson  and  Campbell. 

The  record  of  the  entry  praying  the  appeal,  from  the  cir- 
cuit to  the  supreme  court,  states,  that  the  appeal  was  prayed 
by  the  defendants."  The  appeal  bond  recites  that  R.  &  C. 
and  Cowan,  prayed  for  and  obtained  the  appeal. 

The  plaintiff  contends  that  he  and  the  defendant  were 
co-sureties  for  R.  &  C,  and  as  he  paid  the  whole  amount 
of  the  judgment,  that  he  ought  to  have  a  judgment  over 
against  Duncan  for  a  moiety  thereof. 

Lauqhlin,  for  the  defendant,  said,  the  motion  must  be 
founded  upon  the  acts  of  1801,  c  15,  §  I  and  2,  and  1809, 
c  69,  §  2  and  3;  and  the  demand  of  the  plaintiff  to  a  recov- 
ery on  motion,  or  in  any  other  way,  does  not  come  within 
the  provisions  of  these  acts.  Duncan  was  not  the  co-surety 
of  Cowan  for  Campbell  and   Richardson,  but  he  was  the 
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Cowan 

V. 

Dancao. 


surety  for  Cowao,  and  Campbell  aod  Richardsoo,  who  all 
jointly  appealed  from  the  judgment  of  Franklin  circuit 
court,  when  Duncan  became  their  surety.  There  is  no  law 
by  which  he  can  be  bound  to  contribute  a  rateable  part 
of  what  Cowan  has  paid.  To  give  Cowan  recourse  over 
upon  Duncan  in  this  motion,  or  in  any  other  way,  would  be 
allowing  a  principal  to  call  upon  his  own  surety  to  contribute 
to  the  payment  of  the  principaPs  liability.  In  the  appeal  bond 
to  the  supreme  court,  the  first  and  only  obligation  Duncan 
entered  into.  Cowan,  as  well  as  Campbell  and  Richardson, 
was  a  principal;  and  if  he,  after  paying  the  debt  or  judgment, 
can  go  back  upon  Duncan,  under  the  acts  of  Assembly, 
for  any  part  of  the  money,  so  can  Richardson  or  Campbell, 
if  they  have  paid  it.  Duncan  is  as  much  the  surety  of  Cow- 
an as  he  is  of  Campbell  and  Richardson.  If  this  is  true, 
the  judgment  of  the  circuit  court,  refusing  the  motion  of 
Cowan  must  be  affirmed. 


JvDnBTj  23, 


TuRLET  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  became  sureity  for  an  appeal  from  the  countj 
court  of  Franklin  to  the  circuit  court,  on  a  judgment  in  favor 
of  Johnscn  &  Rayburn,  against  George  W.  Richardson  and 
Wm.  Campbell. 

The  judgment  of  the  county  court  was  affirmed  against 
Richardson  and  Campbell,  and  the  plaintiff  as  their  surety. 
They  prosecuted  an  appeal  in  the  nature  of  a  writ  of  error 
to  the  supreme  court,  and  the  defendant,  Joseph  Duncan, 
became  their  surety  therefor.  Judgment  was  rendered  in 
the  supreme  court  against  them,  and  the  plaintiff  has  paid  the 
whole  debt,  and  now  asks  a  contribution  of  one-half  from  the 
defendant,  as  his  co-surety.  He  is,  upon  no  principle,  enti- 
tled to  it;  they  never  were  co-sureties.  When  the  defendant 
became  surety.  Judgment  had  been  rendered  against  the 
plaintiff,  and  he  was  as  much  the  surety  of  the  plaintiff  for 
the  appeal,  as  of  Richardson  and  Campbell;  and  if  he  had 
paid  the  money,  would  have  been  entitled  to  a  judgment 
against  him  for  the  whole  amount. 

The  judgment  of  the  circuit  court  will  therefore  be  af« 
firmed. 
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The  State  vs.  Horn. 

CRDfUfAi.  Law.  Wh«  May  Ut  u  baaShtnff'  token  and  when  nU-^Rtccgni- 
xouM  wA«A  void.  Except  in  the  special  cases  pointed  out  by  law,  the  sheriff 
has  no  power  to  let  to  bail  persons  committed  for  criminal  offences.  By  the  act 
of  1831,  c  4,  he  may  not  let  to  bail  one  who  has  been  committed  because  the 
examining  magistrate  did  not  know  whether  the  offence  was  bailable  or  not; 
and  a  recognizance  reciting  that  cause  of  iU  being  taken  by  the  sheriff  is 
void. 

Oo  tbe  26tb  of  December,  1836,  Williiun  P.  Horn  was 
arrested  on  a  cbarge  of  unlawful  and  malicious  stabbing,  and 
brought  before  Mr.  Justice  Samuel  Farris,  of  Giles,  for  ex- 
amination. Tbe  justice  being  of  opinion  that  Horn  was 
guilty  of  the  charge,  and  not  knowing  whether  the  offence  was 
bailable  or  not,  therefore,  committed  him  to  the  jail  of  the 
county  to  await  his  trial.  Application  was  made  to  the  she- 
riff to  take  bail,  and  he,  believing  it  to  be  bis  duty,  took  from 
^he  prisoner,  with  James  Horn  as  surety,  a  joint  and  several 
bond  or  recognizance,  in  the  penalty  of  one  thousand  dollars, 
conditioned — ^^that  whereas  the  said  William  R.  Horn,  on 
the  26th  day  of  December,  1836,  was  arrested  on  a  charge 
of  unlawful  and  malicious  stabbing,  at  the  instance  of  one 
Campbell  Graves,  the  prosecutor,  and  brought  before  one 
Samuel  Farris,  a  justice  of  tbe  peace  for  said  county,  for  an 
examination:  and  whereas,  the  said  Samuel  Farris,  justice  as 
aforesaid,  did  proceed  to  examine  said  William  R.  Horn  on 
said  charge,  and  being  of  opinion  that  he  was  guilty  of  the 
same,  and  not  knowing  uhether  the  said  offence  wu  bailable 
or  not^  did  commit  the  said  William  R.  Horn  to  the  jail  of 
the  aforesaid  county,  to  await  his  trial  for  said  offence,  and 
application  having  been  made  to  James  S.  Webb,  the  sheriff 
of  said  county,  to  receive  bail  for  the  appearance  of  the  said 
William  R.  Horn,  to  answer  for  said  offence,  and  be  believ- 
ing it  to  be  his  duty  to  receive  said  bail.  Now,  therefore, 
if  the  said  William  R.  Horn,  make  his  personal  appearance, 
at  the  next  term  of  the  circuit  court  for  the  aforesaid  county 
of  Giles,  to  be  held  at  the  court  house,  in  the  town  of  Pulaski, 
on  the  third  Monday  of  February  next,  on  the  first  Thursday 

thereof,  theh  ami  there  to  answer  the   State  of  Tennesee, 
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1^  s^^«  upon  said  charge  of  unlawful  and  malicious  stabbing,  and  not 
Ho'ro  depart  from  said  court  without  leave  of  the  same,  then  the 
above  obligation  shall  be  void,  otherwise  to  remain  in  full 
force."  This  recognizance  was  signed  and  sealed  by  Wil- 
liam R.  Horn  and  James  Horn,  and  acknowledged  before 
Thomas  C.  Webb,  sheriff,  on  the  30th  of  December,  1836. 

William  R.  Horn  made  default,  and  on  the  2d  of  March, 
1837,  a  forfeiture  was  taken  and  entered  of  record,  and  a 
tcire  facias  awarded.  This  was  returned  as  to  James  Horn, 
"not  to  be  found"  on  the  24th  of  June.  An  aUas  was  issued 
which  was  returned  on  the  2 1st  of  October,  that  James  Horn 
was  not  to  be  found,  and  bad  removed  to  Missouri. 

At  October  Term,  1837,  James  Horn's  appearance  was 
entered  by  A.  Wright,  his  attorney,  and  he  filed  a  demurrer 
to  the  icire  facias.  Among  the  reasons  assigned  for  the  de- 
murrer was  the  following — "It  appears  from  the  face  of  said 
scire  facias^  that  the  sheriff  had  no  power  to  take  said  recog- 
nizance. The  defendant  was  not  committed  to  jail  for  want 
of  security  by  the  magistrate,  but  because  he  did  not  know 
whether  said  supposed  offence  was  bailablej  or  not.  Now 
by  the  common  law  the  sheriff  bad  no  power  to  take  a  recog- 
nizance, and  by  statute  he  only  has  such  power,  where  the 
accused  is  committed  to  jail  for  want  of  bail." 

On  argument  of  the  demurrer,  at  February  Term,  1838, 
before  his  Honor  Judge  Dillahuntt,  he  sustained  it;  and 
the  Solicitor  General  appealed  in  error. 
Janaaryis.  The  ATTORirEV  GENERAL  Contended,  that  the  recogni- 
zance in  this  case  was  well  justified  by  the  act  of  1831,  c  4. 
For  though  the  enacting  clause  confined  the  sheriffs  power  of 
bailing  to  the  case  when  the  defendant  is  committed  for  the 
leant  of  security^  yet  as  the  ptotiso  is,  that  bail  is  not  to  be 
taken  when  the  examining  magistrate  has  determined  the 
offence  not  bailable^  it  followed,  that  when  the  defendant  is 
committed  for  any  other  reason  than  the  unbailableness  of  the 
offence,  the  sheriff  may  take  the  security.  Otherwise  the 
party  may  lie  in  jail  indefinitely,  since  the  magistrate  might 
never  resolve  his  doubts,  or  remove  his  ignorance  whether 
the  offence  was  bailable  or  not.  The  justice  had  not,  he 
said,  reserved  the  question  for  consideration,  and  committed 
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the  accused  till  he  could  be  satisfied  of  his  power,  but  had  '^^^  ^^^^ 
committed  him  to  await  his  trial  in  the  circuit  court.  He  bad  Hon 
not  determined  that  the  offence  was  not  bailable,  which  was 
the  only  case  in  which  the  act  of  1831  seemed  to  contem- 
plate that  the  sheriff  should  not  take  bail.  Dealing  with  this 
statute  as  with  others,  and  interpreting  its  ambiguities  by  the 
context,  it  could  scarcely  be  doubted  that  the  case,  though 
not  expressly  provided  for,  might  without  violence  be  brought 
within  its  purview. 

Wright,  for  the  defendant  in  error,  insisted,  that  at  com- 
mon law  the  sheriff  had  no  power  to  take  bail  in  a  criminal 
case.  1  Ch.  Cr.  Law,  96,  97.  This  power  is  given  in  a 
few  specified  cases  by  statute;  the  jurisdiction  is  a  special 
end  limited  one,  and  his  authority  to  act  must  be  tested  by  all 
the  rules  applicable  to  such  proceedings.  Now  the  scire  fa^ 
9X08  should  show  before  whom  it  was  taken,  and  that  he  had 
power  to  take  it.  Bridge  vs.  JPord,  4  Mass.  641,  642;  The 
People  vs.  Powers^  4  Johns.  Rep.  292;  Jones  vs.  Reed^  1 
Johns.  Ca.  20;  Welh  vs.  JV6t£>fctr*,  Id.  228;  Shiters  vs. 
Wilson^  5  H.  &  J.  130;  Commonwealth  vs  Downey^  9 
Mass.  620;  The  State  vs.  Smithy  2  Greenl.  62.  The  re- 
cognizance must  stand  or  fall  by  itself;  it  should  be  a  com- 
plete record,  embodying  every  fact  necessary  for  a  recovery. 
9  Mass.  520. 

But  here  it  shows  upon  its  face  the  want  of  authority  in 
the  sheriff  to  take  it.  The  defendant  was  not  committed  to 
jail  for  want  of  security  by  the  magistrate,  but  because  he 
did  not  know  whether  the  offence  was  bailable  or  not.  Now 
by  the  act  of  1831,  he  only  had  such  power  where  the  ac- 
cused is  committed  to  jail  for  want  of  bail.  Rose  vs.  Dean^ 
7  Mass.  280.  This  is  a  case  omitted.  It  is  not  provided 
for,  though  it  is  of  the  same  nature  as  the  case  which  is  em- 
braced by  the  act. 

TuRLET,  J.  delivered  the  opinion  of  the  court. 

A  sheriff,  in  this  state,  has  no  power  to  take  bail  for  theJaouarjr23. 
appearance  of  prisoners  cqmmitted  for  offences,  except  such 
as  is  given  by  statute. 

The  act  of  1831   makes  provision,  that  the  sheriff  of  the 
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The  sute    couDty  may  receive  bail,  where  the  accused  has  been  corn- 
Horn,       roitted  for  want  of  security;  but  it  does  not  authorise  bim  to 
do  so  in  any  other  case;  and  out  of  abundant  caution,  pro- 
hibits bail,  being  taken  where  the  examining  magistrate  shall 
have  determined  the  offence  not  bailable. 

In  the  present  case  the  bond  of  recognizance  taken  by  the 
sheriff,  makes  a  different  case  from  that,  which  is  provided 
for  by  the  statute.  It  recites,  that  the  offender  had  been 
committed,  because  the  justice  did  not  know  whether  the  of- 
fence was  bailable  or  not.  Now  the  statute  gives  no  power 
to  the  sheriff  to  adjudge  the  question,  he  is  a  mere  ministe- 
rial officer,  and  can  only  act  where  the  committing  magis- 
trate has  held  the  offence  to  be  bailable,  and  committed  for 
want  of  bail. 

The  sheriff  then  had  no  power  to  take  the  bond  of  rec(%- 
nizance  in  this  case, — ^it  is  void,  and  the  court  below  there- 
fore committed  no  error  in  refusing  to  pronounce  a  judgment 
thereon. 

Let  the  judgment  be  affirmed. 


The  State  r^.  Moore. 

Pen ALTY  -  t9  Siat*  alone,  limitation  of  action*  forSX  Eliz.  c.  5.  {  5 — 1819.  r. 
6?,  {2.-^Actioni  for  penaltiifs  where  the  recovery  is  for  the  goTemmont  alone* 
mast  be  prosecuted  within  two  years  after  they  shall  have  accrued.  The  sta* 
tute  of  Elizabeth,  so  limiting  those  actions,  is  in  force  here. 

The  defendant  was  sued  before  a  justice  of  Giles  upon  the 
following  warrant: 

"State  of  Tennessee:  Giles  county.  To  any  lawful 
officer  of  said  county  to  execute  and  return.  You  are  hereby 
commanded  to  summon  Osborne  R.  Moore,  if  to  be  found  in 
your  county,  personally  to  appear  before  me,  or  some  other 
justice  of  the  peace  for  said  county,  to  answer  the  State  of 
Tennessee  in  a  plea  of  debt  for  one  hundred  dollars,  for  ped- 
dling in,  and  selling  clocks  in  the  said  county  of  Giles,  for  the 
year  one  thousand  eight  hundred  and  thirty-four,  witlioot  hav* 
ing  obtained  a  license  therefor,  as  by  law  he  was  bound  to  do: 
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the  said  one  hundred  dollars  being  the  penalty  claimed  from    The^sutc 
said  Moore,  in  consequence  of  his  neglect  and  refusal  to  ob-       Moore, 
tain  license  as  aforesaid.     Herein  fail  not.     Witness  my  hand, 
seal — a  justice  of  the  peace  for  said  county.     January  4, 
1838.     B.  N.  Sessum,  justice  of  the  |)eace.     (Seal.)" 

The  warratit  had  on  it  the  following  endorsement.  *'0n 
the  information  of  Thomas  J.  Kennedy,  that  the  offence  men- 
tioned in  the  within  warrant  has  been  committed,  I,  E.  D. 
Jones,  clerk  of  the  county  court  of  Giles,  have  consented 
tlftt  this  case  may  be  proceeded  in  by  any  justice  of  the  peace 
having  cognizance  of  the  case.  Jan.  4,  1838.  E.  D.  Jones 
clerk. 

The  defendant  was  tried  on  the  19th  of  January  before  Mr. 
Justice  John  Young  of  Giles,  who  discharged  him.  The 
clerk  appealed  to  the  circuit  court.  There  it  was  tried  at 
February  Term,  1838,  before  his  Honor  Judge  Dillahun- 
TY,  and  a  jury.  The  jury  found  a  verdict  for  the  State.  The 
defendant  moved  in  arrest  of  judgment;  and  on  argument  of 
the  rule,  it  was  made  absolute.  The  Solicitor-General  ap- 
pealed in  error. 

The  Attorney  General,  for  the  State,  submitted  the  jj^n^ary  is. 
cause  to  the  court. 

N.  S.  Brown  and  Combs,  for  the  defendant,  insisted  that 
the  judgment  was  properly  ajrested. 

Because  the  warrant  shows  the  whole  case,  and  in  doing 
so,  shows  that  the  action  was  barred  by  the  statute  of  limita- 
tions, and  that,  therefore,  there  was  no  cause  of  action  when 
this  suit  was  commenced.  The  act  of  1715,  c.  21,  §  7, 
adopts  all  the  statute  laws  made  for  the  limitation  of  actions 
in  England. 

The  statute  31  Elizabeth,  c.  5,  §  5,  limits  all  actions  upon 
penal  statutes,  made,  or  to  be  made,  if  the  recovery  is  to  be 
made  for  the  government  alone,  to  two  years;  and  if  the  pen- 
alty be  given  to  the  government  and  to  any  one  who  will  sue, 
to  one  year.     4  Bacon's  Abridgment,  Gwillim's  Ed.  466. 

TuRLEY,  J.  delivered  the  opinion  of  the  court.  January  23. 

This  is  a  suit  brought  by  the  clerk  of  the  county  court  of 
Giles,  against  the  defendant,  to  recover  a  penalty  of  one  bun- 
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The  Slate  dred  dollars,  for  haviog  peddled  clocks  in  said  county,  with* 
Moore.  ^"'  having  first  procured  a  license  therefor,  under  the  provi- 
sions of  the  act  of  1829,  c.  62. 

The  warrant  was  issued  on  the  4th  of  January,  1838,  and 
charges  the  ofience  to  have  been  committed  in  the  year  1834. 
This  suit  is  prosecuted  by  the  clerk  for  tlie  benefit  of  the 
Stale. 

By  the  words  of  the  warrant,  it  is  manifest  that  more  than 
two  years  had  elapsed  after  the  commission  of  the  ofience,  be- 
fore the  suit  was  instituted.  The  statute  of  the  31st  Eliz.  c. 
£,  §  5,  enacts  ^^that  all  actions  upon  penal  statutes,  made,  or 
to  be  made,  if  the  recovery  is  to  be  for  the  King  alone,  shall 
be  prosecuted  within  two  years  after  they  shall  have  ac- 
crued." 

The  question  is,  whether  this  statute  is  in  force  here.'  We 
think  it  is.  The  act  of  1715,  c.  31,  §  7,  passed  in  North 
Carolina,  and  ip  force  in  this  State,  provides  that  ^^all  the 
laws  of  England  m^de  for  the  limitation  of  actions,  and  pre- 
venting vexatious  law  suits,  shall  be  in  force,"  &c.  This  is 
conclusive  on  the  question.  The  statute  has  the  same  vali- 
dity here,  as  if  it  had  been  enacted  here. 

The  judgment  of  the  circuit  court  in  arresting  the  judgment, 
was  therefore  correct,  and  will  be  afiSirmed. 

Note.  The  itatute  of  Elixabeth,  in  qoestioD,  is  entitled  **An  act  concern tiif^io- 
fonnen."  It  ia  preceded  by  the  following  preamble.  "For  that  dirert  of  the 
Queen's  Majeatj'i  inbjects  be  dailj  unjuttlj  yezed  and  disquieted  by  diTen  com- 
mon informers  upon  penal  statutes,  notwithstanding  any  former  statute  that  hath 
been  made  against  their  disorders,  for  remedy  whei-eof  divers  prorisioos  are 
made,  and  the  fifth  section  provides — 

"And  be  it  further  enacted  by  the  authority  aforesaid,  that  all  action*,  suits, 
bills,  indictments  or  informations,  which  after  twenty  days  next  after  the  ead  of 
this  session  of  Parliament,  shall  be  had,  brought,  sued  or  exhibited,  for  any  for- 
feiture upon  any  statute  penal,  made  or  to  be  made,  whereby  the  forfeiture  shall 
be  limited  to  the  queen,  her  heirs  or  successors  only,  shall  be  had,  brought,  sued 
or  exhibited  within  two  years  next  after  the  offence  committed,  or  to  be  commit- 
ted,  against  such  act  penal,  and  not  after  two  years.  And  that  all  actions,  suits, 
bills  or  informations,  which,  after  the  said  twenty  days,  sh^l  be  had,  brouglit, 
sued  or  commenced, for  any  forfeiture  upon  any  penal  statute,  made  or  to  be  made, 
except  the  statute  of  tillage,  the  benefit  and  suit  whereof  is,  or  shall  be,  by  the  said 
statute,  limited  to  the  queen,  her  heirs  or  successors,  and  to  any  other  which  shall 
prosecute  in  that  behalf,  shall  be  had,  brought,  sued  or  commenced,  by  any  person 
that  may  lawfully  pursue  for  the  same  as  aforesaid,  within  one  year  next  aftes  the 
offence  oommittedf  or  to  be  committed,  against  the  said  statute ;  and  ia  d^fkult 
pf  suc|i  pursuit,  that  the  same  ghall  be  had,  su^di  exhibited  or  brought  for  the 


DECEMBER  TERM  1838.  479 

Qaeeo*B  majea^y,  her  heirs  or  Buccestorfl,  at  any  time  within  two  yean  after  that      The  !5tate 
year  ended.    And  if  any  action,  suit,  bill,  indictment  or  information  for  any  ^^ 

offence  against  any  penal  statute,  made  or  to  be  made,  except  the  statute  of  til. 
lage,  shall  be  brought  after  the  time  in  that  behalf  before  limited,  that  then  the 
suit  shall  be  void  and  of  noo  effect,  any  act  or  statute  made  to  the  contrary  not- 
withstanding.*' 


Miller  vs.  Estill. 

CqNTSTANCE.  Deed— re^Urattion,  date  of  if  omitted,  h0W  tupplitd.  If  it  appear 
from  the  Registry  that  a  deed  and  the  certificate  of  probate  or  acknowledgment 
endorsed  thereon  had  been  registered,  but  the  date  of  the  registration  omittedt 
the  Register  or  Deputy  Register  may  be  examined  to  supply  the  date. 

Ejectment  for  eiglit  acres  of  land  in  the  vicinity  of  Win- 
chester. The  action  was  commenced  in  Franklin  circuit 
court  on  the  12th  of  Januar} ,  1832.  The  demise  was  in  the 
name  of  Thomas  Miller,  and  notice  of  the  action  was  served 
on  Wallace  Estill  and  Thomas  Logan,  who  were  admitted  at 
July  Term,  1832,  to  defend  instead  of  the  casual  ejector, 
upon  the  common  rule. 

On  the  4th  day  of  June,  1818,  a  judgment  had  been  recover- 
ed in  the  county  court  of  Franklin,  by  William  Patterson  against 
John  Dougherty,  for  1090  dollars  debt,  and  damages,  besides 
costs  of  suit.  To  have  execution  of  this  judgment  a^.  fa. 
had  been  issued  on  the  18tb  of  November,  1818,  tested  as  of 
the  preceding  August  Term,  which  had  been  suspended,  by  an 
injunction,  which  was  not  dissolved  till  the  14th  of  December, 
1824. 

In  the  mean  time,  namely,  on  the  6th  of  March,  1820, 
Dougherty  mortgaged  the  premises  to  Luke  Tiernan  &  Son, 
to  secure  the  payment  of  3000  dollars  which  he  owed  them, 
conditioned  to  be  absolute  if  he  failed  to  pay  the  money  and 
interest  thereon  in  two  years,  from  the  8th  of  January,  1820. 
The  execution  of  this  deed  was  acknowledged  in  the  county 
court  of  Franklin  at  February  Term,  1820;  and  upon  it  were 
endorsed  the  following  certificates  of  registration : 

1.  ^^This  mortgage  deed  is  registered  in  the  register's  office 
of  Franklin  county,  in  Book  F.  page  327,  328  &  329." 
Signed,  ''John  J.  Hayter,  D.  /I."     March  7,  1820." 

^^Statjb  of  Tennessee.  I,  Jesse  Wallace,  Register  of 
Franklin  county,  do  hereby  certify  that  the  foregoing  deed  of 


43S  NASHVILLE. 

AiJier       mortgage,  as  well  as  the  certificate  of  ackiiowledgment  there- 

i:«uii.        Qu  endorsed,  are  registered  io  the  register's  office  of  said 

county,  in  BookF.,  pages  327,  328  and  329;  but  there  is  do 

date  to  the  registration  of  said  deed  and  certificate,  26th  of 

July,  1836.  Jesse  T.  ^Fallacej  Register." 

On  the  23d  of  December,  1824,  an  alias  fieri  facias  was 
issued  upon  Patterson's  judgment  against  Dougherty,  tested 
as  of  November  Term,  1824,  which  was  levied  upon  the  pre- 
mises, but  owing  to  a  mistake  in  the  advertisement,  a  sale  was 
not  effected.  A  pluriesji.  fa.  was  now  issued  on  the  9th  of 
March,  1825,  tested  as  of  February  Term,  preceding.  This 
was  levied  upon  the  premises  on  the  11th  of  March,  and  oo 
the  25th  of  April,  1825,  they  were  exposed  to  sale;  and 
Thomas  Miller,  the  lessor  of  the  plaintiff,  became  the  purcha- 
ser. On  the  8th  of  June,  1825,  the  Sheriff  made  him  a  deed, 
the  execution  of  which  was  proven  in  Franklin  circuit  court 
on  the  12th  of  July  1828,  and  registered  on  the  14th  of  the 
same  month.     This  deed  was  the  plaintifiT's  title. 

Tiernan  and  Son  filed  a  bill  in  the  chancery  court  of  Mc- 
Minnville,  against  Dougherty,  to  foreclose  the  aforesaid  mort- 
gage, and  on  the  16th  of  June,  1828,  a  decree  of  foreclosure 
was  pronounced,  under  which  the  premises  were  sold  on  the 
1st  of  November,  1828,  to  Luke  Tiernan  &  Son,  to  whom 
the  commissioner,  who  executed  the  decree,  made  his  deed, 
dated  the  said  1st  of  November,  1828,  the  execution  of  which 
was  acknowledged  in  February  1829,  and  it  was  registered 
on  the  17th  of  March,  1829.  The  mortgage  deed,  and  the 
commissioner's  deed,  were  read  by  the  defendants  to  show  au 
outstanding  title. 

The  case  was  tried  at  September  Term,  1 838,  before  his 
Honor  Judge  Marchbanks,  and  a  jury  of  Franklin.  Oo 
offering  the  mortgage  deed  in  evidence,  the  defendant's  coun- 
sel examined  John  J.  Hayter,  who  proved  that  he  bad  been 
deputy  under  John  Keeton,  formerly  register  of  Frauklin 
county,  and  that  the  first  certificate  of  registration  endorsed 
on  the  mortgage  deed  was  in  his  hand  writing,  and  was  put 
there  by  him  as  deputy  register.  The  defendant  then  offered 
to  read  the  certificate  as  evidence  to  the  jury,  but  upon  the 
objection  of  the  plaintiff's  counsel,  it  was  rejected  by  the 
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court,  to  which  the  defendant  excepted,  and  the  court  signed  ^jj)*"^ 
a  bill  of  exceptions  stating  the  facts.  The  defendant  then  Ertiii. 
read  the  deed  from  the  commissioner  in  chancery,  to  Tier* 
nan  &  Son,  and  now  introduced  Hayter  again,  to  prove  the 
time  of  the  registration  of  the  mortgage  deed.  The  plabtiff 
objected  to  this,  but  the  court  allowed  him  to  state,  that  judg- 
ing from  the  certificate  itself,  which  was  in  his  hand  writing, 
it  was  made  on  the  7th  of  March,  1820,  but  he  had  no  recol- 
lection of  the  time.  He  said,  however,  that  it  was  made  be- 
fore 1825.  The  plaintiff  tendered  a  bill  of  exceptions  to  the 
decision  of  the  court  admitting  this  testimony  of  Hayter  as  to 
the  time  of  the  registration,  which  was  signed  by  the  court. 

His  Honor  charged  the  jury,  that  as  the  law  stood  at  the 
date  of  the  deed,  from  the  Sheriff  to  the  lessor  of  the  plain- 
tiff, and  of  the  mortgage  deed  from  Dougherty  to  Tieman  & 
Son,  if  a  deed  were  registered  within  twelve  months  from  its 
execution,  it  took  effect  from  its  execution,  but  if  not  regis- 
tered within  that  time,  it  took  effect  only  from  the  registration; 
that  the  certificate  of  Wallace,  the  register,  upon  the  mortgage 
deed,  was  evidence  that  the  deed  and  certificate  of  probate 
thereupon  were  registered;  but  not  as  to  the  time  when  they 
were  registered;  that  as  the  time  of  the  registration  does  not 
appear  from  the  record  of  registration,  it  is  competent  for  the 
defendant  to  show  by  parol  evidence,  and  the  jury  must  deter- 
mine from  that  evidence  the  time  of  the  registration. 

The  jury  found  a  verdict  for  the  defendants,  and  the  court  j„g,_  23. 
gave  judgment  accordingly.     The  plaintiff  appealed  in  error. 

Taul,  for  the  plaintiff,  said — This  is  the  same  case 
which  has  been  twice  before  this  court,  and  is  reported  in 
8tb  and  10th  Yerger. 

When  the  case  was  first  before  the  court,  the  decision 
turned  upon  the  priority  of  the  registration  of  the  deeds,  under 
which  the  parties  respectively  claimed  the  land  in  controversy. 

Upon  the  second  trial  in  the  court  below,  the  circuit  judge 
rejected  the  mortgage  deed  from  Dougherty  to  Tiernan, 
(under  which  defendants  claim,)  on  the  ground  of  the  insuffi- 
ciency of  the  probate,  or  clerk's  certificate  of  the  acknow- 
ledgment of  the  deed  by  Dougherty. 

When  the  case  came  before  this  court  a  second  time,  the 
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\         judgment  of  the  court  below  was  reFened,  and  the  probate 
*^  *-       declared  to  be  sufficient.     Vide  10  Ter. 

On  tbe  third  trial,  the  only  material  question  was,  the  pri 
oriqr  of  registration. 

The  defendants  produced  the  orieinal  deed,  (at  the  first 
and  second  trial  a  copy  was  used.)  The  endorsement  on  the 
deed,  purporting  to  be  a  certificate  of  registration,  by  John  J. 
Hayter,  D.  R.  was  rejected  by  the  court. 

The  defendants  then  introduced  Mr.  Hayter  to  prove  the 
time  when  the  deed  was  registered.  This  was  objected  to  bj 
plaintifl^,  but  the  objection  was  overruled,  and  H.  examined 
as  a  witness  for  the  purpose  aforesaid ;  and  the  Judge  charged 
the  jury  that  it  was  competent  to  prove  the  time  of  registra- 
tion  by  parol. 

It  is  believed  by  the  plaintiflT  in  error,  that  it  would  be  just 
as  competent  to  prove  the  fact  of  registration  by  parol,  as  to 
prove  the  time  when  it  was  done  by  parol. 

The  decision  of  the  circuit  judge  is  so  palpably  erroneous, 
as  not  to  require  authorities  or  argument  to  prove  it. 

Jambs  Campbell,  for  the  defendant,  said — The  only  ques- 
tion now  presented,  that  is  considered  material  to  examine,  is 
this.  The  mortgage  deed  under  which  defendants  claim,  wis 
duly  acknowledged  and  admitted  to  registration  about  the  ume 
it  bears  date.  It  was  registered,  but  tlie  register  failed  to  fix 
a  date  on  his  book,  showing  the  time  when  it  was  registered. 
John  J.  Hayter,  the  deputy  register,  proves  in  substance  that 
be  registered  the  deed  before  he  went  out  of  office,  which 
was  in  1825,  and  which  is  early  enough  to  overreach  the  claim 
of  plaintiff.  His  certificate  on  tbe  deed  shows  the  same  fact, 
though  it  was  rejected  by  the  court  as  a  certificate,  on  ac- 
count of  its  alleged  informality,  though  it  is  not  seen  for  what 
reason.  It  is  objected  by  plaintiff,  that  the  time  the  deed  was 
registered  cannot  be  proved  by  parol,  or  by  any  other  evi- 
dencO)  short  of  the  register's  books  themselves.  There  is  no 
statute  requiring  the  register  to  state  upon  his  book  the  date  of 
the  registration.  8o  there  is  no  statute  requiring  the  clerk  of 
a  court  to  state  the  hour  when  a  judgment  is  rendered;  and 
hence,  whenever  it  becomes  important  to  ascertain  at  what 
time  a  judgment  was  rendered,  so  as  to  determine  whether  a 
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judgmeDt  or  a  deed,  both  dated  on  the  same  day,  claims  pri-       ^^i'^^' 
ority,  you  resort  to  parol  evidence  to  ascertain  the  fact  of  pri-       iSttiii. 
ority.     The  principle  involved  in  this  question  is  settled  in 
MurfretU  Heirs  v.  Carmack  ^  WilliarMy  4  Yer.  270. 

Starkie,  part  3,  p.  676,  parol  evidence  may  be  used  concur- 
rently with  written  evidence. 

Evidence  may  be  adduced  to  prove  a  bond  was  given  at  a 
different  time  from  its  date.     2  Starkie,  572,  573. 

TuRLEv,  J.  delivered  the  opinion  of  the  court.  Janavyts. 

The  plaintiffs  and  defendants  claim  title  to  the  premises  in 
dispute,  under  John  Dougherty. 

The  plaintiff,  by  virtue  of  a  sheriff's  deed  of  conveyance, 
dated  8th  of  June,  1825,  and  registered  14th  July,  1828;  the 
defendants,  by  a  deed  of  mortgage  from  John  Dougherty, 
dated  6th  of  March  1820,  and  registered  in  the  register's  of- 
fice of  Franklin  county,  in  Book  F.,  pages  327,  328,  329, 
which  registration  is  signed  by  John  B.  Hayter,  D.  R.,  and 
dated  March  7,  1820. 

This  court  has  heretofore  determined  in  this  case,  that  the 
date  of  the  registration  cannot  be  established  by  the  signature 
of  John  Hayter,  he  not  being  an  officer  recognized  by  the 
law;  and  upon  the  trial  in  the  court  below,  from  which  this 
appeal  is  taken,  Hayter  was  introduced  as  a  witness,  and  prov- 
ed the  registration  of  the  deed  of  mortgage  to  have  been  made 
on  the  day  mentioned. 

To  the  reception  of  Hayter's  testimony,  the  plaintiff  ob- 
jected, which  objection  was  over-ruled. 

The  only  question  now  presented  for  re-consideration  is, 
whether,  when  the  register  neglects  to  state  on  his  books,  the 
date  of  the  registration  of  a  deed,  it  may  be  proven  by  parol? 
We  think  it  may,  or  otherwise,  persons  may  be  deprived  of 
their  estates,  by  the  mere  negligence  or  fraud  of  a  ministerial 
officer,  without  any  neglect  or  default  whatever  on  their  part, 
a  conclusion  certainly  to  be  avoided. 

This  court,  in  the  case  of  Murfree^s  Heirs  vs.  Carmack  ^ 
fViUiamSj  4  Yer.  271,  held  that  where  a  judgment  was  ren- 
dered against  a  person  on  the  same  day,  on  which  he  execut- 
ed a  deed  of  conveyance  for  his  land,  proof  of  the  precise  pe- 
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riod  of  the  day  when  the  judgment  was  rendered,  and  the 
Estill.  deed  executed  was  admissible  to  determine  which  had  priority. 
This  case  we  think  stronger  than  the  one  now  under  consi- 
deration, and  as  conclusive  upon  the  point  debated.  We, 
therefore,  think  there  was  no  error  in  receiving  the  testimony 
of  Hayter,  and  affirm  the  judgment  of  the  court  below. 


Miller  vs.  Miller. 

^iHONTEYANCE:.  Optration  cf  our  statulorji  deed  made  by  hvsbnnd  of  land  the  Jd^f 
proptrty  ofhUBband  avd  wift — Statute  of  limitations. 

Our  statutory  deed  does  not  operate — like  the  ancieal  feoflfineDt — to  pass  the  fee 
simple  and  turn  all  other  estateg  into  rights  of  entry  or  aciion.  It  operates— 
as  a  g^rant — to  pass  nothing^  but  what  the  bargainor  may  lawfully  sell.  See  Bor- 
row, 92.  Therefore  a  husband's  deed,  ackuonledged,  or  proved,  and  register- 
ed, of  land  in  the  joint  seizin  and  possesAJon  of  him  and  his  wife,  is  not  a  dis- 
continuance of  her  estate.  The  bargainee's  possession  is  not  adverse  to  her 
right  any  more  than  her  liusband's  was,  but  isconsistent  with  her  right,  aswti 
her  husband^s.  Consequently  the  statute  of  limitatiun»  clor-s  not  begin  to  Inro 
the  bargainee's  possession  into  title  against  her,  till  her  discorertare,  after 
which  her  title  will  be  barred  br  the  adverse  possession  of  her  husband's  bar^ 
gttinee  in  feem,  and  not  in  three  years. 

Ejectment  in  Frankh'n  circuit  court  for  three  hundred  and 
twenty  acres  of  land  on  Bean's  creek  in  that  county.  Archi- 
bald Woods  being  seized  and  possessed  of  the  premises,  by 
indenture  executed  on  the  2d  of  October,  1817,  ''in  consid- 
eration of  consanguinity,  natural  love  and  affection  and  one 
dollar  to  him  in  hand  paid  by  Garland  B.  Miller  and  Mour- 
ning Miller  his  wife,"  conveyed  said  premises  to  them  in  fee, 
they  being  his  daughter  and  son-in-law.  This  deed  was  duly 
acknowledged  and  registered  in  Franklin  county. 

On  the  6th  of  May,  1827,  Garland  B.  Miller,  by  his  sepa- 
rate deed  of  that  date,  conveyed  the  premises  to  John  Miller 
for  the  expressed  consideration  of  thirty-one  hundred  and  for- 
Qr-nine  dollars;  and  John  Miller  was  put  in  possession.  Oo 
the  20th  of  October,  1830,  John  Miller  sold  the  premises 
for  three  thousand  three  hundred  and  eighty-four  dollars,  to 
Richard  C.  Holder,  who  gave  his  notes  for  the  money,  and 
took  Miller's  ]bond.  conditioned  to  convey  the  land  to  him 
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whenever  be  paid  the  consideration.     The   possession   was       ^^*^^*^** 
now  transferred  to  Holder.  Miller. 

In  December,  1832,  Garland  B.  Miller  died,  his  wife, 
Mourning,  surviving  him. 

On  the  8th  of  September,  1837,  Mrs.  MUler  commenced 
this  ejectment.  Notice  of  the  action  was  served  on  Richard 
C.  Holder;  and  at  IH^arch  term,  1838,  he  and  John  Miller 
were  admitted  to  defend  instead  of  the  casual  ejector,  upon 
entering  into  the  common  rule. 

At  the  June  term  the  cause  was  tried  before  his  Honor 
Judge  Marchbanes  and  a  jury  of  Franklin.  The  deeds 
and  bond  above  recited  were  read  to  the  jury;  and  they 
were  respectively  proved  to  cover  the  premises,  and  if  was 
also  proved  that  the  defendants  were  in  possession  thereof  at 
the  commencement  of  the  suit. 

His  Honor  charged  the  jury  that  the  deed  from  Woods  to 
Miller  and  his  wife  conveyed  to  them  as  one  person  the  title 
to  the  land,  which,  upon  the  death  of  the  husband  continued 
in  the  lessor  of  the  plaintiff;  that  the  deed,  notwithstanding  the 
coverture,  conveyed  to  her  a  present  right;  that  Miller,  the 
husband,  might  have  leased,  rented  or  assigned  the  land  for 
any  period  not  extending  beyond  the  continuance  of  the  mar- 
riage  between  him  and  his  wife,  and  the  assignee's,  lessee's  or 
tenant's  possession  would  not  have  been  adverse  to  the  right  of 
the  lessor  of  the  plaintiff,  but  would  have  been  consistent  with 
it;  and  her  cause  of  action  would  not,  upon  that  supposition, 
have  accrued  till  the  expiration  of  the  term  of  the  lease,  rent- 
ing or  assignment, — and  consequently  the  statute  of  limita- 
tions would  only  begin  to  run  from  that  time. 

But  the  deed  of  the  6th  of  May,  1827,  from  Garland  to 
John  Miller  purported,  his  Honor  said,  to  convey  to  the  lat- 
ter a  fee  simple  in  the  land;  that  it  cotild  not  therefore  be 
considered  as  a  lease  or  assignment  of  the  premises  for  sucli 
time  as  Garland  B.  Miller  had  a  right  to  lease  or  assign  it; 
that  John  Miller's  possession,  under  the  deed,  would  coo^e- 
quently  be  adverse  to  the  right  of  the  lessor  of  the  plaintiff, 
and  her  right  of  action  accrued  at  the  moment  of  the  coai- 
mencemeot  of  such  possession;  and  that,  if  John  Miller,  or 
bis  assigns  had  had  seven  years  possession  of  the  land,  claim* 
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Miller       ing  under  said  deed,  before  the  commencement  of  tlie  suit, 
iNiiiier.       such  posscssioQ  would  be  a  bar  to  the  action,  unless  it  was 

commenced  within  three  years  next  after  the  discoverture  of 

the  lessor  of  the  plaintiff. 

The  jury  found  a  verdict  for  the  defendant.     The  plaintiff's 

motion  for  a  new  trial  was  overruled,  whereupon  she  appealed 

in  error. 

« 

Januarj  23.  Taul  for  the  plaintiff  in  error,  insfsted  that  the  statute  did 

not  begin  to  run  against  her  right  until  the  death  of  her  hus- 
band, at  which  time,  by  the  operation  of  law,  the  estate  was 
cast  upon  her.  There  is  no  principle  better  settled  thau  that 
the  statute  does  not  begin  to  run  until  there  is  a  cause  of  ac- 
tion. Cooke's  Rep.  318;  4  Bacon,  479,  in  note.  The  time 
to  form  the  bar  commences  with  the  capacity  to  sue.  Brad' 
ford  vs.  McLemorej  3  Yerger,  318;  Dyche  vs.  GUus^  lessu^ 
3  Yerger,  379;  Mddy  vs.  The  State,  8  Yerger,  251 ;  4  Ba- 
con, 479;  The  Commonwealth  vs.  JUcGowan,  4  Bibb,  63; 
5  Littell,  312;  ^ugden  on  Vendors,  343,  337;  2  Saunders, 
338,  note  9;  Angel,  54,  55;  7  East,  299. 

Mrs.  Miller  having,  according  to  these  authorities,  no  right 
of  entry,  until  the  demise  of  her  husband,  consequently  the 
statute  jf  applicable  to  her  case,  did  not  begin  to  run  until 
then.  Authorities  might  be  multiplied  upon  this  point,  but  it 
is  considered  to  be  wholly  unnecessary. 

2.  At  what  time  then  did  Mrs.  Miller's  right  of  entry  com- 
mence.^ The  answer  is  at  the  death  of  her  husband.  The 
conveyance  was  made  to  them  during  coverture.  Each  was 
seized  of  the  entirety.  In  other  words,  it  was  a  conveyance 
to  the  husband  during  life,  remainder  to  bis  wife  on  the  con- 
tingency of  her  surviving  him.  2  Kent,  111,  112;  Taul  vs. 
Campbellj  7  Yerger,  319.  By  marriage  the  husband  acquires 
the  usufruct  of  the  freehold  estates  of  his  wife,  &c.  Reaves' 
Dom.  Rel.  27;  Coke  Lit.  351.  If  husband  and  wife  are 
entitled  to  land,  in  right  of  the  wife,  of  which  they  are  dis- 
seized, and  the  disseizor  dies  and  the  lands  descend  to  his 
heirs,  the  husband's  right  of  entry  upon  the  lands  is  taken 
away.  If  the  husband  dies  before  the  wife,  her  right  of  en- 
try is  not  taken  away.  Coke  Lit«  246;  Reeves,  29.  The 
conveyance  of  the  real  property  of  the  wife  by  the  husband 
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operates   only  to  convey   his  interest  therein,   although  the       ^^^^^ 
deed  should  be  of  the  fee,  and  the  wife  or  her  heirs  may  en-      Miller, 
ter  thereon  on  the  death  of  the  husband.     Reeves,   121 ;  1 
Bacon,  495. 

The  defendants  contend  that  three  years  will  form  the  bar, 
under  our  statute  of  limitations.  The  saving  of  three  years, 
in  favor  of  femes  covert  is  where  their  right  had  accrued, 
come  or  fallen  during  coverture;  and  then  although  seven 
years  had  elapsed,  they  are  entitled  to  three  years  more. 
Mrs.  Martin's  right  did  not  accrue,  come  or  fall  until  the 
death  of  her  husband,  ergOj  she  is  entitled  to  seven  years. 
Beeves,  121;  1  Bacon,  495.  When  the  wife  joins  with 
the  husband  in  the  conveyance  of  her  lands,  which  does 
not  bind  her;  after  the  death  of  her  husband,  she  may  enter 
thereon  without  any  more  impediment  than  if  she  had  never 
leased  it.  Reeves,  122;  Roll's  Ab.  349.  If  lands  be  given 
to  husband  and  wife,  and  the  heirs  of  their  bodies,  and  the 
husband  alone  levies  a  fine  thereof,  the  wife  may  enter  after 
his  death.  1  Bacon,  495,  in  note;  Jacobs  Law  Diet,  title 
Discontinuance.  Recovery  suffered  by  husband  alone  is  void. 
Id.  Coke  Litt.  vol.  2,  title  Discontinuance;  Liber,  3,  c.  2, 
§  694. 

At  common  law,  any  alienation  made  by  the  husband  of  the 
wife's  land  was  a  discontinuance.  1  Bacon,  496.  But  by 
statute  32  Henry  VIII,  no  fine  shall  work  a  discontinuance. 
If  lands  be  given  to  husband  and  wife,  and  the  heirs  of  their 
two  bodies,  and  the  husband  maketh  a  feoffment  and  dieth, 
the  wife  is  helped  by  statute  32  Henry  VIII,  and  so  is  the 
issue  of  their  bodies.  Jacob,  title  Discontinuance;  2  Kent, 
111,  112;  Runuington,  45.  The  husband  cannot  alienor 
encumber  it  so  as  to  prevent  the  wife  or  her  heirs  from  enjoying 
it  after  his  death.  2  Kent,  112.  The  intervention  of  a  par- 
ticular estate  will  suspend  the  operation  of  the  statute.  An- 
gel, 157.  Where  the  husband  conveys  without  the  wife,  the 
statute  will  not  begin  to  run  against  her  dower  until  the  death 
of  her  husband.  Angel,  157.  In  this  State,  the  statute 
does  not  run  at  all  against  a  widow's  claim  to  dower.  Guth- 
rie vs.  Owen's  hdrs,  10  Yerger,  339.  The  reasoning  of  the 
court  in  this  case  will  apply  with  all  its  force  to  the  case  now 
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under  consi deration.  Mrs.  M.  certaioly  had  no  rigbt  of  eo- 
Miller.  j^y  previous  to  the  death  of  her  husband,  and  consequeolly  the 
statute  could  not  be  running  against  a  right  that  did  not  exist. 
In  a  late  case  in  Pennsylvania,  the  supreme  court  said  that 
they  could  not  assent  to  the  doctrine  that  when  the  husband 
conveys  without  the  wife  joining,  the  statute  of  limitations 
runs  during  the  coverture.  Angel,  158;  Calkn  vs.  Jtfotzer^ 
13  Serg.  and  Rawle,  356. 

James  Campbell  on  the  same  side,  argued,  that  by  the 
common  law,  if  a  tenant  holding  ao  estate  for  life,  or  otber 
less  estate,  makes  a  feofiifnent  in  fee.  this  was  a  forfeiture  of 
the  life  estate,  and  he  who  was  entitled  to  the  reversion  or  re- 
mainder could  enter  upon  the  land.  Hence,  a  feoffment  in 
such  a  case  did  operate  a  disseizin,  and  the  feoffee's  posses- 
sion became  immediately  adverse  to  those  that  were  to  come 
in  after  the  person  holding  the  particular  estate.  But  when  a 
different  mode  of  transferring  the  title  to  real  estate  was  ib- 
troduced  by  the  deed  of  bargain  and  sale,  or  other  convey- 
ance operating  under  the  statute  of  uses,  the  rule  which  bad 
before  prevailed  was  no  longer  applicable.  The  deed  of  bar- 
gain and  sale  transferred  the  title  without  livery  of  seizin;  and 
when  the  bargainor  made  a  deed  for  a  greater  estate  than  tbe 
interest  he  had  to  convey,  such  deed  operated  to  transfer  such 
interest  and  such  only  as  the  bargainor  had  to  convey.  Tbe 
bargainee  would  then  enter  not  as  a  trespasser,  but  he  would 
enter  rightfully  under  his  deed,  and  would  hold  in  conformity 
with  it  till  the  interest  which  his  bargainor  had  to  convey,  and 
which  was  transferred  to  his  bargainee,  had  terminated.  4 
Kent's  Com.  80,  et  seq,;  2  Coke  Lit.  415,  §416,6^*09.; 
2Bla.  274,  5;  2  Kent's  Com.  Ill,  112;  Jackson  ex  dem. 
lAnebaugh  vs.  Sears^  10  J.  R.  435. 

A  grant  even  at  the  common  law  passes  such  estate  as  the 
grantor  had  to  convey,  because  the  estate  which  the  grantor 
had  to  convey  did  not  lie  in  livery,  in  other  words,  it  passed 
without  livery  of  seizin.  4  Cruise,  57,  §  40,  and  the  author- 
ities there  cited. 

In  this  State  deeds  operate  under  our  statute  of  1715,  c. 
38,  pr^isely  as  the  deed  of  bargain  and  sale  operates  in  En* 
glandy    It  operates  to  transfer  the  legal  estate  without  livery 
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or  seizin.  It  operate?  as  a  grant  at  the  common  law,  and  the  ^J^ 
person  making  the  conveyance  is  called,  and  properly  too,  MiU«r» 
the  grantor  or  bargainor.  Here,  when  the  grantor  conveys  a 
larger  estate  than  is  vested  in  him,  the  deed  or  grant  operates 
to  transfer  the  interest  of  the  grantor  or  bargainor,  and  the 
bargainee,  when  he  enters,  does  so  not  by  wrong,  but  by 
right.  He  does  not  enter  as  a  trespasser,  claiming  under  one 
who  has  forfeited  his  title,  but  he  enters  rightfully,  claiming 
the  possession  under  the  deed  of  his  bargainor  or  grantor,* and 
who  had  the  right  to  transfer  him  the  possession.  What 
would  a  deed  of  bargain  and  sale  be  in  this  country  without 
the  aid  of  the  statute  of  uses  or  our  own  act  of  1716?  It 
would  transfer  no  title,  but  a  mere  equity  to  the  land.  Our 
statute  of  1715,  like  the  statute  of  uses  in  England  steps  in 
and  converts  this  equitable  into  a  legal  estate,  and  says  that 
deeds  made  in  conformity  with  the  statute  shall  pass  estates 
in  land  without  livery  of  seizin.  In  other  words,  it  shall 
pass  such  interest  as  the  bargainor  had  to  convey,  for  the  ve- 
ry definition  of  the  word  estate,  is  such  interest  as  the  party 
conveying  has  in  the  thing  conveyed.  Our  statute  of  1715 
does  not  narrow  the  operation  of  a  deed  of  conveyance  more 
than  the  statute  >of  uses,  but  it  enlarges  its  operation.  It  was 
intended  to  give  freer  scope  to  the  transfer  of  real  estate  than 
was  even  given  by  the  statute  of  uses.  It  does  away  with 
certain  technicalities  which  even  the  statute  of  uses  required, 
and  both  statutes  dispense  with  the  necessity  of  livery  of 
seizin.  Corporeal  as  well  as  incorporeal  hereditaments  in  this 
State  lie  in  grant  and  not  in  livery.  They  are  transferred  by 
grant  or  deed  and  by  that  alone. 

Let  us  apply  these  principles  to  the  present  case.  Gar- 
land B«  Miller  and  wife  had  the  estate  in  controversy  con- 
veyed to  them  by  Woods.  Garland  B.  Miller,  in  the  life- 
time of  his  wife,  conveys  the  land  to  John  Miller  by  deed, 
without  his  wife  joining.  John  Miller  took  possession  under 
this  deed.  Garland  B.  Miller,  during  the  life  of  himself  and 
wife,  had  the  right  to  the  land,  and  could  rightfully  transfer 
his  possession  to  John.  John  when  he  entered  did  so  not 
88  a    trespasser.     He   did  not  enter  under  a  deed  which 

conveyed  no  title,  under  a  deed  which  forfeited  the  whole  es- 
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Millar  (gtg^  which  was  wholly  void,  and  which  gave  Mrs.  Millw  or 
Miller.  Garland  B.  Miller  and  wife  the  right  of  immediate  possession, 
the  right  to  sue  John  Miller  and  recover  the  property;  but 
when  John  Miller  entered,  he  took  possession  under  a  deed 
which  transferred  the  present  estate,  and  the  contingent  fee 
simple  which  Garland  had  in  the  event  he  survived  his  wife. 
Had  the  wife  died  first,  the  estate  in  John  Miller  under  his 
deed  from  Garland  would  have  been  complete.  The  deed 
from  Garland  in  that  event  so  far  from  operating,  under  our 
law,  to  transfer  no  estate,  would  have  vested  in  him  an  abso- 
lute title  in  fee  simple.  The  case  of  Jackson  on  the  demise 
of  Sinsabaugh  vs.  Searsj  10  Johnson's  Rep.  435,  fully  sus- 
tains the  principles  here  contended  for.  And  if  we  are  cor- 
rect in  these  positions,  of  which,  I  think,  there  can  be  no 
doubt,  then  no  right  of  action  accrued  against  John  Miller  or 
his  tenant,  until  the  death  of  Garland  B.  MiUer;  until  thee  the 
right  of  possession  was  in  John  Miller,  and  of  course  the  stat- 
ute of  limitations  could  not  begin  to  run  against  Mrs.  MiUer 
until  the  death  of  her  husband;  and  seven  years  not  having 
elapsed  after  that  time,  and  before  the  commencement  of  this 
suit,  she  has  the  right  to  recover  the  land  in  controversy. 

F.  B.  Fogg  for  the  defendant,  said  that  Miller  and  wife 
were  jointly  seized,  not  of  moieties  but  of  entireties.  7  Yerger, 
319;  1  Roper,  52-6;  2  Black.  182;  2  Coke  Littleton,  326  a. 
The  wife  has  an  inheritance  even  in  the  lifetime  of  her  hus- 
band. 3  Coke,  142,  140,  Beaumont's  case;  2  Inst.  342;  1 
Roper,  56.  See  i  Roper,  3,  as  to  the  interest  the  husband 
acquires  in  the  wife's  property  by  marriage.  He  is  tenant  of 
the  freehold  in  his  own  right,  and  the  wife  cannot  sue  without 
him,  and  yet  the  statute  runs.  Angel,  141.  If  husband  sells 
the  wife's  land,  he  is  estopped  from  suing;  if  a  third  person 
sells  and  he  refuses  to  sue,  she  cannot  sue,  and  yet  the  statute  *) 
runs.  In  this  case,  the  books  say  that  by  the  death  of  the  ^ 
husband,  the  wife  acquires  no  new  estate,  nothing  she  had  not 
before.  It  is  the  same  estate,  the  entirety  which  she  had  be- 
fore. The  entirety  does  not  first  vest  by  the  death  of  the 
husband.  9  Co.  140;  2  Preston  on  Abstract  of  Titles,  39 
to  57.     Here  is  no  case  of  a  particular  estate. 

It  is  true  the  deed  of  the  husband  is  void  or  inoperative  as 
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•gainst  the  wife  surviving,  but  this  does  not  prevent  the  effect  ^'^ 
of  an  adverse  possession  during  coverture.  To  use  the  words  Miller, 
of  Judge  Swift  in  Bunce  vs.  Wolcoit^  2  Connecticut  Reports, 
27,  ^'Nor  is  the  proposition  correct,  that  the  statute  never  be- 
gins to  run  against  a  person  under  a  disability.  Suppose  the 
party  claiming  is  an  infant  when  the  title  accrues;  if  fifteen 
years  (the  period  of  the  statute  of  limitations  in  Connecticut) 
run  during  his  infancy,  he  has  but  five  years,  after  he  comos  of 
full  age,  to  make  his  entry.  This  clearly  shows,  that  the 
statute  operates  against  him  during  the  disability.  Indeed  the 
statute  always  begins  to  run  against  a  man  the  moment  he  is 
disseized,  whether  he  is  under  a  disability  or  not." 

The  language  of  the  statute  is  susceptible  of  but  one  con- 
struction. That  a  person  who  is  the  owner  of  land  at  the 
time  of  disseizin,  if  laboring  under  disability  of  coverture, 
shall  have  three  years  from  the  time  she  becomes  discovert. 
See  Griswold  vs.  Butler^  3  Connecticut  Reports,  144.  A 
deed  purporting  to  convey  an  estate  in  fee  simple,  registered 
and  possession  taken  under  it,  operates  as  a  disseizin.  5  Mass. 
Reports,  352;  see  Greneley's  case,  8  Reports,  72.  '4f  she 
surcease  her  time,  and  five  years  pass  after  the  death  of  the 
husband,  she  is  barred  of  her  right,  and  by  consequence  she 
cannot  enter."     Dyer,  72,  b;  2  Preston,  50,  51. 

The  wife's  right  and  title  first  accrued  during  her  coverture 
by  the  deed  to  her  and  her  husband.  This  deed  operated  as 
a  disseizin,  and  as  he  would  not  or  could  not  sue  with  her  du- 
ring coverture,  the  statute  gives  her  three  years  after  discover- 
ture  to  bring  her  suit.  Ha\  ing  omitted  to  sue  during  that  pe- 
riod she  is  forever  barred. 

Where  during  coverture,  a  lease  for  years  is  granted  to  the 
wife,  and  the  husband  survives,  an  adverse  possession  com- 
mencing during  coverture  may  be  treated  as  adverse  to  the 
wife.  Doe  ex  dem,  Williams  vs.  WiUiamSy  5  Neville  and 
Manning,  434.     > 

Reese,  J.  delivered  the  opinion  of  the  court. 

If  during  coverture  the  husband,  by  deed  purporting  to 
convey  the  fee,  alien  the  land  of  the  wife,  or  land  jointly 
owned  by  himself  and  wife,  and  the  bargainee  enter  into  pos- 
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Miller       sessioD,  is  the  wife  barred  by  the  statute  of  limitations,  un- 
Milier.      Jess  wlthin  three  years  after  the  death  of  her  husband,  she 
commence  her  action;  or  is  she  barred  only  by  seven  years 
adverse  possession,  after  her  discoverture? 

It  is  admitted  by  those  who  insist  upon  the  bar  of  three 
years,  that  neither  the  wife  alone,  nor  the  husband  and  wife 
together,  have,  in  the  case  stated,  any  right  to  enter  or  any 
cause  of  action  during  the  coverture;  and  it  is  conceded, 
that  if  the  deed  of  the  husband  had  in  the  case  before  us, 
conveyed  only  the  interest  of  the  husband  during  the  mar^ 
riage,  the  wife  would  have  been  allowed  seven  years  after  bis 
death  in  which  to  bring  her  suit.  It  is,  then,  the  form  of 
the  husband's  deed,  as  purporting  to  convey  a  fee,  which  is 
supposed  to  produce  the  evidence.  A  deed,  under  our  act 
of  1715,  when  registered,  operating,  it  is  said,  to  convey 
the  estate,  not  under  the  statute  of  use,  but  by  its  owd  pro- 
per force  as  an  ancient  deed  of  feoffment,  possesses  the  effi- 
cacy ascribed  to  that  assurance,  and  is  therefore  a  disseizin 
of  the  wife,  in  the  sense  in  which  that  term  is  used  in  the 
old  common  law  books. 
^  The  legal  existence  of  the  wife,  during  marriage,  being 

suspended,  or  the  husband  containing  within  himself  the  en- 
tire legal  existence  of  both,  the  effect  of  the  relation  was, 
that  if  the  husband  by  fine  or  feoffment  alien  the  lands  of  the 
wife,  owned  by  her  in  her  own  right,  or  jointly  with  him, 
she  could  not  during  the  coverture  enter,  nor  could  she  enter 
upon  the  death  of  the  husband,  but  was  put  to  her  action  an 
in  vita  in  the  nature  of  a  writ  of  right.  Littleton,  § 
594. 

But  this  discontinuance  of  the  wife's  estate,  produced  by 
the  fine  or  feoffment  of  the  husband,  was  subsequently  to  the 
time  of  Littleton,  altered  by  the  statute  of  32  Henry  8,  by 
the  purview  of  which  statute.  Lord  Coke  informs  us,  that 
the  wife  and  her  heirs,  after  the  decease  of  her  husband,  may 
enter  into  the  lands  and  tenements  of  the  wife,  notwithstand* 
ing  the  alienation  of  the  husband,  and  this,  as  well  in  the 
case  where  the  lands  were  jointly  held  by  husband  and  wife, 
as  when  the  fee  belonged  to  the  wife  alone.  Subsequently, 
therefore,  to  this  statute,  the  wife  and  her  heirs  had  twenty 
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years,  after  the  death  of  the  husband,  in  which  to  enter,  or  MiiUr 
bring  a  possessory  action,  except  in  the  single  case  of  a  fine  Miii«r. 
levied  by  the  husband  with  proclamations,  when  the  wife 
noust  enter  and  avoid  the  estate  of  the  conusee  within  five 
years  after  the  death  of  the  husband,  or  else  she  is  barred 
forever  by  the  statute  of  4  H  7;  for,  says  Lord  Coke,  the 
statute  of  32  H.  8,  'Moth  help  the  discontinuance,  but  not 
the  barre;  and  the  statute  speaketh  of  a  fine,  and  not  of  a 
fine  with  proclamations."  Com.  of  Coke,  upon  §  594» 
Liber,  3,  cap.  11. 

Subsequently,  therefore,  to  the  32  Henry  8,  the  wife, 
with  the  single  exception  above  stated,  might  after  the  death 
of  the  husband,  within  twenty  years  enter,  or  bring  her  pos- 
sessory action,  and  avoid  the  fine  or  feoffment  of  the  bus- 
band  made  during  the  coverture;  and  of  course,  in  this  state, 
even  if  it  were  conceded  that  a  deed  of  the  husband  made 
under  the  act  of  1715,  and  registered,  has  the  efficacy  of  the 
ancient  deed  of  feofment  before  the  statute  H.  8,  and  would 
operate  the  disseizin  and  discontinuance  of  the  wife's  estate^ 
still,  by  virtue  of  that  statute,  the  disseizin  and  discontinu- 
ance are  avoided,  and  she  may  enter  or  bring  her  possessory 
action  within  seven  years.  For  it  will  scarcely  be  contended 
by  those,  who  ascribe  to  a  deed,  under  our  statute,  the  effi- 
cacy of  the  ancient  deed  of  feoffment,  that  the  statute  of  32 
H.  8,  is  not  in  force  here,  for  the  effect  of  that  would  be, 
as  we  have  no  writ  of  cut  in  viiOj  &c.  or  writ  of  right,  that 
the  husband's  deed  would  operate  a  disseizin  and  discontinu- 
ance of  the  wife's  estate,  absolutely  and  forever.  This  sim- 
ple view  of  the  subject  is  clearly  decisive  of  the  case  before 
us,  and  we  might  well  terminate  at  this  point,  our  considera- 
tion of  the  question. 

2.  But  the  efiicacy  ascribed  in  ancient  times  to  a  deed  of 
feoffment  was  founded  upon  feudal  principles  which  the  courta 
in  England  now  declare  to  have  lost  their  operation,  and  to 
have  no  further  existence,  and  they  deny  to  a  feoffment  its 
ancient  and  dangerous  efficacy. 

In  the  great  case  of  Taylor  ex  dem:  Jltkyns  vs.  Horde  ^ 
others^  1  Bur.  Rep.  60,  which  was  much  considered  and  de- 
cided, ''with  infinite  ability,"  as  Mr.  Butler  admits,  even 
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Miller  when  in  his  own  annotations  upon  Coke,  he  is  impugning  its 
Miller.  conclusious,  Lord  Mansfield  says,  ^*that  except  the  special 
case  of  fines  with  proclamations,  which  he  observed,  stands 
upon,  distinct  grounds,  and  the  construction  of  the  statute,  4 
H»  7,  c  24,  for  the  sake  of  the  bar,  he  could  not  think  of  a 
case  where  the  true  owner,  whose  entry  is  not  taken  away, 
might  not  elect,  by  choosing  a  possessory  remedy,  to  be  deemed 
as  not  having  been  disseized."  Bur.  1 12.  And  the  judges  of  the 
King's  Bench,  in  the  opinion  delivered  by  them  in  1784,  in 
the  same  case,  express  themselves  still  more  strongly  on  this 
head.  ^^They  say,  that  ^^where  the  books  speak  of  feoff- 
ments in  fee  by  tenants  for  years,  and  that  the  fee  simple 
passes  thereby,  it  is  to  be  understood  of  those  feofiTments  of 
!  old,  attended  with  livery,  and  actual  transmutation  of  the 
possession  from  one  man  to  another;  that  feoffments  from  hav- 
ing been  the  only  conveyance  of  land  for  a  long  term  of 
years,  have  languished  into  mere  form,  and  are  nothing  now 
more  than  a  common  conveyance;  that  their  grandeur  and 
efficacy  is  lost;  and  that  without  actually  transferring  of  the 
estate  from  one  man  to  another,  they  mix  with  the  commu- 
nity of  ail  other  assurances^  that  the  name  of  these  feoffments 
and  the  remembrance  of  them,  remain  and  survive  them  how- 
ever impel  fecdy,  after  the  practice  of  making  them,  and  con- 
sequendy  their  solemnity  is  quite  at  an  end." 

This  decision  not  only  did  not  meet  the  sanction,  but  re- 
ceived the  severe  cridcism  of  Mr.  Buder,  Mr.  Preston,  and 
other  property  lawyers  in  England,  who  are  wont  to  cast  a 
long  and  lingermg  look  towards  the  departing  glory  of  the  an- 
cient learning,  to  the  analysis  of  which  they  have  devoted  so 
much  time,  toil  and  talent.  In  this  censure  they  are  joined 
by  Chief  Justice  Pabsons,  of  our  own  country,  whose  profes- 
sional character  was  strongly  marked  by  their  own  sturdy  fea- 
tures, who  had  drank  deeply  at  the  same  fountain  of  ancient 
learning,  and  who,  perhaps,  largely  participated  in  their  feu- 
dal sympathies. 

But  notwithstanding  the  opposition  of  property  lawyers  in 
eHmentary  disquisidons  and  in  discussions  at  the  bar,  the 
opinions  of  Lord  Mansfield,  and  the  judges  of  the  King's 
Bench  in  Taylor  vs.  Horde^  have  received  the  subsequent 
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confirmation  of  the  English  courts.  In  the  case  of  Jerrtit  M\\\er 
vs.  Weare  ^  others^  3  Price  676,  Exchequer  Reports,  ar-  Miller, 
gued  by  Mr.  Puller  and  Mr.  Preston,  Graham,  Baron,  says, 
upon  this  question,  that  ^'a  load  of  knowledge"  had  been 
brought  forward  in  the  argument,  but  the  principle  of  the  case 
of  Tayhr  vs.  Horit^  rested  upon  grounds  which  were  not 
to  be  shaken.  And  in  the  case  of  the  Leasee  of  Maddock 
vs.  Lynesy  3  Barn.  &  Ore.  306,  Abbott,  C.  J.  (since  Lord 
Tenterden,)  said,  there  was  so  much  good  sense  in  the  doc- 
trine laid  down  by  Lord  Mansfield,  in  the  case  of  Taylor 
vs.  HardCj  that  he  should  be  sorry  to  find  any  ground  for 
saying  it  could  not  be  supported.  Holroyd,  J.,  said,  ^Ubat 
the  passages  cited  from  Littleton  &  Coke,  upon  the  general 
nauire  of  disseizin  are  considered  by  Lord  Mansfield  to  apply 
to  disseisin  by  election."  He  adds,  ^4hat  the  greatest  mis- 
chief might  arise  if  such  conveyances  were  to  operate  against 
parties  really  interested."  And  he  remarks,  ^'that  the  nature 
of  a  feoffment  and  disseizin  are  materially  altered  since  the 
time  when  Littleton  wrote;"  and  some  of  the  judges  in  that 
case,  which  was  decided  so  late  as  the  year  1824,  seemed 
to  question  the  authority  of  the  case  of   Taylor  vs.   Horde. 

So  that  the  conclusion  of  Chancellor  Kent  seems  to  be  well 
founded,  that  the  good  sense  and  liberal  views  which  dic- 
tated the  decision  in  Taylor  vs.  Horde^  seems  to  have  finally 
prevailed  in  Westminster  Hall,  notwithstanding  the  strong  op- 
position which  that  case  met  with  from  the  profession.  And 
he  adds  the  sanction  of  his  high  authority  to  the  principle  of 
that  decision,  by  remarking,  ^Hhat  the  courts  will  no  longer 
endure  the  old  and  exploded  theory  of  disseizin.  They  now 
require  something  more  than  mere  feofifments  and  leases  to 
work,  in  every  case,  the  absolute  and  perilous  consequences 
of  a  disseizin  in  fact."  4  Kent's  Com.  476,  first  edit.;  see 
also  10  John.  Rep.  Jackson  vs.  Sears^  436. 

But  if  this  controversy  between  the  courts,  struggling  un- 
der the  guidance  of  good  sense  and  liberal  principles,  to  es- 
cape from  feudal  shackles,  and  the  property  lawyers  fondly 
and  strongly  clinging  to  them,  had  terminated, — or,  bebg  re- 
newed, should  hereafter  terminate  dififerently,  we  are,  and 
will  be,  unaffected  by  the  disastrous  result. 
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Miller  ^j^g  object  of  our  act  of  1715,  as  it  seems  to  us,  was  to 

MiUer.  abrogate  aod  escape  from  the  effects  and  consequences,  as 
well  as  the  forms  and  ceremonies  of  attornment,  liverj  and 
seizin,  &c.  And  if,  as  has  been,  we  think,  correctly  deter- 
mined, 2  Yer.  R.  204,  that  though  the  title  under  our  sta- 
tute does  not,  on  the  one  hand,  pass  by  operation  of  the  sta- 
tute of  uses,  but  by  deed  registered,  yet  still,  on  the  other 
hand,  such  deed  does  not  like  an  ancient  feoffment  work  a 
disseizin.  To  do  this,  the  statute  in  question  requires  not 
only  a  deed,  but  seven  years  adverse  possession  under  it. 

On  every  ground,  therefore,  we  think,  that  judgment  should 
be  given  for  the  plaintiff*  in  error. 

Let  the  judgment  of  the  circuit  court  be  reversed,  and  a 
new  trial  be  had  in  the  case,  when  the  law  will  be  charged  in 
conformity  to  this  opinion. 


Rice  vs.  Rawlinob. 

ChAKCERT.  A/rretmmt — tpeeiJU  txeeuiwi—award.  Statute  of  Frandt,  A 
bal  agreement  to  receive  real  estate  in  discharge  of  a  debt,  will  not  be  taJEca 
out  of  the  statute  of  frauds  by  a  submissiou  to  referees  of  the  question — at  what 
price  it  should  be  received — though  the  referees  fix  the  price  io  writla^  aoder 
seal,  ia  the  shape  of  an  award. 

Same.  Same.  If  a  creditor*  having  executed  a  mortgage  or  deed  of  trast,  of 
certain  town  lots  to  secure  the  payment  of  a  debt,  refuse  to  acknowledge  the 
execution  of  the  deed  so  as  to  admit  it  to  registration,  and  thereby  extract  from 
the  creditor  an  agreement  to  receivs  the  lots  in  payment,  and  a  aubmissioD  lo 
referees  of  the  question  whether  the  creditor  should  receive  the  lots  in  pay- 
ment at  a  price  to  be  fixed  by  them,  and  an  award  be  made  accordingly,  sacb 
agreement  and  award  will  not  be  specifically  executed  in  chancery,  became  of 
the  moral  constrajot  under  which  the  party  acted  in  making  the  agreemeot  and 
submission,  and  the  violation  of  good  faith  whereby  they  were  obtained. 

The  pleadings  in  this  cause  consisted  of  a  bill  filed  by  John 
Rice  in  the  chancery  court  at  McMinnville,  on  the  38tb  of 
April,  1834,  and  subsequently  amended,  against  Daniel  R. 
Rawlings  and  John  Rogers,  administrators  of  Alexander  Fer- 
guson, and  their  answers  thereto;  and  of  a  cross  bill  filed  by 
them  against  Rice  at  December  Term,  18S4,  and  his  answer 
to  it. 
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Rawlings  and  Rogers,  as  administrators  of  Ferguson,  had  a  ^^^^ 
demand  agfiinst'  Rice,  to  secure  which  he  had  given'  them  an  Hawiingt. 
imperfectly  executed  mortgage  of  certain  lots  in  Jasper.  He 
refused  to  perfect  this  security,  however,  so  that  it  might  be 
registered,  arid  protect  the  lots  against  his  other  debts,  but 
proposed  to  transfer  them  in  fee  to  the  administrators  in  satis- 
faction of  their  demand.  They  assented  to  this  proposal,  but 
disagreeing  with  him  as  to  the  value  of  the  lots,  they  referred 
it  to  two  persons  to  value  them,  and  empowered  thiem,  if  they 
disagreed,  to  choose  an  umpire.  T*He  valuation  was  made, 
and  a'  memorandum  of  it  handed  to  Rice,  But  the  administra- 
tors  believing  it  excessive,  declined  taking  the  lots. 

About  a  month  after  the  valuation.  Rice  drew  up  a  paper, — 
recited  in  the  opinion  of  the  court, — in  the  form  of  an  award, 
which  he  procured  the  valuers  to  sign.  He  then  tendered 
the  administrators  a  deed  for  the  lots,  which  they  refused  to 
accept, — whereupon  he  filed  this  bill  to  have  the  paper  spe- 
cifically executed,  as  an  award,  adjudging  tliat  the  ddrhiniS" 
trator  should  receive  the  tots  in  payment  of  the  debt. 

The  administrator  answered,  insisting  that  the  paper  in 
question  was  not,  even  in  form,  an  award,  as  supposed  in  the 
bill;  but  if  it  was  so  in  form,  it  was  not  in  substance,  because 
the  persons  by  whom  it  purported  to  have  been  made,  had 
not  been  authorised  to  adjudge  the  question,  whether  the  lots 
should  be  accepted  in  payment,  but  only  to  value  them. 

And  in  their  cross  bill  they  prayed  that  the  court  would  set 
up  the  imperfect  mortgage  and  foreclose  it. 

The  testimony  of  one  of  the  valuers,  who  heard  the  conver- 
sation between  Kawlings  and  Rice,  which  led  to  the  valua- 
tion, was,  that  ^^Ratolings  requested  Rice  to  rectify  the  deed. 
Rice  said  no^ — he  would  convey  the  property  to  them  to  pay 
the  debt.  Aawlings  said  he  would  take  the  property'  at  its 
value.  Rice  said  he  would  choose  one  man^  and  Rawlings 
might  another,  and  they  should  choose  another  if  they  did  not 
agree.^^  This  was  assented  to,  and  Rice  named  the  witness, 
and  Rawlings  another  person,  who  proceeded  to  niake  the 
valuation  as  before  stated. 

The  valuation  was  made  on  the  25th  of  June,  1833,  at 

which  time  the'  principal  and  interest  of  the  demand  of  the 
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adiDiDi'strators  against  Rice,  was  $1407  43  cents.  The  lots 
were  valued  at  $1500, — so  that  if  the  administrators  should  be 
compelled  to  take  the  lots,  they  would  have  to  pay  Rice  $9^ 
52  cents. 

His  Honor,  Chancellor  Bramlitt,  who  beard  the  cause^ 
decreed  that  the  notes  held  by  the  administrators  against  Rice 
should  be  delivered  up  to  be  cancelled;  that  they  should  pay 
Rice  said  sum  of  92  dollars  52  cents,  with  interest  from  the 
25th  of  June,  1833;  that  all  the  right  and  title  of  Rice  in  the 
lots  be  divested  out  of  him,  and  vested  in  the  administrators; 
that  the  crossbill  be  dismissed  with  costs,  and  that  the  parties 
each  pay  one  half  of  the  costs,  &c.  The  administrators  ap- 
pealed in  error. 

Ja&.  Campbell,  and  Laughl^n,  for  the  complainant,  said 

the  only  question  in  the  cause  is,  as  to  the  statute  of  frauds,  which 

IS  relied  upon  by  defendants.  It  is  believed  that  this  statute  cao 
have  no  application.     The  award  of  the  referees  who  valued 

the  Tots  to  defendants,  was  in  writing;  and  the  case  is  precise- 
ly similar  in  principle  to  that  of  the  auctioneer,  who  makes  out 
his  list  of  sales  under  a  verbal  authority.  The  referees  were 
the  agents  of  the  parties,  and  the  award  sets  forth  distiocdy 
the  agreement.  But  in  addition  to  this — all  that  the  Statute 
requires  to  be  done  by  writing,  has  been  done.  Defendants 
agree  to  take  the  lots  according  to  the  award  of  referees.  They 
make  their  award,  and  complainants  thereupon  executes  the 
conveyance. 

Meigs,  for  the  appellants,  said  that  the  decree  was  mani- 
festly erroneous.  The  bill  was  founded  upon  the  idea  that 
the  question — whether  the  administrators  should  take  the  lot9 
in  salisf action  of  their  notes  j  at  a  price  to  be  fixed  by  refereesf 
was  a  matter  of  controversy  between  Rice  and  them,  which,, 
having  been  submitted  to  a  domestic  tribunal,  decided  by  it^ 
and  the  decision  reduced  to  writing,  was  res  judicata,  and  a 
writing  within  the  statute  of  frauds,  and  consequendy  ought 
to  be  carried  into  execution  by  this  court.  But  he  said  that 
the  question — "whether  they  should  take  the  lots  in  discharge 
of  the  notes .^"  had  not  been  a  matter  of  dispute.  The  propo- 
sal to  convey  the  lots  in  payment  was  made  by  Rice,  and 
accepted  by  Rawlings;  but  disagreeing  as  to  the  value  of  the 


DECEMBER  TERM  1338.  499 

lots,  that  question  was  referred,— nothing  more  or  less.  If  ^'^ 
the  referees  had  assumed,  as  in  fact  they  had  not,  to  award  a  RMrlingt, 
conveyance  of  the  lots  and  cancelling  of  the  notes,  that  far 
their  decision  would  have  been  coram  non  judice.  The  sole 
question  was,  whether  a  verbal  agreement  to  accept  land  in 
payment  of  a  debt  was  good  under  the  statute  of  frauds,  a 
question  too  plain  to  admit  of  argument.  For  it  had  only 
been  feebly  urged  that  the  relation  between  these  referees  and 
the  parties  was  the  same  as  that  between  principal  and  agent, 
or  that  between  the  auctioneer  and  the  proprietor,  and  pur- 
chaser of  property  sold  under  the  hammer* 

TuRLET  J.,  delivered  the  opinion  ofthecourt« 

John  Rice,  the  complainant,  was  indebted  to  Alexander''**'"*^  **»*•• 
Ferguson,  at  the  time  of  his  death,  in  the  sum  of  $1364.  On 
the  11th  day  of  September,  1828,  he  execcuted  to  the  defen- 
dants, as  Ferguson's  administrators,  a  deed  of  trust  on  three 
lots  in  the  town  of  Jasper,  Marion  county,  Tennessee,  con- 
ditioned, that  if  he  paid  said  sum  of  money  in  three  several 
annual  instalments,  viz.  Dec.  28th,  1831,  1832  and  1833, 
ibey  should  reconvey  to  him  tlie  lots,  and  if  not,  that  they 
might  sell  the  same  and  make  the  money. 

This  deed  was  subscribed  but  by  one  witness,  and  Rice 
refused  to  acknowledge  it  in  open  court;  so  that  it  could  not 
be  registered. 

The  administrators  becoming  apprehensive  that  the  debt 
might  be  lost  for  want  of  registration  of  the  deed,  and  finding, 
after  repeated  attempts,  that  no  satisfactory  arrangement  could 
be  made,  agreed  to  a  proposal  made  by  him,  to  take  the  lots 
absolutely  in  payment  of  the  debt,  at  a  fair  valuation;  but 
they,  not  being  able  to  come  to  a  mutual  understanding,  as  to 
what  that  was,  agreed  that  they  would  choose  two  persons  to 
estimate  it,  with  liberty  for  them  to  choose  a  third  ai  umpire, 
provided  they  could  not  agree. 

The  two  persons  not  agreeing,  chose  a  third,  and  the  three 
estimated  the  value  ol  the  lots  at  $  1 500,  when  the  proof 
shows  that  at  the  time  they  were  worth  not  more,  at  the  ex- 
tent, than  $  1000.  The  defendants  refused  to  receive  a  con- 
reyance  in  fee,  for  the  lots  at  the  price  assessed.     This 
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Rice       valuation  was  made  on  the  25th  day  of  June,  1333;  and  on 
Rawiings.    26th  day  of  July,  the  same  year,  the  complainant,  without  the 
knowlecjge  of  the  defendants,  and  in  their  absence,  drew  up  a 
paper  writing  in  the  words  following: 

*'We,  the  undersigned,  being  called  upon  by  Daniel  Rawl- 
ings,  John  Rodgers  and  John  Rice,  all  of  the  county  of 
Afarion,  state  of  Tennessee,  for  the  purpose  of  valuing  three 
town  lots  in  the  town  of  Jasper,  containing  one  quarter  of  an 
acre  each,  known  and  distinguished  in  the  plan  of  said  town, 
by  Nos.  84,  83,  75,  against  three  notes  of  hand  given  by  said 
Rice  to  said  Rawlin^ps  and  Rogers,  administrators  of  the 
estate  of  Alexander  Ferguson,  deceased,  amounting  to  up- 
wards of  $1300,  and  to  better  secure  the  payment  of  said 
DO^es  to  said  administrators  as  aforesaid,  said  Rice  executed 
to  them  a  deed  of  trust  on  said  lots  as  above  specified,  beariog 
equal  date  with  said  notes,  and  to  consummate  and  pay  off  said 
notes,  agreeable  to  an  understanding  froiri  each  party,  said 
notes,  together  with  the  deed  of  trust,  was  submitted  to  us  on 
the  25th  day  of  June,  1833,  by  said  Rawlings  and  Rogers, 
and  eacl)  party  agreeing  that  bur  valuation  should  be  final  and 
binding  on  them,  in  consideration  of  said  Rice  reserving  his 
bark  mill  and  loose  plank  to  himself,  and  the  possession  of  the 
premises,  until  the  25th  of  December  next,  did  then  proceed 
an(l  value  said  property  to  fifteen  hundred  dollars,  on  said 
25tliday  ofJune,  1833." 

This  paper  writing  was  signed  and  sealed  by  the  persons 
who  made  the  valuation  on  the  day  it  was  drawn  up  by  the 
complainants,  and  it  is  now  sought  to  be  specifically  executed 
as  an  arbitrament  of  the  rights  of  the  contending  parties,  by 
a  decree  compelling  the  defendants  to  receive  the  lots  at  the 
valuation  of  $1500. 

If  this  were  an  arbiti*ament  which  could  be  specifically  exe- 
cuted by  this  court,  we  would  refuse  to  do  so,  because  the 
complainant,  by  a  violation  of  good  faith  in  refusing  to  acknow- 
ledge the  deed  of  trust,  constrained  the  defendants,  by  a  kind 
of  inoral  duress,  to  agree  to  receive  the  property  at  a  fair  val- 
uation in  discharge  of  so  much  of  the  debt  as  it  might  pay,  for 
fear  that  for  want  of  registration  the  security  to  the  deed  of 
trust  might  be  lost. 
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The  specific  execulioii  ofcoDtracts  are  Hecreed  at  the  sound        ^'^ 
discretion  of  the  court,  and  a  party  to  be  entitled  to  it,  must     Rawiiogi. 
come  in  with  clean  hands;  this,  for  the  above  reason,  the  com- 
plainant does  not. 

2.  But  this  is  no  arbitrament  of  conflicting  rights  between 

contending  parties,  by  which  debts  can  be  paid  and  property 
passed. 

The  defendants  had  agreed  that  they  would  receive  the  lots 

at  their  value,  and  not  being  able  to  agree  with  complainant  as 
to  what  that  was,  chose  to  submit  the  estimate  to  persons  in- 
differently chosen  by  them,  nothing  more;  and  this  is  all  that 
was  done  by  them.  They  do  not  award,  indeed  they  had  no 
authority  to  do  so,  that  the  defendant  should  take  the  lots  at 
$1500,  and  that  the  complainants  should  be  satisfied,  and  the 
surplus  paid  to  him.  The  agreement  to  receive  the  lots  at 
value  was  in  fieri  and  not  executed.  Then  there  was  the 
locus  peniientim;  and  upon  no  principle  can  the  defendants 
be  compelled  to  perform  it. 

3.  And  if  this  were  an  arbitrament  by  which  the  parties 
would  ordinarily  be  bound,  yet  still  it  would  be  inoperative  in 
this  case;  because,  by  the  act  of  1801,  ch.  25,  commonly 
called  the  Statute  of  Frauds  and  Perjuries,  it  is  enacted  '^that 
no  action  shall  be  brought  upon  any  contract  for  the  sale  of 
lands,  tenements  or  hereditaments,  or  the  making  npy  lease 
therefor  for  a  longer  term  than  one  year,  unless  some  memo- 
randum or  note  thereof  shall  be  in  writing,  and  signed  by  the. 
party  to  be  charged  therewith." 

That  there  is  no  note  or  memorandum  of  the  agreement  to. 
receive  the  lots  in  part  payment  of  the  debt  due  by  complain-: 
ant,  is  certainly  true;  but  it  is  contended  that  the  persoD 
chosen  to  estimate  the  value  of  the  lots  were  the  agents  of 
both  the  contending  parties,  and  the  parol  memorandum  mad^. 
by  them  at  the  time  is  to  be  considered  as  such.  If  they- 
were  the  agents  of  the  parties,  their  agency  was  special,  being 
limited  to  the  assessment  of  the  value  of  the  lots,  and  they, 
therefore,  had  no  power  to  make  a  contract,  or  to  bind  tbe 
parties  by  any  memorandum  of  one  previously  made.  In  this 
respect  they  occupy  very  difierent  grounds  from  an  auctioneer 
or  agent  to  sell,  inasmuch  as  they  possess  the  power  to  con- 
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Rice       tract  for  and  bind  their  principal:  provided  tliey  do  not  exceed 

Hawiings.     their  authority,  and  comply  with  the  requisites  and  forms  of 

We  are,  therefore,  of  the  opinion,  that  there  is  error  in  the 
decree  of  the  Chancellor,  and  reverse  it,  and  dismiss  the  bill. 


Walker  vs.  Skipwith. 

PRlNc  IPAL  AND  AaCNT.  Distinction  between  gtnerai  and  special  agSMt — St*gt 
eoniractor  and  agenis-^-eomtnon  carrier — Umita^n  e/  liahilUy  ^f.  A  g^eral  a^ent 
has  aatbonty,  not  Doqualified,  but  to  act  for  his  constituent  in  a  multitade  of 
instances.  A  particular  agent's  authority  is  confined  to  a  particular  lostanceu 
15  East,  408.  The  liability  of  a  common  carrier  cannot  be  limited  by  secret 
instructions  given  to  his  general  agent.  When  a  stage  proprietor  has  habit' 
nally  carried  in  his  coaches  persons  and  baggage  or  packagesi  the  r^ulatioos 
of  his  line  and  instructions  to  his  agents  not  to  receive  goods  to  be  carried,  ex- 
cept as  the  baggage  of  passengers,  or  in  the  care  of  passengers,  but  at  the  risk 
ol  the  owner  or  of  the  person  sending  them,  will  not  limit  his  liability  for  goods 
received  by  his  agents,  unless  the  owner  or  his  agent  was  notified  of  the  rale  or 
instructions  at  the  time  of  the  receipt  of  the  goods. 

In  an  action  on  the  caae^  commenced  on  the  11th  of  April, 
1836,  in  Maury  circuit  court,  by  Peyton  H.  Skipwith,  against 
James  Walker,  the  plaintiff,  declared  that  whereas  the  defen- 
dant, on  the  day  of  February,  1835,  was,  and  long  be- 
fore had,  and  since  hath  been,  a  common  carrier  of  goods, 
chattels,  persons  and  baggage,  by  a  certain  common  sti^ 
coach  or  carriage,  going  and  passing  from  the  city  of  Nash- 
ville to  the  town  of  Columbia;  and  by  himself  and  servants, 
hath  been  used  and  accustomed  to  carry  the  goods  and  chat- 
tels of  all  persons  whatsoever  requiring  the  carriage  thereof 
from  said  city  of  Nashville  to  the  town  of  Columbia,  and  also 
from  the  latter  to  the  former,  for  certain  hire  or  reward,  to  be 
therefor  paid  to  the  defendant;  and  the  said  defendant,  so 
being  such  common  carrier,  on  the  day  of  February, 
1835,  at  the  city  of  Nashville,  in  consideration  that  the  said 
plaintiff,  at  the  special  instance  and  request  of  the  defendant, 
had  delivered  to  the  defendant  a  certain  quantity  of  goods  and 
chattels,  to  wit,  one  steel-mixed  frock  coat,  of  the  value  of 
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(brt)r  dollars,  one  box  cigars  of  the  valae  of  dollars,  and  Walker 
one  pistol  of  the  value  of  eighteen  dollars,  to  be  safely  and  Skipwith* 
securely  carried  by  the  defendant  from  the  cit}  of  Nashville  to 
Columbia  for  a  reasonable  reward  therefor,  paid  to  the  defen- 
dant for  the  carriage  thereof,  he,  the  said  defendant,  undertook 
and  promised  the  plaintiff,  safely  and  securely  to  carry  and 
convey  the  aforesaid  goods  and  chattels  from  Nashville  to 
Columbia:  and  although  the  defendant  then  and  there  received 
the  said  goods  to  be  conveyed  and  carried  as  aforesaid,  yet, 
not  regarding,  &c.  did  not  safely  and  securely  carry  and  con- 
vey the  said  goods  and  chattels  from  Nashville  to  Columbia^ 
but  so  carelessly  and  negligently  and  improvidently  behaved 
himself  in  and  about  the  carriage  thereof,  and  took  so  little  and 
such  bad  care  thereof,  that  by  and  t^irough  the  mere  neglect 
and  default  of  the  defendant  and  his  servants,  by  him  employ- 
ed in  and  about  the  carriage  thereof,  the  said  goods  were 

wholly  lost,  &c. 

The  defendant  pleaded  not  guilty,  and  issue  was  thereupon 

joined.  On  the  trial,  at  January  Term,  1838,  before  his  Honor 

Judge  DiLLAHUNTT,  and  a  jury  of  Maury,  the  plaintiff  prov-* 

ed  by  Orange  Swan,  that  in  the  month  of  February,  1835,  he 

put  the  articles  described  in  the  declaration  in  a  box, — ^which 

box  he  delivered  at  (be  bar  of  the  City  Hotel  in  Nashville, 

to   Mr.  Lyle,  who  was  then  acting  there  as  barkeeper,  and 

also,  as  he  had  reason  to  suppose,  as  stage  agent,  with  direc 

tions  to  forward  it  by  the  mail  stage  to  Skipwithat  Columbia} 

that  he  paid  Lyle  fifty  cents  for  the  transportation  of  the  box  ; 

that  Lyle  said  he  would  have  the  box  entered  on  the  way  bill> 

that  Lyle  did  not  then,  or  at  any  previous  time,  tell  him  that 

the  contractors  would  not  be  liable  for  any  baggage  unless 

under  the  charge  of  passengers;  but  that  he  did  tell  him  «o 

repeatedly  after  he  knew  that  the  box  had  been  lodt;  and  that 

at  the  time  when  Lyle  told  him  that  the  box  had  been  lost,  he 

also  admitted  that  he  had  not  notified  him  of  said  rule  of  the 

contractors.     The  plaintifif  also  proved  that  Lyle  was,  at  the 

time  in  question,  stage  agent  for  Walker,  at  his  office  at  the 

City  Hotel. 

The  defendant  proved  that  it  had  been  one  of  the  rules  and 
regulations  of  the  line,  and  that  Lyle  and  all  his  other  agents 
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Wklker  at  bis  office  in  Nashrille,  had  been  instructed,  that  no  package 
Bkipwith.  or  parcel  of  any  kind  should  be  sent  on  the  stage,  unless  it 
constituted  a  part  of  the  baggage  of  a  passenger^  or  was  under 
the  care  of  a  passenger;  except  at  the  lisk  of  the  owner ^  or 
person  sending  such  package  or  article.  Lyle  swore  that  be  hkd 
been  so  instructed,  and,  in  consequence,  bad  written  a  bill  to 
that  effect,  and  put  it  up  at  the  bar.  He  also  swore  that  when 
Swan  brought  the  box,  he  notified  him  of  this  rule,  but  Swan 
said  that  Skipwith  had  directed  him  to  send  it  by  the  first  stage, 
and  it  would  have  to  go  at  his  risk;  (hat  Swan  offered  bim 
fifty  cents  for  the  transportation  of  the  pnckage,  and  request- 
ed that  it  should  be  entered  upon  the  way  bill,  but  that  he 
refused  to  receive  the  money  or  to  enter  the  package;  that 
Swan  then  called  to  the  bar  room  servant  to  put  the  box  upon 
the  stage  the  next  morning,  which  was  done,  as  both  the  ser- 
vant and  the  driver  informed  the  witness.  This  was  substan- 
tially the  testimony  submitted  to  the  jury. 

His  .Honor  instructed  the  jury,  that  a  cpmmon  carrier  was 
a  person  who  carried  goods,  &c.  indifferently  for  all  persons 
for  hire;  that  if  a  man  undertook  for  hire  to  carry  goods  from 
one  point  to  another,  either  by  land  or  water,  he  would  be 
held  liable  as  a  common  carrier;  that  a  common  carrier  was 
liable  for  all  losses  or  damages,  except  for  those  which  hap- 
pened by  the  act  of  God  or  the  public  enemies  of  the  coun- 
try; that  if  the  defendant  was  in  the  habit  of  carrying  coeds 
for  hire  in  his  stages  under  any  special  limitation  or  restriction 
as  to  his  liability,  notice  thereof  must  be  fixed  upon  the  plain- 
tifi!*or  his  agent  at  the  time  the  goods  were  received,  or  else 
the  defendant  would  be  liable  as  a  common  carrier;  that  no 
private  instructiou  of  the  employer  to  his  general  agent  would 
belbinding  on  the  plaintiff*,  unless  he  or  his  agent  were  noti- 
fied thereof;  that  if  Lyle  was  a  special  agent  of  the  defendant, 
having  power  to  receive  passage  money  from  persons  who 
travelled  in  the  stage,  and  nothing  further,  defendant  would 
not  be  liable  (or  goods  received  by  him;  for  it  was  a  principle 
of  law  that  a  special  agent  could  not  bind  his  principal  by  any 
act  beyond  the  scope  of  his  authority. 

The  jury  found  for  the  plaintiff*,  and  assessed  his  damages 
at  53  dollars,  75  cents.     The'  defehdant  moved   for  a  new 


DECEMBER  TERM  1838.  S0» 

trial,  which  was  refused,  and  the  court  gave  judgment  upon      talker 
the  verdict,  from  which  the  defendant  appealed  in  error.  Skipwith. 

Pillow  and  Cook  for  the  plaintiff  in  error. 

Cahal,  for  the  defendant  in  error,  said — The  points  raised  *°^^ 
by  this  record  are,  1st,  as  to  Walker's  liability  as  a  common 
carrier.  2.  As  to  his  right  to  have  a  general  agent  in  bis 
employment,  with  secret  instructions  unknown  to  those  with 
whom  he  transacted  the  business  of  his  principal;  and  3d.  The 
notice  necessary  to  limit  the  ordinary  responsibility  of  a  car- 
rier. <As  to  what  persons  come  under  the  denomination  of 
common  carriers,  see  2  Kent,  598;  1  Saund.  PI.  320;  Chit. 
on  Con.  149;  Comyn  on  Con.  294;  Story  on  Bail.  322. 

As  to  their  liabilities,  see  1  Stark,  202;  2  Kent,  597,  600, 
1-2;  2  Comyn  on  Con.  291-2-3;  Story  Bail.  317  and  324-5. 
Jeremy's  Law  of  Car.  11,  12,  24;  10  John.  1;  11  John 
107.  In  Tennessee,  Peck  260,  and  Turney  vs.  fFi/ton,  7 
Yer.  340. 

1.  Whether  Walker  was  a  common  carrier  in  the  common 

law  definition  of  the  term,  cannot  affect  the  decision  in  this 

case.     Perhaps,  in  the  strict  sense  of  the  term,  there  are  few 

persons  in  this  country  who  fall  under  the  denomination.    The 

question,  whether  a  man  is  a  common  carrier  or  not,  can  only 

arise  in  an  action  on  the  case  where  a  carrier  has  refused  to 

transport  goods  when  the  freight  has  been  tendered  to  hini. 

But  whether  he  is  a  carrier  or  not,  if  he  Joes  undertake  to 

carry  goods  for  hire,  he  is  liable  as  a  common  carrier.     No 

matter  what  his  ordinary  occupation  may  be,  the  undertaking 

to  carry  goods  for  hire  doe^  pro  hac  vice,  constitutes  him  a 

common  carrier,  and  of  coffi^e  makes  him  liable  for  losses 

not  occasioned  by  the  act  of  God  or  a  public  enemy;  and  the 

burden  of  proof  is  thrown  upon  him  to  show  that  the  loss  was 

occasioned  in  a  manner  that  will  exempt  him  from  liability. 

In  the  case  of  Turney  vs.    fFtbon,  7  Yer.  340,  the  court 

say:  ^^It  has  so  frequently  been  holden  by  this  court,  that  one 

who  undertakes  for  a  reward,  to  convey  goods,  or  produce  of 

any  sort,  from  any  place  upon  the  river  to  another,  beconet 

thereby  liable  as  a  common  carrier,  that  it  is  only  necessary 

to  refer  to  the  cases."    It  was  not  even  mooted  in  that  cast, 

tkat  if  Turney  had  undertaken  to  carry  by  land  for  hire,  be 
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Walker  would  have  been  subject  to  all  the  liabilities  of  a  common 
Skipwith.  carrier,  but  it  was  insisted  that  there  was  a  special  exemption 
in  favor  of  flat  boat  owners  on  the  Mississippi,  and  that  the 
principles  of  the  common  law  of  England,  established  to  regu- 
late transportation  on  the  comparatively  little  rivers  of  Great 
Britain,  were  wholl/  inapplicable  to  the  unknown  dangers  of 
the  Mississippi,  with  its  constantly  shifting  channel,  its  saw- 
yers, cut  offs  and  eddies;  and  that  as  human  skill  and  sagacity 
could  not  avoid  many  of  the  perils  incident  to  the  ever-chan- 
ging current,  and  falling  in  banks  of  this  great  river,  a  special 
custom  among  boatmen  might  exist  as  to  the  meaning  of  the 
words  ^'dangers  of  the  river,"  and  that  the  court  ought  to 
allow  proof  of  the  custom,  and  apply  a  new  rule  to  limit  the 
ordinary  liability  of  a  carrier;  and  hence  we  find  the  rule  laid 
down  in  this  case  as  applicable  to  carriers  by  water.  It  was 
always  the  same  by  land.  The  policy  on  which  the  rule  is 
founded  as  necessary,  is  equally  applicable  to  every  species 
of  transportation,  and  Kent,  vol.  2,  page  60S;  says  explicit- 
ly, 'Hhere  is  no  distinction  between  a  carrier  by  land  and  a 
carrier  by  water,  whether  the  water  navigation  is  internal  or 
foreign. 

2.  On  the  question  of  agency,  see  Paley,  162-3-4-5-6;  2 
Kent)  620-1;  Chit.  Con.  58-9;  Reeves,  368;  15  Johns.  53- 
4;  15£ast,400. 

Kent  lays  down  the  correct  rule,  which  is  supported  by  the 
other  authorities.  In  treating  of  the  powers  of  a  general  and 
special  agent,  in  vol.  2,  p.  620,  he  says,  -^The  acts  of  a 
general  agent;  or  one  whom  a  n^  puts  in  his  place,  to  tran- 
sact all  his  business  of  a  particuuk  kind,  will  bind  his  princi- 
pal so  long  as  he  keeps  within  the  general  scope  of  his  autho- 
rity, though  he  may  act  contrary  to  his  private  instruetions; 
and  the  rule  is  necessary  to  prevent  fraud  and  encourage  con- 
fidence in  dealing." 

On  the  question  of  notice  limiting  the  ordinary  responsibi- 
lity of  a  carrier,  see  Chit,  on  Coot.  153;  1  Saund.  333;  2 
Kent.  606;  Storey  on  Bailm.  357;  2  Stark.  203. 

Chitty  lays  down  the  law,  on  the  authority  of  an  adjudical- 

-      ed  case,  that  '*it  lies  on  the  carrier,  when  sued  for  the  loss  of 

goods,  to  adduce  clear  and  explicit  evidence,  fixing  the  pli 
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Walker 

T. 


tiff,  or  his  agent,  with  full  knowledge  of  the  existence  of  the 
particular  notice  by  which  such  carrier  attempts  to  obviate  or    Skipwitk. 

limit  his  presumed  liability." 
Kent,  vol.  2,  p.  606,  says:  ^^ According  to  the  modem 

English  doctrines,  which  may  be  applicable  with  us,  carriers 
may  limit  their  responsibility  by  special  notice  of  the  extent 
of  what  they  mean  to  assume.  The  goods  in  that  case  are 
understood  to  be  delivered  on  the  footing  of  a  special  con- 
tract, superseding  the  strict  rule  of  the  common  law;  and  it  is 
necessary  in  order  to  give  effect  to  the  notice,  that  it  be  pre- 
viously brought  home  to  the  actual  knowledge  of  the  bailee, 
and  be  clear,  explicit  and  consistent." 

At  page  607,  he  says:  ^'The  English  judges  have  thought 
that  the  doctrine  of  exempting  carriers  from  liability  had  been 
carried  too  far;  and  its  introduction  into  Westminster  Hall^ 
has  been  much  lamented."  He  says  he  ^'does  not  know 
whether  the  doctrine  has  been  judicially  established  in  this 
country,  but  presumes  it  will  be,  as  there  seems  to  be  a  dis- 
position to  abate  the  severity  of  the  English  rule." 

These  authorities,  it  is  conceived,  sustain  the  charge  of  the 
court,  and  the  facts  warranted  the  verdict  of  the  jury. 

Green,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  law  was  stated  with  great  accuracy  andJuH»ryS9. 
precision  by  the  circuit  court,  in  the  charge  to  the  jury.  But 
although  no 'exception  is  taken  to  the  charge  of  the  court,  it 
is  contended,  that  the  evidence  shows  Lyle,  to  whom  the 
box  was  delivered,  to  have  been  a  special,  and  not  a  general 
agent  of  the  defendant,  because  he  was  not  authorised  to  for- 
ward goods  by  the  stage,  unless  they  were  put  in  charge  of 
some  passenger,  and  therefore  the  jury  found  a  verdict  con- 
trary to  the  law. 

In  order  the  better  to  apply  the  facts  of  this  case  to  the 
principles  of  law,  we  will  consider  what  is  a  general  and  what 
a  special  agency. 

^'By  a  general  agency  is  understood,  not  merely  a  person 
substituted  in  place  of  another,  for  transacting  all  manner  of 
business,  since  there  are  few  instances  in  common  use  of  an 
agency  of  that  description,  but  a  person  whom  a  man  puts  in 
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Walker      |]jg  place  to  transact  all  his  business  of  a  particalar  kind,  e 

Skipwitb.     to  buy  and  sell  certain  kind  of  wares,  to  oegodate  certaio 

contracts  and  the  like."     Paley  on  Agency,  162-3.     But  a 

special  agent  is  where  one  is  enaployed  about  ^*one  specific 

act,  or  certain  specific  acts  only."     Paley  on  Agency,  164. 

It  will  be  seen  from  this  definition  of  a  general  agency, 
that  if  a  stage  contractor  puts  a  man  in  his  place  to  transact 
all  his  business  of  a  particular  kind,  as  to  receive,  and  for- 
ward passengers  and  baggage  in  the  stage,  and  to  receive 
payment  therefor,  at  any  particular  stand  or  stage  office,  such 
person  is  the  general  agent  of  the  contractor  or  owner  of  the 
stage.  In  such  case,  though  the  owner  of  the  stage  may 
limit  the  agent  by  a  private  order  or  direction,  still  be  is 
bound  for  all  his  agent's  acts,  though  not  conformable  to  his 
direction,  if  within  the  scope  of  his  employment,  unless  this 
limitation  upon  the  power  of  the  agent  be  known  to  the  party 
dealing  with  him.     Paley  on  Agency,  163. 

It  is  not  therefore  a  limitation,  by  private  instructions  to 
the  agent,  that  constitutes  a  special  agency.  That  is  a  mat- 
ter between  the  principal  and  agent  alone,  unless  it  be  dis- 
closed to  (he  party  dealing  with  the  agent.  If  the  agent  bas 
not  acted  in  conformity  to  his  commission,  he  is  responsible 
to  his  principal.  By  placing  the  party  in  the  situation  of  a 
general  agent,  the  principal  has  been  instrumental  in  produc- 
ing the  injury  through  his  agent's  misconduct,  and  be  ought 
to  suffer  for  it,  rather  than  a  stranger,  who  is  equally  inno- 
cent with  himself. 

Apply  these  principles  to  the  facts  of  this  case,  Lyie  wis 
the  agent  of  the  plaintiff  in  error,  to  receive  money  for  him 
at  Nashville,  for  the  transportation  in  his  stages  of  passengefs, 
baggage,  packages,  and  whatever  else  they  were  in  tbe  habit 
of  transporting  in  the  stage.  But  he  was  instructed  to  send 
no  baggage,  or  package,  unless  it  were  under  the  care  of  a 
•  passenger.  Now,  this  constituted  him  a  general  agent,  for  a 
"general  authority,"  says  Lord  Ellenborough,  "does  not  im- 
port an  unqualified  one,  but  that  which  is  derived  from  a  mul- 
titude of  instances;  whereas  a  particular  authority  is  confiDed 
to  an  individual  instance."  Whitehead  vs.  Tuckett^  15  East. 
400.     Therefore  if  a  general  factor  sell  for  a  less  price  than 
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g  he  is  authorised  to  take,  his  sale  is  nevertheless  valid.     So      Walker 

^  if  be  have  usually  been  employed  to  purchase  silks,  and  he     SkipwUh. 

]  buy  a  commodity  of  a  different  kind,  the  principal  is  charge*- 

J  able.     Paley;  Agency,  169. 


Had  Lyle's  agency,  instead  of  extending  to  the  business 
of  the  stage  office  in  Nashville  generally,  been  restricted  to  a 
few  specific  acts,  his  employer  would  not  have  been  bound, 
unless  his  authority  had  been  strictly  pursued,  for  then  it 
would  have  been  the  business  of  the  party  dealing  with  him 
to  examine  his  authority.  Paley  on  Agency,  164.  But 
when  he  was  constantly  in  the  habit  of  receiving  money  for 
the  transportation  of  baggage,  packages,  &c.,  and  superin- 
tending and  giving  directions  as  to  v.ho,  and  what  should  be 
conveyed  in  the  stages,  thus  exercising  a  general  agency  in 
the  business,  how  was  the  public  to  know  that  he  had  private 
instructions  never  to  send  articles  except  in  charge  of  a  pas- 
senger? 

If  such  instructions,  in  such  a  case  as  this,  would  excuse 
the  principal  from  liability,  innocent  persons  dealing  with  an 
unfaithful  agent,  would  be  constantly  liable  to  loss;  while  bis 
principal,  by  employing,  and  giving  him  credit  with  the  pub- 
lie,  would  be  liable  to  no  responsibility  for  his  frauds,  pro- 
vided he  had  given  him  private  instructions.  ^ 

This  would  be  reversing  the  rule  of  law  upon  this  subject. 
The  rule  is,  that  where  one  of  two  innocent  persons  roust 
suffer,  by  the  fraud  of  a  third,  he  who  enabled  that  person, 
by  giving  him  credit  to  commit  the  fraud,  ought  to  be  the 
sufferer.     3  T.  R.  70. 

We  think  there  is  no  error  in  tbe  judgment,  and  order  it 
to  be  affirmed. 
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Mitchell  vs.  Miller. 

JmuSDlcnoN.  Juttiee^t  by  act  of  1837,  c  22,  {  l.—Jiy  the  act  of  1&37.  c  22,  $1, 
exteadiog  the  jarisdiction  of  justices  of  the  peace,  thHr  jarisdiction  is  con- 
fined  to  the  case  of  a  liability  arising  directly  oat  of  the  instrument  itself;  and 
does  not  embrace  an  indirect,  collateral  or  contingent  liability,  created  not  by 
the  terms  of  the  instrument,  bnt  by  operation  of  law, — as  the  liability  of  an 
endorser,  &c. 

W.  H.  Saeed,  oDthe  2d  of  June,  1837,  executed  his  bill 
single  for  one  hundred  and  fifteen  dollars,  payable  to  C.  G. 
Mitchell,  or  order,  on  or  before  the  first  day  of  April,  with 
interest  from  the  first  of  January,  1838.  Mitchell,  the  payee, 
endorsed  it  on  the  12th  of  April,  1838,  to  D.  Mitchell,  wa- 
ving demand  and  notice;  and  on  the  next  day,  D.  MiccheQ 
endorsed  it,  in  like  manner,  to  Alfred  Miller.  On  the  5th 
of  May,  Miller  sued  D.  Mitchell  upoa  his  endorseraeut  be- 
fore a  justice  of  Rutherford,  who  gave  judgment  for  the 
plaintiff.  The  defendant  appealed  to  the  circuit  court,  in 
which  it  was  tried  at  July  term,  1838,  before  Judge  Rucks, 
sitting  for  Judge  Anderson,  and  a  jury.  On  the  trial,  the 
defendant  objected  to  the  reading  of  the  bill  and  endorse- 
ments to  the  jury,  but  his  Honor  admitted  them,  and  the  jury 
,  found  a  verdict  for  the  plaintiff.  Tlie  defendant  moved  for  a 
new  trial,  which  was  refused,  and  judgment  given.  The  de- 
fendant filed  a  bill  of  exceptions  setting  out  the  bill  and  en- 
dorsements, and  appealed  in  error  to  this  court. 

Snesd  for  the  plaintiff  in  error  said-— This  is  a  suit^by  the 
endorsee  of  a  note  against  the  endorser,  and  unless  some  act 
of  our  legislature  has  authorised  the  bringing  a  suit  by  and 
against  persons  standing  in  this  relation  to  each  other  before 
justices  of  the  peace  for  the  sum  claimed  and  recovered  be- 
low in  this  action,  then  this  judgment  must  be  reversed.  In 
1809  the  legislature  extended  the  jurisdiction  of  justices  up- 
on settled  accounts  signed  by  the  party  to  be  charged,  and 
upon  notes,  &c.,  from  fifty  to  one  hundred  dollars.  The  act 
of  1835-6,  giving  justices  jurisdiction  to  the  same  amount  in 
such  cases  is  couched  in  language  substantially  the  same  as  the 
act  of  1809.  The  same  may  be  remarked  of  the  act  of 
1837,  c.  22,  §  1.     Until  the  passage  of  the  latter  act,  justi- 
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ces  had  in  no  case  jurisdiction  beyond  one  hundred  dollars,  Mitchell* 
and  unlesjs  it  authorizes  the  bringing  of  the  present  suit,  it  MUler. 
must  fail.  Neither  of  the  acts  above  recited  mention  the  case 
of  an  endorser;  and  it  is  believed  that  the  opinion  has  univer- 
sally prevailed  among  the  members  of  the  profession,  that  they 
were  not  included.  The  construction  of  the  above  acts  by 
the  circuit  courts,  it  is  thought,  has  been  the  same.  The 
passage  of  the  act  of  1831,  giving  jurisdiction  to  one  hun- 
dred dollars  to  justices,  as  between  endorsee  and  endorser, 
proves  that  the  act  of  1809  had  received  from  that  body  a 
similar  exposition.  But  in  addition  to  all  this,  the  case  of 
Smith  and  Peebles  vs.  Wallace  and  Hobhn^  4  Yer.  Rep«  572, 
settles  the  construction  of  the  acts  previous  to  1833.  The 
act  of  1809,  c.  54,  extended  the  jurisdiction  from  fifty  to 
one  hundred  dollars,  ani  a  case  circumstanced  as  the  present^ 
is  not  included.  The  act  of  1837  extends  the  jurisdiction 
from  one  to  two  hundred  dollars,  and  as  it  employs  ^^mmttttiB 
mtUandU^^^  the  same  words  as  the  former  acts,  it  oannotcorer 
this  case. 

No  counsel  appeared  for  the  defendant  in  error. 

■ 
Reese,  J.,  delivered  the  opinion  of  the  courts 

The  general  question  arising  in  the  case  is,  whether  the  first 
section  of  the  act  of  1837,  c.  22,  confers  upon  a  justice  of 
the  peace  jurisdiction  in  any  case  where  the  writing  which 
evidences  the  contract,  creates  a  liability  which  is  indirect  and 
collateral? 

The  words  used  in  that  section  are,  that  ^'a  justice  of  the 
peace  shall  have  concurrent  jurisdiction  of  all  debts  and  de- 
aiands  from  one  hundred  to  two  hundred  dollars,  where  the 
balance  is  due  upon  any  specialty,  note,  agreement,  or  settled 
account  signed  by  the  party  to  be  charged  therewith." 

These  terms,  we  are  of  opinion,  extend  to  and  embrace 
only  a  direct  liability,  ascertained  and  evidenced  by  the  signa- 
ture of  the  party  to  the  specialty,  note,  agreement  or  settled 
account;  but  do  not  extend  to,  or  embrace  an  indirect,  col- 
lateral, or  contingent  liability,  created  not  by  the  terms  of  the 
agreement,  but  by  the  operation  of  the  law. 

The  endorser,  by  the  terms  of  the  endorsement,  transfers 
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Mitch«ii  ^Q  (he  endorsee  only  ihe  legal  tide  to  the  note.  His  liabiliqr 
Miller,  arises  not  from  the  terms  used,  but  from  the  act  done,  and  is 
produced  by  the  operation  of  the  law  merchant.  It  is  clear, 
therefore,  that  the  liability  does  not  fall  within  the  terms  or  in- 
tention of  the  act  conferring  upon  a  justice  of  the  peace  the 
extended  jurisdiction  of  two  hundred  dollars.  If  it  had  been 
otherwise,  we  may  be  permitted  to  remark,  that  every  en- 
lightened man  must  have  deeply  regretted  it.  For  it  would 
have  been  as  absurd  as  hazardous  to  have  submitted  to  these 
domestic  tribunals  so  large  a  portion  of  the  controversies  ari« 
sing  out  of  the  law  merchant,  with  the  difficult  questions  and 
nice  distinctions  which  attend  them. 

2*  In  the  case  before  us,  the  circuit  court  probably  sos- 
'  taioed  the  jurisdiction,  because  the  endorsement  in  its  terms 
waives  the  necessity  for  demand  and  notice.  But  altbon^ 
this  would  facilitate  and  simplify  the  evidence  in  this  case,  it 
still  leaves  the  agreement  to  be  raised  by  operation  of  law, 
and  does  not  in  terms  create  a  direct  liability. 

We  are  of  opinion,  therefore,  that  the  judgment  of  tbe  cir- 
cuit court  be  reversed.  And  this  court  proceeding  to  give 
c  such  judgment  as  the  circuit  court  ought  to  have  given,  arrest 

tbe  judgment. 
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Wood  vs,  Jones. 

Chaiycert.  Tru9t  dirtct-^inpUed^Relatmi  tf  nurigagmr  umd  mtrfgagii^Epii- 
tf  qf  Rtdemption — SMuts  qf  Limifationg.  Even  in  case  of  a  direct  trust,  and 
in  a  suit  between  trustee  and  beneficiary,  the  statute  of  limitations  may  be  a  bar 
to  the  claim  of  the  latter.  Bat  the  relation  of  mortgagor  and  mortgagee  is 
not  that  of  trustee  and  beneficiary.  It  stands  upon  grounds  peculiar  lo  itself. 
The  mortgagee  has  the  right  of  possession,  and  it  is  for  himself  from  the  first. 
But  the  mortgagor*s  equity  of  redemption  does  not  depend  upon  that  posses- 
sion, and  cannot  be  affected  by  it,  or  barred  by  the  continuance  of  it,  under 
whatever  circumstances  or  pretensions,  short  of  the  time  when  a  presumption 
of  right  will  arise.  But  if  the  mortgagee  sell  the  property,  the  purchaser, 
though  at  the  lime  aware  of  the  equity  of  i^demption,  will  be  protected  by  the 
statute ;  for  though  notice  of  the  equity  fixes  him  with  a  trust  for  the  mortga- 
gor, it  is  not  direst  but  implied ;  and  to  enforce  that  species  of  trust,  the  bene* 
ficiary  must  sue  within  the  time  of  limitation.  For  in  such  case  the  puroka- 
seT*s  possession  is  for  himself,  and  his  duty  to  the  mortgagor  does  not  arise  out 
of  the  transaction  whereby  he  acquired  the  possession,  but  is  implied  from  the 
notice  of  his  vendor's  duty. 

On  the  10th  of  September,  1825,  John  L.  Wood  bor- 
rowed the  sum  of  four  hundred  dollars  froiQ  Benjamin  M. 
Jones;  and  to  secure  the  payment  of  the  money  executed  to 
him  a  mortgage  of  a  slave  named  Anderson,  conditioned  to  be 
absolute  if  the  money,  with  legal  interest  thereon,  remained 
unpaid  on  the  1st  of  September,  1826.  The  contingency 
happened,  and  Wood  very  60on  afterwards  removed  to  Ar- 
kansas and  subsequently  to  Texas. 

Jones  kept  the  negro  till  the  25th  of  January,  1830,  when 
he  sold  him  to  Nathaniel  Wooland,  to  whom  he  made  an  ab- 
solute bill  of  sale.  Wood  returned  to  the  neighborhood  of 
the  parties  in  the  year  1830,  was  informed  of  the  sale  to 
Wooland,  but  left  without  disputing  his  title.  On  the  15th  of 
June,  1832,  Wooland  sold  the  negro  to  Booker  Nevils,  who, 
on  the  30th  of  the  same  month,  sold  him  to  John  D.  Love, 
to  whom  he  made  an  absolute  bill  of  sale.  The  negro  re- 
mained in  Love's  possession  till  the  18th  of  February,  1837, 
when  Wood  filed  his  bill  in  the  chancery  court  at  Columbia 
against  Jones,  Wooland  and  Love  to  redeem.  They  an- 
swered and  depositions  were  taken  on  behalf  of  the  defend- 
ants to  show  diat  Wood  was  aware  of  the  sale  to  Wooland 
and  of  his  adverse  claim  to  the  negro  as  early  as  1830,  with- 
out pretending  to  dispute  his  title.     No  proof  was  taken  on 
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behalf  of  the  complaiaant;  and  the  case  presented  the  ntkeS 
question — ^Whether,  under  the  circtimstances,  the  equity  of 
redemption  was  barred? 

On  the  hearing  before  Chancellor  Brahlitt  on  the  2(Kb 
of  September,  1838,  his  Honor  was  of  opinion  in  the  affir-' 
mative,  and  decreed  accordingly.     The  compkinaat  appealed 


m  error. 


Pillow  for  the  complainant  said,^  the  main  question  in  thi» 
cause  is,  whether  complainant's  right  of  redemption  is  barred 
by  the  act  of  limitations?  In  the  case  of  Overton  vs.  Big€^ 
tote,  3  Yerg.  613 — see  10  Yer.  680 — I  understand  this  coort 
to  have  expressly  determined  that  the  act  of  limitations  will  not 
bar  the  mortgagor's  equity  of  redemption  in  this  court. 
Viewing  this  decision  as  directly  in  point,  it  is  conclusive 
against  the  decree  so  far  as  Jones  is  concerned. 

We  will  now  examme  the  case  as  it  affects  the  rights  of 
Wooland  and  Love.  The  mortgage  being  registered,  was 
notibe  to  them.  1  Johnson's  Chancery  Reports,  288, 
398;  Fonbl.  Equity,  449,  note.  WooTand,  in  his  answer, 
says  Jones  told  him  of  the  existence  of  the  instrument  or 
mortgage.  This  notice  of  complainant's  equity  of  redemp- 
tion arrested  all  further  proceedings  by  the  purchaser,  and  the 
whole  purchase  was  in  fraud  of  the  equitable  incumbrance. 
1  John.  Ch.  Rep.  301;  3  P.Williams,  306.  Notice  of  the 
trust  makes  the  purchaser  a  trustee,  notwithstanding  the  con- 
sideration paid.     1  Johns.  Ch.  Rep.  575;  1  Murphy,  219. 

I  am  aware  of  this  court  having  determined  that  all  im- 
plied trusts  are  subject  to  the  operation  of  the  act  of  limita- 
tions; but  where  there  is  an  express  trust  created  by  contract, 
and  the  trustee,  in  fraud  of  the  rights  of  the  ctst%d  que  Inisf, 
has  attempted  to  denude  himself  of  the  trust  by  selling  to  a 
person  fixed  with  the  fraud  by  constructive  notice  and  notice 
in  fact,  I  am  not  of  opinion  that  that  decision  could  propa^ 
ly  be  applied  to  such  a  case.  Notice  being  fixed  npon  the 
purchaser  from  a  trustee  by  express  contract,  the  law  consti- 
tntes  him  a  trustee  in  the  room  and  stead  of  the  first  trustee, 
holds  him  subject  to  the  same  duties  and  responsibilities,  and 
same  law,  and  upon  the  ground  that  his  purchase  is  in  fraud 
oi  the  equitable  incumbrance,  of  which  he  had  notice.     If 
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tnists  of  this  kind  are  classed  with  implied  trusts  generally,  ^^^ 
«ad  are  liable  to  the  bar  created  by  the  act  of  limitations,  the  Jones, 
trustee  by  express  contract,  can  sell  the  trust  property  to  per- 
sons having  full  notice  of  the  trust  (and  thereby  affected  with 
fraud)  and  from  the  moment  of  sale,  the  statute  will  com- 
mence its  bar,  and  thus  by  bad  faith  and  fraud  an  estate  clothed 
with  an  express  trust  be  wholly  swept  from  under  the  cestui 
^ue  trust.  Surely  such  cannot  be  the  law.  There  ought  to 
be,  there  must  be  a  distinction  between  the  lules  of  law  ap- 
plicable to  estates  clothed  with  express  trusts,  and  by  fraud 
attempted  lo  be  barred,  and  trusts  created  by  implication  of 
law  merely,  where  lapse  of  time  in  the  absence  of  fraud  is  re- 
lied upon  as  constituting  a  bar.  An  executor,  guardian  or  ex- 
press trustee  can,  if  there  be  no  such  distinction  in  law,  by 
selling  the  trust  property,  discharge  the  property  of  the  trust 
altogether,  and  fix  the  trust  upon  himself  personally,  and  thus 
completely  change  the  nature  of  the  estate,  so  as  to  convert  a 
trust  security  fund  into  personal  security,  and  this  too  by  ao 
act  of  fraud.  Such  will  be  the  inevitable  consequence  of 
adopting  the  rule  of  law  which  bars  such  tinists  as  are  created 
by  implication  of  law,  and  applying  it  to  cases  of  express 
trust  created  by  contract,  and  attempted  by  a  fraudulent  sale 
to  be  defeated. 

Such  a  rule  of  law  would  be  no  less  revolting  to  equity 
and  justice  than  ruinous  to  the  community  and  policy  of  the 
law.  In  this  case  there  was  an  express  trust  between  Wood 
and  Jones,  created  by  contract.  The  character  and  nature  of 
the  trust  cannot  be  changed  by  any  act  of  Jones.  It  cannot 
by  his  act  from  an  express  trust  be  converted  into  an  implied 
trust.  That  such  is  and  must  be  the  law  so  far  as  Jones  is 
concerned,  there  can  be  no  question.  Can  the  transfer  to 
Wooland  and  Love,  (who  were  affected  with  fraud)  affect  the 
character  of  the  trust.  The  law,  by  the  contract  of  the  par- 
ties, saddles  the  property  with  the  trust.  The  express  trust 
is  affixed  to  the  property,  and  when  the  property  changes 
hands  the  trust  follows  the  property  and  attaches  in  the  hands 
of  the  second  holder,  who  is  by  law  converted  at  once  into  a 
trustee.  It  is  not  a  case  of  trust  by  implication  of  law.  The 
law  does  not  raise  the  trust.     The  trust  is  clearly  express,  but 
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the  purchaser  with  notice  is  converted  into  a  trustee  with  an 
express  trust  property,  and  is  estopped  by  fraud  from  taking 
advantage  of  his  own  wrong,  &c. 

Cook  for  the  defendant  took  the  same  positions,  and  relied 
upon  the  same  authorities  as  he  had  done  in  his  argument  in 
Yarbaraugh  vs.  Mwelj  reported  in  10  Yei^er,  376. 

Green,  J.,  delivered  the  opinion  of  the  court. 

This  bill  is  brought  to  redeem  a  negro  roan  slave,  Bsort- 
gaged  by  the  complainant  to  the  defendant,  Jones,  the  10th 
of  October,  1825,  to  secure  the  payment  of  the  sum  of  four 
hundred  dollars. 

Jones  sold  the  negro  to  Wooland  in  January,  1S30,  who 
in  1832  sold  him  to  Neville,  by  whom  he  was,  in  June,  18S3, 
sold  to  the  defendant.  Love.  All  the  defendants,  who  have 
successively  purchased  and  had  possession  of  the  uegro,  have 
claimed  an  absolute  right  to  him,  and  have  held  possession  (or 
themselves  respectively  and  adversely  to  all  other  persons. 

More  than  three  years  having  elapsed  from  the  time  Jones 
sold  the  negro  to  Wooland  in  1830,  before  the  bill  was  61ed 
in  1837,  the  statute  of  limitations  is  a  bar  to  the  relief  the 
bill  seeks  against  Wooland  and  Love,  and  confers  upon  Love, 
who  is  now  in  possession  of  the  negro,  a  perfect  title.  These 
persons,  although  they  may  have  known  of  the  complainant's 
equity,  and  thereby  may  have  been  by  operation  of  law,  trus- 
tees for  him,  may  nevertheless  avail  themselves  of  the  benefit 
of  the  statute  of  limitations;  for  nothing  is  better  settled  than 
that  the  statute  runs  in  favor  of  a  party,  who  is  created  a  trus- 
tee by  implication  of  law. 

There  is  no  contract  between  Wooland  and  Love  and  the 
complainant,  and  it  is  because  the  jaw  will  not  permit  them  to 
acquire  a  title  to  the  negro  by  purchase  from  Jones,  with  a 
knowledge  of  the  complainant's  equity  of  redemption,  that  it 
holds  them  liable  as  trustees.  Although,  therefore,  they  could 
not  set  up  their  title,  acquired  by  purchase  from  the  mortgagee, 
in  bar  of  the  equity  of  redemption,  because  it  would  be  a 
fraud  upon  the  complainant  to  permit  them  to  do  so,  yet  as 
they  in  fact  have  held  possession  adversely  and  for  themselres^ 
and  not  in  subordination  to,  or  consistently  with  the  complain- 
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ant's  right,  the  statute  of  limitations  has  operated  in  their  fa-       Wo<«* 
vor  and  perfected  their  title.  Jones. 

But  the  statute  of  limitations  does  not  run  in  fa^or  of  the 
mortgagee,  as  this  court  has  often  decided.  Ocerton  vs.  Bige- 
lotOy  3  Yer.  Rep.  513;  Hammond  vs.  Hopkins^  3  Yer.  Rep. 
525;   Yarborough  vs.  JSTewel,  10  Yer.  Rep.  276.  ^ 

In  the  last  case  the  court  decided,  that  the  mere  possession  of 
the  mortgaged  property  by  the  mortgagee,  for  any  length  of 
time,  short  of  that  which  afibrds  a  presumption  of  right,  will  not 
authorize  him  to  plead  the  statute  of  limitations;  but  as  all  the 
members  of  the  court  were  not  satisfied  that  possession  of  the 
mortgaged  property  by  the  mortgagee,  accompanied  with  an 
open  declaration,  known  to  the  mortgagor,  that  the  right  of 
redemption  was  resisted,  would  not  operate  a  bar  to  that 
right,  within  the  time  fixed  by  the  statute  of  limitations,  that 
question  was  left  undetermined.  But  now,  upon  a  reconsid- 
eiation  of  the  question,  we  are  all  of  opinion,  that  even  in 
this  latter  case,  the  equity  of  redemption  would  not  be  barred. 

The  relation  of  mortgagor  and  mortgagee  stands  upon 
grounds  peculiar  to  itself.  It  is  not  the  case  of  an  ordinary 
express  trust,  nor  to  be  governed  by  the  same  rules.  The 
mortgagee  has  a  right  to  the  possession  of  the  property. 
He  holds  it  for  himself  from  the  first,  and  not  for  the  mortgagor. 
The  mortgagor's  right  to  redeem,  does  not  depend  upon  the 
mortgagee's  possession.  He  may  file  his  bill  to  redeem,  as 
well  if  he  have  possession  of  the  property  himself,  as  if  the 
mortgagee  possess  it.  If  therefore  the  mortgagee's  denial  of 
the  right  of  redemption,  he  being  in  possession,  would  enable 
him  to  plead  the  statute  of  limitations,  if  a  bill  were  not  filed 
in  three  year's  afterward,  the  same  consequence  would  follow, 
if,  while  the  mortgagor  should  retain  possession,  the  mort- 
gagee, were  to  declare  he  should  not  redeem.  But  for  such 
an  absurdity,  no  one  would  contend;  and  yet,  we  think  the 
doctrine  insisted  on  would  lead  to  this  result. 

Again,  if  the  mortgagee's  possession  of  the  mortgaged 
slave  for  three  years  would  bar  the  equity  of  redemption,  he 
might  sue  the  mortgagor  at  law  and  recover  the  money  he 
had  advanced  upon  the  mortgage;  and  thus,  by  virtue  of  the 
contract,  he  would  undoubtedly  have  a  right  to  the  money, 
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^^  and  by  virtue  of  the  statute  of  limit!itions,  a  right  to  the 
Janet.  negro.  Nor  would  the  mortgagor  have  any  better  ground  to 
enjoin  a  recovery  of  the  money,  by  alledging,  that  his  negro 
had  become  the  property  of  the  mortgagee  by  the  statute  of 
limitation,  than  a  party  who  may  be  sued  upon  a  bond,  would 
have  to  enjoin  it,  by  alledging,  that  he  had  an  account  agaiost 
the  plaintiff^  which  though  just  had  been  barred  by  the  statute. 
*  We  therefore  think,  that  no  length  of  possession,  short  of 
chat  which  affords  a  presumption  of  right,  will  bar  the  equity 
of  redemption. 

The  decree  must  be  reversed,  and  a  decree  rendered  for  the 
complainant  against  Jones.  The  negro  will  be  delivered  up 
in  two  months,  or  in  default  thereof,  the  complainant  will  be 
entitled  to  his  value,  estimating  it  at  the  time  the  decree  is 
pronounced,  together  with  a  reasonable  allowance  for  hire, 
deducting  the  $400  and  interest. 

Note.    As  to  the  geoeral  doctrine  of  the  limitatioa  of  equitable  demuidiv 
■eethe  opioioa  of  Sir  V^illiam  Grant  in  CkQlmondelef  vs.  CUutan,  the  3d  point, 
2  Merlvale,  357  ;  and  th£  opinions  of  Sir  Thomas  Plumer,  in  the  same  case,  S 
Jac.  A  Walk.  141, 157.    On  the  latter  page,  he  says—'*  Wkntev^r  ahmr  has  htn 
fotd  by  th9  statiuc  to  the  legal  r«medy  in  a  eovurt  of  law,  tht  remedy  m  c  ccmrt  q/* 
epAty  has,  in  the  anahgmu  easu^  been  co^finod  to  the  tame  period."    In  Bond  ti. 
Hopkint,  1  Sch.  A  Lef.  412,  Ld.  Redesdale  sajs,  p.  429,~"If  the  equitable  title 
be  not  sued  apon  vrithin  the  time  within  which  a  legal  title  of  the  same  nature 
ought  to  be  sued  upon  to  prevent  the  bar  created  by  the  statule,  the  court,  acting 
by  analogy  to  the  statute  will  not  relieve.    If  the  party  be  guilty  of  such  laches 
in  prosecuting  his  equitable  title  as  would  bar  him  if  his  title  were  solely  at  bw 
he  shall  be  bound  in  equity;  but  that  is  all  the  operation  this  statute  has  or 
ought  to  have  on  proceedings  in  equity."    Lewin  on  Trusts  and  .Trustees,  c.  38. 

2.  As  to  the  limitation  of  direct  trusts,  see  Angell  on  limitations,  136  and 
cases  referred  to;  I/ewin  on  Trusts  and  Trustees,  c.  28,  and  authorities  cited. 

3.  As  to  the  application  of  the  statute  of  limitatations  to  equities  of  redemp- 
tion as  between  the  mortgagor  and  a  purchaser  from  the  mortgagee  with  iiotioe> 
see  Piatt  vs.  FatHsr,  9  Peter,  405.  The  facts  are  clearly  and  briefly  stated  by 
Judge  Story,  p.  413. 

4.  As  to, the  effect  of  lapse  of  time  on  equities  of  redemption,  see  2  M«tivale« 
^57,  e<  «sf . 
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Benson  vs.  Porter. 

ChANCERT.  The  Chancery  court  hu  jorisdiction  to  render  jadgmeot  on  motidrf 
ag^ntt  a  sheriff  for  failing  to  return  an  execution  under  act  of  1803,  c  18,  }  >/ 
Construction  of  statutes  upon  that  subject.  1787,  c  2,  (2;  1809,  c  49;  1811 
C  72,  $4;  1813,  c78,  {3;  1827,  c  79,  $  2,  3;  1835,  c  19,  ( 6,— c  3,  {  2,—  : 
4,  }4, 13,— c6. 

the  record  io  thi»  case  consisted  alone  of'  the  following 
entry  upon  the  minutes  of  the  chancery  court  at  Columbia,  at 
September  term,  1837. 

^^September  22d,  1837.  Syhanus  E.  Benson,  Samuel 
HufU,  and  John  Patterson  vs.  M^mrod  Porter. 

The  execution  docket  of  this  court  having  been  produced 
m  open  court,  by  the  clerk  of  this  court,  and  it  appearing  Io 
the  court  from  the  entry  of  the  clerk  made  on  said  docket 
as  follows,  to  wit:  ^'Execution  issued  May  the  15th,  1837, 
to  Maury  county,  and  delivered  to  N.  Porter,  sheriff."  And 
from  the  testimony  of  the  clerk  and  master  of  this  court,  who 
was  qualified  as  a  witness  in  this  cause,  said  entry  appear- 
ing to  be   in  his  hand-writing;  afnd  that  on  the   15th  day 
of  May,  1837,  he,  the  said  clerk  and  master,  issued  a  writ 
of  fieri  facias,  on  a  decree  of  this  court,  entered  upon  the 
7th  day  of  April,  1837,  for  the  sum  of  two  hundred  and  six- 
ty-four dollars  and  twenty-five   cents   debt,  and   the  sum  of 
twenty  dollars  interest  thereon,  from  the  rendition  of  the  judg- 
ment at  law  to  the  entering  up  of  said  decree;  and  the  fur- 
ther sum  of  seven  dollars  and  nine  and  one  half  cents,  costs 
of  the  suit  at  law,  in  the  case  in  which  Richard  G.  Looney 
is  complainant,  and  ^ylvanus  E.  Benson,  Samuel  Hunt,  and 
John  Patterson  are  defendants;  and  delivered  the  same  to 
l^imrod  Porter,  Sheriff  of  Maury  county,  on  the   1 5th  day 
of  May,  1837,  to  be  executed. 

And  it  further  appearing  to  the  court,  from  the  testimony 
of  the  clerk  and  master  of  said  court,  that  said  Nimrod  Por- 
ter, sheriff,  has  not  returned  said  writ  of  fieri  facias  to  the 
present  term  of  this  court,  to  which  it  was  returnable,  as  by 
law  he  was  bound  to  do,  and  no  return  thereof  being  made 
yet,  and  this  being  the  fifth  day  of  the  term,  and  the  last  day 
thereof. 
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Benson  jj  jg  therefore  on  motion  of  said  complainants  adjudged. 

Porter,  and  decreed  by  the  court,  that  the  complainants  recover  of 
said  Nimrod  Porter,  the  said  sum  of  two  hundred  and  eighty 
four  dollars,  and  twenty-five  cents,  the  amount  of  the  decree 
aforesaid,  together  with  the  further  sum  of  seven  dollars  and 
nine  and  one-half  cents,  costs  of  the  suit  at  law,  embraced 
in  said  decree;  whereupon,  upon  motion  of  said  complain- 
ants, it  is  further  considered  by  the  court,  that  complainants 
recover  of  said  Nimrod  Porter,  the.further  sum  of  thirty-five 
dollars  and  fifty-three  cents,  damages  thereon,  at  the  rate  of 
twelve  and  one  half  per  cent,  on  the  amount  of  the  principal 
amount  of  said  decree,  so  recovered  as  aforesaid,  and  that 
execution  issue  for  the  same  as  at  law,  to  the  Coroner  of 
Maury  county. 

Whereupon  the  defendant  prays  an  appeal  in  the  nature  of 
a  writ  of  error  to  the  next  term  of  the  supreme  court  of 
errors  and  appeals." 

No  counsel  appeared  for  the  plaintiff  in  error. 

Pillow,  for  the  defendant  in  error,  submitted  the  case  to 
the  court. 

R.  C.  Foster,  Special  Judge,  delivered  the  opinion  of 
the  court. 

Upon  the  22d  day  of  September,  1837,  being  the  last 
day  of  the  term  of  the  chancery  court,  at  Columbia,  Ben- 
son, Hunt  &  Patterson  recovered  a  judgment  on  motion 
against  the  plaintiff  in  error,  Porter,  sheriff  of  Maury  county, 
for  the  money  and  costs  of  suit  mentioned  in  an  execution, 
which  issued  from  the  March  Term,  1837,  of  said  chancery 
court,  in  favor  of  the  defendants  in  error,  Benson,  Hunt  & 
Co.,  against  Looney,  upon  a  final  decree,  rendered  in  the 
chancery  court,  which  execution  came  into  the  hands  of  the 
said  Porter,  sheriff,  upon  15th  May,  1837,  but  was  not  re- 
turned as  directed  by  the  act  of  1803,  c  18,  §  1. 

From  the  judgment  so  rendered.  Porter  prosecuted  an  ap- 
peal in  the  nature  of  a  writ  of  error,  to  this  court,  and  the 
question  made  in  argument,  and  submitted  for  the  decision  of 
this  court,  is,  had  the  chancellor  power  and  jurisdiction  to 
render  such  judgment? 
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By  (be  second  section  of  the  act  of  1787,  c  22,  in  all       Benson 
cases  where  decrees  may  have  been  made  in  equity  in  any  of      Port«r. 
tbe  courts  in  this  state,  or  may  thereafter  be  made,  the  writ 
of  execution  against  the  body,  as  well  as  tbe  property  of  the 
defendant  is  given  in  the  same  manner,  as  in  the  courttf  of 
law. 

Upon  the  decree  rendered  by  the  chancellor  at  the  Mvch 
Term,  1837,  in  favor  of  said  Benson,  Hunt  &  Co.  against 
Looney,  the  execution  was  lawfully  issued,  and  when  placed 
IB  tbe  hands  of  the  sheriff,  subjected  him  to  the  same  duties 
and  responsibilities,  as  if  issued  from  a  court  of  law.  By 
tbe  act  of  1803,  c  18,  §  1,  if  any  sheriff  shall  fail  to  make 
return  of  any  execution  that  shall  come  to  his  bands,  issuing 
from  the  clerk  of  the  county  or  clerk  of  the  district  court  on 
or  before  the  second  day  of  the  term,  to  which  said  execu- 
tion is  made  returnable,  judgment  may  be  rendered  against 
such  sheriff  for  the  amount  of  money  and  cost  of  said  exe- 
cution. 

At  the  passage  of  the  acts  of  1787  and  1803,  the  judges 
of  the  then  superior  court  possessed  and  exercised,  in  the 
character  of  judges  and  chancellors,  all  legal  and  eqiiitable 
jurisdiction,  not  conferred  upon  the  county  court;  the  state 
being  divided  into  three  judicial  districts  in  which  the  courts 
were  held.  If,  after  tbe  passage  of  the  act  of  1803,  an  ei- 
ecution  bad  been  issued  upon  a  final  decree  rendered,  by  a 
judge  of  that  court,  whilst  sitting  as  chancellor,  and  placed 
in  the  hands  of  the  sheriff,  and  he  failed  to  return  it  as  by  the 
law  directed, — ^that  the  sheriff  would  be  liable  to  judgment  in 
such  case,  under  the  act  of  1803,  none  will  contfbvert.  But 
the  question  recurs,  what  tribunal  would  have  had  the  power 
to  render  such  judgment.^  We  answer,  the  chancellor,  who 
rendered  the  decree,  and  none  other;  because,  by  the  words 
of  the  acts,  the  execution  is  made  returnable  to  the  term  of 
the  court,  that  rendered  the  decree,  or  gave  the  judgment, 
from  which  it  issued;  and  of  consequence  the  court,  whether 
in  the  character  of  chancellor  or  judge,  tliat  rendered  the  de- 
cree, or  gave  the  judgment  alone,  under  the  act  of  1803, 
could  pronounce  judgment  against  the  sheriff  for  such  failure* 

If,  at  the  passage  of  the  act  of  1803,  the  present  cban- 
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Beoson  eery  system  had  obtaiDed,  and  the  exercise  of  legal  and 
Porter,  equitable  jurisdiction  had  been  vested  then,  as  now,  in  differ- 
ent courts,  and  the  court  possessing  chancery  power  bad 
given  a  decree,  from  which  an  execution  had  been  issoed,  and 
placed  in  the  hands  of  the  sheriff,  and  which  he  failed  to  re- 
turn, could  the  complainant  in  such  execution  have  applied 
to  a  judge  of  common  law  jurisdiction  at  a  term  of  hjj^  court 
for  a  judgment?     Certainly  not. 

By  the  act  of  1809,  c  49,  the  superior  court  was  abolish- 
ed,  and  the  circuit  court  system  established,  with  a  court  of 
errors  and  appeals,  possessing  appellate  or  other  jurisdiction) 
specified  by  the  act.  And  by  the  fourth  section  of  the  same 
act,  the  circuit  judges,  in  their  respective  circuits,  were  in- 
vested with  original  jurisdiction  over  all  matters  and  causes 
at  common  law,  or  in  equity,  whereof  the  superior  courts  of 
law  and  equity  then  had  jurisdiction. 

The  power  to  render  such  a  judgment,  being  at  the 
passage  of  the  act  of  1809,  vested  in  the  superior 
courts,  was  by  the  passage  of  that  act,  ex  vi  terminarum^ 
transferred  to  the  judges  of  the  circuit  court,  whether  pre- 
siding as  chancellors,  or  as  judges  of  the  common  law  courts. 
By  the  act  of  1811,  c  72,  §  4,  the  jurisdiction  of  causes 
in  equity  was  taken  from  the  circuit  courts,  and  vested  exclu- 
sively in  the  court  of  errors  and  appeals;  and  by  the  seventh 
section  of  said  act,  the  court  of  errors  and  appeals  in  exercis- 
ing such  jurisdiction  were  to  be  governed  by  the  same  rules 
and  regulations  and  restrictions  by  which  the  circuit  courts 
were  then  governed,  and  were  vested  with  the  same  power 
and  authority  that  the  circuit  courts  then  had.  The  chancery 
jurisdiction  which,  by  the  act  of  1811 ,  bad  been  taken  from  the 
circuit  courts,  i^nd  vested  exclusively  in  the  court  of  appeals, 
was,  by  the  act  of  1813,  c  78,  §  3,  restored  to  the  circuit 
courts,  which  courts  from  that  time  until  1827,  es^ercised 
with  the  courts  of  appeal,  concun*ent  chancery  jurisdiction 
with  the  powers,  originally  given  to  the  supreme  courts. 

In  1827,  the  chancery  jurisdiction  was  taken  from  the 
court  of  appeals,  and  vested  in  a  distinct  and  separate  chan- 
cery court,  with  all  the  jurisdiction  and  authority,  that  attacli- 
ed  to  the  exercise,  of  such  power  in  the  previously  existing 
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aod  differently  denominated  courts;  and  in  which  jurisdiction  b«ibo« 
was  contained,  the  authority  to  render  the  judgment  in  the  re-  Porter. 
cord  set  forth,  and  which  still  continues,  unless  taken  away 
by  the  act  of  1835,  c  19,  §  6.  The. caption  of  that  act,  is 
in  these  words,  ^^an  act  supplemental  to  an  act,  entitled  an 
act  to  establish  circuit  courts,  passed  at  the  present  session 
of  the  general  assembly."  And  the  sixth  section  of  said  act, 
provides  in  substance,  so  iar  as  it  affects  the  question  now 
under  consideration,  ^Hliat  if  any  officer  shall  fail  to  make 
due  and  proper  return  of  any  execution  issued  from  any  court 
of  record  in  this  state,  such  officer  shall  be  liable  to  judg- 
ment on  motion  in  the  circuit  court  of  the  county  from  which 
the  execution  issued. 

Now  does  this  section  of  the  act  of  1835  extend  to 
executions  issued  from  the  chancery  court,  and  take  from 
it  the  jurisdiction  to  render  judgment  upon  failure  of  the 
officer,  and  transfer  that  jurisdiction  to  the  circuit  court  of 
the  county  in  which  the  chancery  court  is  held?  For  if 
it  does,  then  also,  by  the  same  section,  is  the  like  juris-" 
diction  taken  from  this  court.  That  the  legislature  did  not 
intend  to  include  executions  issued  from  this  court,  and  the 
chancery  court  in  the  sixth  section  of  the  act  of  1835,  c  19, 
we  think  apparent.  Because,  previous  to  the  passage  of  that 
act,  by  the  second  section  of  chapter  3,  of  the  act  of  1835, 
the  supreme  court  is  invested  with  such  appellate  and  other 
jurisdiction,  as  had  been  by  law,  previously  conferred  on  that 
court;  and  by  the  fourth  and  thirteenth  sections  of  the  act 
1835,  c  4,  the  chancellors  were  vested  with  all  the  powers, 
privileges,  and  jurisdiction,  in  all  respects,  which  they  then 
had  by  the  existing  laws. 

That  these  respective  courts  had  the  power  previous  to  the 
passage  of  the  above  act  to  render  judgment  in  cases  like  the 
one  under  consideration  is  well  established;  and  that  the  legis- 
lature at  the  enactment  of  these  laws,  well  knew  that  the  su- 
preme and  chancery  courts,  not  only  possessed,  but  had  fre- 
quently exercised  such  power,  we  are  bound  to  believe;  be- 
cause, previous  to  the  act  of  1835,  €19,  the  legislature,  by 
the  act  of  1835,  c  6,  had  abolished  the  county  courts,  so  far 
as  to  hear  and  determine  any  pleas,  real,  j^ersoAal  or  mixed, 
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Beason  Qf  any  causes  civil  or  crimiDa]|  wherein  a  jury  trial  might  be 
Porter,  demanded,  leaving  them  the  power  still  to  issue  executions 
from  judgments  or  decvees  remaining  unsatisfied  without  the 
authority  to  give  judgasents  upon  the  failure  to  return  aucb 
executioBs;  aud  therefore,  when  the  legislature,  ki  the  sixth 
section  of  the  act  of  1835,  e  19,  use  the  words,  ^'any  exe- 
cution issuing  from  any  coint  of  record,"  Ux  a  failure  to  re- 
turn which,  the  officer  is  liable  to  judment  on  motion,  id  the 
circuh  court  of  the  county,  from  which  the  execution  issued, 
we  must  consider  them  as  referring  only  to  executions  issi^ 
ing  from  the  circuit  and  county  courts. 

But  if  this  were  not  so,  still  the  sixth  sectios  of  the  act 
of  1835,  c  19,  does  not  take  from  the  chancery  court  the 
jurisdiction,  because  the  act  of  1835,  c  4,  §  4,  15,  giving 
such  jurisdiction  to  the  chancellor  is  not  repealed  by  the  act 
of  1835,  c  19,  §  6. 

Let  the  judgment  be  affirmed. 
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Ross  r^.  Blair. 

WlTRXflB.  Competenef-^^acHce — r«{Mwed!  guretfftr  proamution  eomp^tent.  Plain- 
liff^s  surety  for  the  proMcatioa  of  bis  suit  may  be  released,  and  examined  aa 
a  witness  in  the  cause.  So  a  guardian,  who  commences  an  action  of  eject' 
ment  in  the  name  of  his  wards,  and  gires  his  bonds  for  the  prosecution  of  itr 
maj  be  released  when  they  come  of  age,  and  eraoHned  as  a  witness.  Antt 
Craigkemd  rs.  The  Bank, 

Same.  Same.  Rtletue  of  dowtr  bjf  second  huohand  makes  ktm  eompeteni.  If  hns' 
band  and  wife  join  in  a  confeyance,  releasing  her  dower  in  the  land  of  her 
first  hnsband  to  his  heir,  the  second  husband  is  a  competent  witness  for  the 
heir  of  the  first  husband,  or  the  heirs  of  such  heir,  though  they  be  the  chil- 
dren of  such  second  husband,  in  an  ejectment  brought  by  thett  to  recover  the 
land. 

Dower.  Ridoaat «/,  to  hoira  o*t  t^f  poaaaaoion^  wkatkar  ekampetiouw.  If  a  widoWf 
to  whom  dower  has  not  been  assigned,  release  her  right  to  the  heirs  not  in 
possession,  such  release  seems  not  within  the  purview  of  the  champerty  act; 
for  it  does  not  invest  the  heirs  with  the  right  of  entry,  and  can,  perhaps,  ope« 
rate  only  by  way  of  estoppel. 

SAMZ«  Wkathar  acknowladging  stuck  raUaaa  aftar  champsrif  act  is  ekan^trtaual  If 
mch  release  was  not  duly  acknowledged  to  pass  the  wife's  interest  before  th« 
champerty  act,  her  acknowledgment  after  its  passage  is  not  champertoas*  nn* 
less  the  transaction  was  so  in  its  inception. 

GUARDiAlf  AND  Wabd.  Appoinfnunt  of  GnardiaM,  The  omission  to  state  the 
names  of  wards  in  the  record  of  the  appointment  of  the  guardian,  if  a  defect^ 
is  remedied  by  the  recital  of  their  names  in  the  guardian's  bond,  entered  of 
record  immediately  after  the  entry  of  the  order  of  appointment. 

SAJIX.  Loaats  tfward^a  land  omia»ion  of  esntmBal  against  waata.  TheomissioD 
of  a  covenant  against  waste  in  a  guardian's  lease,  thoogh  the  covenant  be 
required  by  the  statute  of  1762,  c  5,  ( 13,  does  not  vitiate  the  lease,  or  ab- 
solve the  tenants  from  the  duties  and  liabilities  of  the  relation. 

LAlVDIiORD  AlTD  Tsif AlfT.  Wlian  U»ant*a  poaaaaaUn  baeomaa  advtraa.  To  break 
the  continuity  of  a  landlord's  possession  held  by  tenant,  and  arrest  the  opera- 
tion of  the  statute  of  Hmitations  founded  on  snch  possession,  the  possession 
of  his  tenants  matt  have  become  adverse  to  him;  and  their  possession  be-* 
comes  avderse,  from  the  time  their  attornment  to  another  landlord  is  known 
to  the  first. 

On  tbe  10th  of  July,  1788,  the  state  of  North  CaroliiMif 
by  patent,  No.  71,  granted  to  Robert  and  Thomas  King^ 
2500  acres  of  land,  ^^at  a  place  known  by  the  name  of 
Tht  Bankf^  on  both  sides  of  tbe  path  that  leads  from  the 
month  of  Holston  to  the  ford  of  Wolf  river." 

There  was  also  granted  by  patent,  No.  484,  dated  July 
29,  1793,  to  John  Blair,  a  tract  of  500  acres,  on  tbe  main 
fork  of  Wolf  river;  and  to  Catherine  Blair,  by  patent,  No. 
160,  dated  December  26,  1793,  a  tract  of  1000  acres,  also 
on  the  main  fork  of  Wolf  river. 


520 


NASHVILLE. 


Ross 

V. 

Blair. 


These  tracts  interfered  with  each  other  in  the  manner  re- 
presented in  the  annexed  diagram.  The  eastern  boundary  of 
the  tract  granted  to  Ross  having  been  surveyed  three  linjes, 
is  here  represented,  first  by  a  back  line,  secondly  by  a  dotted 
line,  thirty-four  poles  east  of  the  black  one,  and  by  another 
dotted  line,  twenty -seven  poles  east  of  the  first  dotted  one. 


R.  ^  T.  King 


On  the  25tb  March,  1793,  the  Kin^  conveyed  their 
tract  to  David  Ross,  of  Virginia.  In  May  of  the  same  year 
John  Blair  died,  leaving  a  widow,  Sarah,  and  daughter,  Cath- 
arine, the  grantee  of  the  1000  acres,  about  two  years  old, 
and  a  son  John,  about  twelve  months  old.  Sarah  Blair,  the 
widow,  was  appointed  guardian  of  her  children,  Catharine 
and  John,  by  the  county  court  of  Grainger,  on  the  12tfa  of 

December,  1797,  and  in  the  same  month  she  intermarried 

»       

with  Joseph  Cobb,  and  they  had  issue,  Pharoah  B.«  Fred- 
erick B.,  Elizabeth,  afterwards  married  to  Wm.  L.  Atkin- 
son, Mary,  afterwards  married  to  James  Shields,  Sarah,  af- 
terwards married  to  William  Murray  and  Bersheba.  . 

The  order  of  Grainger  county  court,  appointing  Sarah 
Blair  guardian,  was  in  these  words — ^^Sarab  Blair,  widow 
of  John  Blair,  appointed  guardian  to  the  orphans  of  John 
Blair,  deceased,  and  gave  bond  and  security  as  the  law  di- 
rects, which  bond   is  in  the  following  words  and  figures;  to 


s. 
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wit."     The  bond  recited  the  names  of  the  wards,  but  they        ^" 
were  omitted  in  the  order  of  appointment  as  appears  above.  Blair. 

In  1806,  Joseph  Cobb  went  to  the  lands  granted  as  above 
mentioned  to  Catharine  Blair  and  John  Blair,  and  built  a 
cabin  on  the  1 000  acre  tract,  up  to  the  eves  logs  and  a 
small  stable,  and  left  them  untenanted.  In  1808,  Catharine 
Blair,  the  grantee  of  that  tract  died.  In  June,  1809,  Cobb 
again  visited  the  lands,  and  rented  the  1000  acre  tract  to 
James  Watts,  who  was  put  in  possession  of  the  cabins  Cobb 
bad  built;  and  to  Samuel  Sutherland  the  500  acre  tract. 
These  leases  were  for  seven  years,  and  the  tenants  were  to 
pay  the  taxes.  But  the  leases  seem  not  to  have  contained 
any  covenant  against  waste  as  is  required  in  leases  granted  by 
guardians  of  their  wards'  lands  by  the  act  of  1762,  c  5, 
§  13. 

The  lease  to  Watts  passed  successively,  it  seems  by  as- 
signments,  into  the  hands  of  Chidick,  Dale,  and  Crockett; 
in  the  possession  of  the  last  of  whom  it  was,  when  John 
Blair  came  of  age  in  1814.  In  that  year,  and  probably  after 
his  attornment  to  Ross,  hereafter  mentioned,  Crockett  ap* 
plied  to  Blair  at  his  residence,  to  renew  the  lease;  and  in 
1815,  Blair  went  in  person  to  the  land,  and  returned  with  a 
horse  obtained  from  Crockett  for  the  rent  of  it. 

In  the  spring  of  1815,  Isaac  Davis  visited  the  tract  grant- 
ed to  the  Kings,  in  the  capacity  of  agent  of  Ross;  and  find- 
ing those  who  held  under  the  leases  made  by  Cobb  in  posses- 
sion of  the  land,  covered  by  the  grant  to  the  Kings,  within 
the  interference,  he  persuaded  some  of  them  at  least,  if  not 
all,  to  attorn  to  Ross,  by  taking  leases  from  him  of  the  same 
premises. 

On  the  24th  of  April,  1817,  David  Ross  made  and  pub* 
lisbed  bis  last  will  and  testament,  so  as  to  pass  lands  in  Ten- 
nessee, in  which,  after  some  specific  devises,  he  gave  the 
residue  of  his  estate,  real  and  personal,  to  his  four  children, 
Elizabeth  Myers,  wife  of  John  Myers,  Amanda  A.  Dufiield, 
Frederick  A.  Ross  and  David  Ross;  and  appointed  Fred- 
erick A.  Ross,  Jacob  Myers,  and  Thomas  T.  Bouldin  his 
executors.  Bouldin  alone  acted,  and  proved  the  will  on  the 
6th  of  May,  1817. 
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^°**  On  the  2Stb  of  October,  1817,  he  commenced  an  action 

Blair.       of  ejectment  on  a  demise  in  his  own  name,  as  executor  of 

David  Ross,  in  the  Federal  court  at  Nashville,  notice  of  which 

was  served  on  Blair's  tenants.     At  June  Term,  1818,  Blair 

was  admitted  to  defend  this  action  jointly  with  the  tenants. 

On  the  8th  of  September,  1818,  Joseph  Cobb  and  Sarah 
Cobb  joined  in  a  deed  to  convey  to  John  Blair,  junior,  her 
dower  in  the  500  acres,  granted  to  John  Blair,  senior.  They 
acknowledged  the  execution  of  this  deed  in  Grainger  county 
court,  at  February  Term,  1821 ;  and  a  certificate  thereof  was 
endorsed  thereon,  to  the  effect  that  they  had  there  acknowl- 
edged said  conveyance  ^Uo  be  their  act  in  deed  for  the  pur- 
poses therein  mentioned,  the  said  Sarah,  wife  of  the  said 
Joseph,  being  examined  separate  and  apart  from  her  husband, 
AS  the  law  directs."  And  the  deed  and  probate  were  regis- 
tered in  Overton  county  on  the  12th  of  March,  1822.  Be- 
rides  the  above  acknowledgment,  there  was  also  endorsed 
upon  the  deed  an  acknowledgmont  and  privy  examination, 
taken  before  the  clerk  of  Grainger  county  court,  in  pursuance 
of  the  act  of  1833,  c  92;  on  the  5th  of  November,  1835, 
and  the  deed  with  all  its  endorsements  was  again  registered  in 
Fentress,  on  the  30th  of  December,  1836. 

After  his  admission  to  defend,  but  in  the  same  year,  Blair 
died,  and  his  estate  descended  to  the  Cobbs,  his  balf- 
brothers  and  sisters.  They  were  made  defendants  at  June 
Term,  1820,  jointly  with  Crockett,  the  tenant;  aud  on  the 
25th  of  July,  the  same  year,  the  cause  was  submitted  to  a 
jury.  His  Honor  Judge  McNairt  charged  the  jury,  that  if 
they  believed  David  Ross  was  a  citizen  of  Virginia,  and  that 
the  lessor  of  the  plaintiff  was  also  a  citizen  of  Virginia,  and 
that  neither  of  them  had  been  in  the  state  of  Tennessee,  dur* 
ing  the  continuance  of  the  adverse  possession  of  the  defend- 
ants previous  to  the  bringing  of  the  action,  then  they  sbotdd 
find  a  verdict  for  the  plaintiff;  because  eight  and  not  seven 
years  is  the  time  allowed  a  plaintiff  so  circumstanced  by  law 
for  commencing  his  action  of  ejectment.  The  jury  found  the 
defendants  guilty,  and  the  plaintiff  had  judgment,  from  which 
the  defendants  prayed  a  writ  of  error. 

To  injoin  this  judgment  Blair's  heirs  now,  namely  on  the 
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6th  of  May,  1823,  filed  a  bill  in  the  Federal  Court  at  Nash-        ^ 
yille,  which  was  pending  till  the  18th  of  September,  1832,        Bidr. 
when  it  was  dismissed  for  want  of  equity;  and  the  injiioctioa 
which  had  been  granted,  was  dissolved. 

In  the  mean  time,  namely,  on  the  26th  of  February,  1826, 
an  action  of  ejectment  was  commenced  in  Fentress  circuit 
court,  at  the  instance  of  Joseph  Cobb,  against  Ross'  tenants. 
The  declaration  contained  four  counts; — the  first  stated  a  de- 
mise of  the  1000  acres  in  the  name  of  John  Blair;  the  se- 
cond, a  demise  of  the  same  in  the  name  of  Catharine  Blair; 
the  third,  a  demise  of  the  same  in  the  name  of  Catharine  and 
John  Blair  jointly;  the  fourth,  a  demise  in  the  name  of  Maty, 
Nancy,  Sally,  Pharoah  and  Frederick  Cobb,  infants  under 
twenty-one  years  of  age,  by  their  guardian  Joseph  Cobb. 
At  September  Term,  1827,  Frederick  A.  Ross,  in  wbomr 
the  legal  title  to  the  2500  acres  was  now  vested  by  a  convey- 
ance from  the  heirs  of  David  Ross,  made  on  the  10th  of 
April,  1820,  was  admitted  to  defend  instead  of  the  tenants, 
upon  whom  notice  of  the  action  had  been  served.  At  March 
Term,  1828,  all  the  demises,  except  the  fourth,  were  stricken 
out;  and  at  September  Term,  1831,  the  fourth  count  was 
amended  by  striking  out  the  name  of  Joseph  Cobb,  guardian, 
and  inserting  in  lieu  thereof,  the  names  of  Pharoah  B.  Cobb, 
William  L.  Atkinson,  and  his  wife  Elizabeth,  James  Shields 
and  his  wife  Mary,  Frederick  Cobb,  Sarah  Cobb  and  Ber- 
sheba  Cobb,  as  the  proper  persons  to  prosecute  the  suit;  it 
appearing  to  the  court  that  they  were  the  heirs  of  Blair,  and 
for  whom,  while  minors,  Joseph  Cobb  had  prosecuted  the 
suit;  that  they  had  all  come  of  age,  and  desired  to  be  made 
parties  instead  of  said  Joseph  Cobb,--«they  giving  security  to 
prosecute  the  suit,  and  for  accrued  and  accruing  cost.  At 
March  Term,  1832,  the  action  was  tried  and  the  plontifii 
bad  a  verdict  and  judgment,  from  which  the  defendants  pray* 
ed  an  appeal  to  the  supreme  court.  Btit  the  appeal  was  not 
prosecuted,  and  the  parties  afterwards  agreed  of  record  that 
the  cause  should  abide  the  decision  of  the  suit  now  to  be 
ODentioned,  and  that  the  same  judgment  should  be  entered  iv 
it  as  might  be  in  that 

On  the  31st  of  January,   1833,  this  action  of  ejectment 
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'^  was  commenced  in  Fentress  circuit  court,  in  whicb  tbe  de* 
Blair.  mise  was  laid  in  the  name  of  Pharoah  B.  Cobb,  Frederick 
B.  Cobb,  Bersbeba  Cobb,  William  L.  Atkinson  and  his 
wife  Elizabetli,  James  Shields  and  his  wife  Mary,  and  Wil- 
liam Murray  and  his  wife  Sarah,  and  was  of  both  the  1000 
and  the  500  acres.  Notice  of  the  action  was  served  od  the 
tenants,  and  Frederick  A.  Ross  was  admitted  to  defend  in 
their  stead  at  February  Term,  1833.  At  August  Term  fol- 
lowing, the  venue  was  changed  to  White  county,  where,  at 
June  Term,  1838,  the  action  came  on  to  be  tried,  before 
bis  Honor  Judge  Caruthebs,  and  a  jury  of  White. 

On  the  trial  the  parties  made  title  by  producing  the  pa- 
tents above  noticed;  and  as  the  title  of  Ross  was  the  oldest, 
tbe  controversy  was,  whether  the  lessors  of  the  plaintiff,  and 
iheir  ancestors  had  bad  seven  years  possession  of  the  inter* 
ference  before  tbe  commencement  of  the  suit. 

To  establish  the  affirmative,  the  plaintiffs  introduced  Jo- 
seph Cobb,  and  proposed  to  examine  him  as  a  witness.  The 
defendant  objected  that  he  was  incompetent  from  interest;  and 
he  produced  the  record  of  the  ejectment,  commenced  by 
Cobb,  in  Fentress,  in  1826,  and  insisted  that  as  the  demise 
in  the  fourth  count  was  in  his  name,  as  guardian  of  his  chil- 
dren, the  heirs  of  John  Blair,  junior,  and  he  had  given  secu- 
rity to  prosecute  the  suit,  he  could  not  be  examined.  He 
also  insisted  that  the  deed  of  the  18th  of  September,  1818, 
purporting  to  convey  Mrs.  Cobb's  dower  in  the  500  acres 
to  John  Blair  was  champertous,  and  inoperative,  and  that 
Cobb  was  incompetent  on  that  account.  His  Honor,  bow- 
ever,  admitted  him,  and  he  proved  what  is  above  stated,  as 
having  been  done  by  him  towards  leasing  the  premises,  as 
guardian  of  John  Blair,  in  1809* 

The  defendant  also  insisted,  that  as  the  record  of  Grainger 
county  did  not  give  the  names  of  the  wards,  the  appointmesi 
of  Mrs.  Blair,  afterwards  Mrs.  Cobb,  as  guardian  of  her 
children,  Catharine  and  John  Blair,  was  void;  and  conse- 
quently, that  leases  made  by  her,  or  under  her  authority,  were 
not  binding  on  the  lessors,  and  did  not  create  the  relation  of 
landlord  and  tenant.     And  he  further  insisted,  that  the  leases 
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made  by  Cobb  were  void,  because  they  contained  no  cove-        ^^ 
nants  against  waste.  BUir. 

The  testimony  was  very  voluminous,  and  much  of  it  irre- 
levant. It  clearly  established  that  Blair's  tenants  were  put  in 
possession  of  the  premises  in  1809;  that  some  of  them^  if 
not  all,  attorned  to  Ross,  and  took  leases  under  him  in  1815, 
and  perhaps  shortly  afterwards  took  leases  from  Blair  again; 
and  upon  this  testimony  the  defendant  lastly  insisted,  that  the 
continuity  of  Blair's  possession  had  been  broken,  by  the  at- 
tornment of  his  tenants  to  Ross,  though  Blair,  the  landlord, 
was  ignorant  of  that  attornment. 

His  Honor  instructed  the  jury-^1.  That  if  Cobb  leased 
the  land  as  guardian  in  right  of  his  wife,  or  as  agent  for  her 
to  tenants,  who  took  possession  and  held  under  the  leases  for 
seven  years  continuously  before  the  ejectment  b  the  Federal 
court  was  commenced  by  Ross,  then  the  title  of  the  plabtiffi 
was  made  good  by  the  statute. 

2.  That  those  who  took  possession  under  Watts  stood  iit 
his  place,  although  they  might  have  been  ignorant  of  Blair's 
title,  Knd  their  possession  was  Blur's,  unless  they  took  as 
purchasers  of  an  occupant  right  and  held  it  absolutely  inde- 
pendantly  of  any  existing  title. 

3.  That  the  possession  of  those  who  held  under  Watts,  or 
purchased  his  interest,  could  only  extend  to  the  boundaries 
of  the  improvement,  if  by  their  contract  with  him  they  only 
bought  or  leased  to  the  extent  of  the  improvement;  and  in 
that  case,  the  Blair  title  could  only  be  made  good  to  the  ex- 
tent of  the  possession.  But  if  by  the  terms  of  their  contract, 
they  took  the  interest  which  he  bad  without  any  limitation  as 
to  boundary,  their  possession  of  part  of  the  interference  was 
possession  of  the  whole. 

4.  If  Crockett  and  Sutheiland  were  in  under  Blair,  and 
took  under  Ross,  acting  through  his  agent,  Davis,  before  or 
after  John  Blair  came  of  age,  that  did  not  of  itself  convert 
their  possession  into  an  adverse  possession  to  Blair.  It  did 
not  become  adverse  till  Blair  had  notice  of  it,  if  it  was  after 
be  came  of  age,  or  until  be  or  his  guardian  one  had  notice  of 
it,  if  before  he  came  of  age.  And  if  as  soon  as  it  came  to 
his  knowledge,  if  it  ever  did  so,  or  if  before  he  had  know- 
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^^^  ledge  of  it,  the  tenants  instead  of  holding  out  an  adverse 
Bhir.  character,  took  leases  of  bim,  the  continuity  of  bis  posses- 
sion was  not  broken. 

The  jury  found  a  verdict  for  the  plaintiff;  and  the  defend- 
ant's motion  for  a  new  trial  being  refused,  be  appealed  in 
errort 

James  Camfbbll  for  the  plaintiff  in  error  said  we  insist 
Dm.  6»  7,  8, 9.  that  the  appointment  of  Sarah  Blair  guardian  of  the  orphans 
of  Jobn  Blair  deceased,  without  designating  them  by  name  is 
void.  It  has  been  decided  that  a  judgment  against  them  with- 
out designating  them  by  name  is  void.  The  principle  of  that 
decision  is  precisely  in  conformity  with  what  is  contended 
by  the  counsel  for  the  plaintiff  in  error.  To  appoint  a  person 
guardian  for  heirs  without  designating  them  by  name  is  void, 
because  it  is  very  often  a  matter  of  doubt  and  difficulty  to 
ascertain  who  are  the  heirs.  It  is  a  subject  matter  of  proof 
liable  to  be  contested.  The  same  difficulty  will  arise  when 
the  designation  is  by  using  the  word  orphans.  Does  this 
expression  necessarily  designate  children  is  contradistinction 
from  grand  children,  legitimate  from  illegitimate  children?  If 
then  this  appointment  of  Sarah  Blair  guardian  of  the  orphans 
of  John  Blair  be  void,  the  tenants  under  John  Blair,  agreea- 
bly to  the  opinion  in  9  Yer.  463,  were  not  estopped  from 
taking  protection  under  Ross's  title  in  1815. 

2.  But  supposing  the  leases  made  by  Joseph  Cobb  agent 
of  his  wife  in  1809  were  valid  leases  made  by  the  authority 
of  the  guardian,  }  et  the  leases  taken  by  the  tenants  of  Blair, 
under  Davis  as  the  agent  of  Ross  in  1815,  broke  the  con- 
tinuity of  Blair's  possession.  It  cannot  be  pretended  that 
Blair  had  seven  years  eanlinued  possession  of  the  land,  when 
bis  tenants  in  1615  or  before  the  expiration  of  seven  yean 
ittoffned  to  Ross,  or  took  leases  under  him.  A  tenant  may  by 
bis  own  act  convert  Jiis  possession  into  a  possession  adverse 
to  his  landlord;  fViUiaonYS.  Wiakins^  3  Peters  44;  Brad} 
tfrtet  vs.  BunHngdanj  5   Peters  438;  »Sch.  &  Lef.  GM. 

h  is  no  answer  to  this  proposition  to  say  a  tenant  is  under 
an  estoppel  to  dispute  the  title  of  his  landlord.  A  tenant  may 
bis  under  an  estoppel  and  yet  his  possession  be  adverse  to 
tbat  of  his  landlord.    It  is  agreed  on  all  hands,  and  the  cases 
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cited  fully  prove,  that  if  a  tenant  disclaims  holding  under  Rom 
the  title  of  his  landlord,  or  attorns  to  another,  or  purchases  in  fijair. 
an  outstanding  title,  and  gives  notice  to  bis  landlord  of  such 
disclaimer,  attornment  or  purchase,— of  his  intention  to  bold 
for  himself — his  possession  from  that  moment  becomes  adverse 
to  his  landlord;  and  if  the  landlord,  after  such  notice  permit 
the  tenant  to  remain  on  the  land  for  seven  years,  the  tenant's 
title  is  perfected  by  the  statute  of  limitations,  and  the  land* 
lord  is  forever  barred.  But  supposing  that  the  landlord  in  the 
case  stated,  does  bring  suit  for  the  recovery  of  the  land  within 
the  seven  years — what  is  the  consequence?  The  tenant  is 
placed  uuder  an  estoppel.  He  cannot  dispute  the  title  of  his 
landlord  or  set  up  his  own.  He  must  surrender  the  the  pes* 
session  even  though  he  has  the  superior  title. 

A  tenant  in  common  who  enters  into  possession  of  land} 
holds  for  himself  and  his  co-tenant.  The  presumption  of 
law  is  that  his  possession  is  not  adverse  to,  but  in  ccHifor- 
mity  with  the  title  of  bis  co-tenant.  His  possession  is  of  a 
fiduciary  character,  precisely  like  that  of  the  possession  of  a 
tenant.  So  the  cases  in  3d  &  5th  Peters  fully  decide  as 
well  as  the  case  in  5  Wbeaton  417;  5  J.  C.  B.  388,  and 
numerous  other  authorities.  Yet  a  tenant  in  common  can 
hold  adversely  to  his  co-tenant.  If  be  does  so,  the  statute  of 
limitations  will  run  in  his  favor  from  tlie  time  of  his  ousting 
bis  co-tenant,  and  setting  up  his  adverse  possession.  3  Dane's 
Abr.  c.  92,  Art.  1  and  the  cases  there  cited,  Jackson  vs. 
Tibbits  9   Cowen's  Rep.  252. 

3.  It  was  decided  by  this  court,  when  this  cause  was 
before  them  at  a  previous  term,  that  a  tenant  is  under  no 
estoppel  to  take  a  lease  from  another  person  than  the  one  be 
holds  under,  when  there  is  no  mutuality  of  obligation.  If  the 
landlord  be  an  infant  or  is  under  no  obligation  to  keep  the 
tenant  in  possession,  the  tenant  is  under  no  obligation  to 
uphold  the  lamilord's  title  and  bold  under  it.  Joseph  Cobb, 
supposing  he  acted  as  agent  of  the  guardian,  had  no  authority 
to  make  the  leases  mentioned  in  this  record.  In  England  a 
guardian  in  socage  has  a  real  interest  in  the  land  during  tbe 
minority  of  the  infant.     Comyn's  Dig.  381. 

He  caa  make   bis  leases   and  bring  suits  for  tbe  lands 
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'^°"  of  his  ward  in  his  own  name.  He  is  entitled  as  a  ncatter 
Blair.  of  right  to  the  possession  of  his  ward's  land  during  his 
minority.  Hence  he  may  make  a  lease  of  the  land  of  his  ward 
during  his  minority.  In  this  State  we  have  no  guardians  in 
socage.  Guardians  are  appointed  here  under  the  authority 
'  of  our  act  of  1762,  ch.  5.  The  guardian  here  is  appointed 
by  the  county  court,  and  is  removeable  whenever  the  interest 
of  the  ward  shall  require  it  to  be  done.  He  has  no  interest 
in  the  land.  Whenever  he  is  removed  and  a  new  guardian 
appointed,  the  successor  is  entitled  to  the  possession  of  the 
lands  of  his  ward  precisely  as  his  predecessor  had  it.  The 
powers  of  the  guardian  are  conferred  altogether  by  the  act  of 
1762,  ch.  5,  sections  3,  11,  12,  &  13.  He  has  no  other 
powers.  Does  this  act  give  the  power  to  a  guardian  to  make 
leases,  such  as  are  here  described  to  have  been  made  by 
Cobb.  Leases  extending  beyond  the  period  when  the  ward 
would  arrive  of  age,  containing  no  provision  against  waste, — 
no  reservation  of  rent,  and  imposing  no  obligation  whatever 
upon  the  tenant  except  to  pay  the  taxes?  If  then  this  con- 
tract made  by  the  agent  was  without  authority  it  is  void.  It 
imposed  no  obligation  whatever  upon  the  ward  to  uphold  the 
tenant  in  his  possession,  and  as  there  was  no  obligation 
incurred  on  the  part  of  the  landlord  to  the  tenants — ^the  tenants 
were  under  no  estoppel  to  take  leases  and  hold  under  Ross  in 
1815. 

Cook  on  the  same  side,  said,  the  title  of  defendant  being 
the  oldest  and  best,  the  question  is,  has  that  title  been  barred 
by  the  statute  of  limitations? 

Take  the  testimony  in  the  strongest  point  of  view  against 
Ross  and  allow  Cobb  to  be  a  competent  witness;  and  then  the 
proof  shows  that  Blair's  possession  commenced  in  June  1809 
when  Cobb  gave  James  Watts  a  lease  on  the  1000  acre  tract 
and  Southerland  a  lease  on  the  500  acre  tradl  for  seven  years. 

Supposing  for  the  present  this  possession  was  continued, 
yet  it  appears  that  in  the  spring,  March  or  April  1815  or 
1816,  Davis  as  the  agent  of  Ross  went  upon  the  land  and 
threatened  to  turn  the  tenants  out,  and  they  then  took  writt^i 
leases  under  Ross's  title. 

These  tenants  then  held  for  Ross  until  some  time  in  the 
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summer  following,  when  they  again  took  leasses  under  Blair's        ^'^ 

titlCi  Blair. 

Now  the  first  ijuestion  is,  did  the  taking  of  leases  under 
Ross's  title  by  Blairs  tenants  and  the  holding  under  Ross  for 
a  time,  break  the  contii^uity  of  the  possession? 

What  did  the  transaction  between  Davis  and  Blair's  ten« 
ants  amount  to? 

It  amounted  to  a  disseisin.  This  will  at  once  appear  when 
we  consider  the  nature  of  seizin  and  disseizin  at  common  law. 

Before  the  use  of  letters  all  property  in  land  passed  by  a 
solemn  act  of  investiture*  This  was  by  an  entry  on  the  land 
and  delivery  of  a  twig  or  turf  for  the  land. 

A  disseizin  was  the  entering  upon  and  ouster  of  the  tenant 
by  a  wrong  doer  and  usurping  his  relation.  This  always  im-* 
plied  a  wrong,  and  always  supposed  the  title  in  the  tenant  in 
possession;  otherwise  it  would  only  amount  to  a  dispossession 
or  ejectment.  Tay^lor  vs.  Horde,  1  Burr  107)  Co.  Lit* 
153,  §  233,  and  note;  181,  §  279,  and  note;  Plowd  89; 
Angell  on  Lim.  79;  2  Bac.  Ab.  482;  5  Peters,  439,  440. 

Now  in  this  case  Davis  entered  upon  the  land,  executed 
leases  to  the  tenants  and  they  agreed  to  hold  under  Ross* 
This  is  precisely  the  kind  of  acts  that  constitute  a  livery  of 
seizin  or  feoffment  at  common  law,  where  there  is  no  adverse 
possession;  and  is  precisely  the  definition  of  a  disseizin  or 
dispossession^  when  the  land  was  before  tenanted. 

But  it  may  be  argued  that  the  tenants  of  Blair  could  not 
throw  off  their  relation  and  hold  adversely  to  Blair.  It  is  true 
they  could  not  rightfully  constitute  themselves  tenants  of 
Ross,  and  hold  adversely  to  Blair;  but  it  is  not  true  that  they 
could  not  in  point  of  fact  do  so.  If  in  fact  they  did  so,  then 
the  transaction  would  amount  either  to  a  disseizin  or  dispos- 
session. So  far  as  to  enable  Blair  to  regain  possession  they 
would  be  his  tenants.  To  show  his  title  he  would  not  be  put 
to  turn  them  out,  nor  could  they  show  a  better  outstanding 
title  in  Ross  or  another.  But  because  they  could  not  rights 
fully  do  this  it  does  not  follow  that  they  did  not,  in  point  of 
fact,  hold  adversely  and  for  Ross.  Adverse  possession  is 
always  a  question  of  intention,  an  operation  of  the  mind  con- 
nected with  the  possession,  as  forming  the  character  thereof, 
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Rom        and  giving  its  true  characteristic.     If  tbia  were  not  so  (he 
Blair.        landiord  could  never  turn  out  his  own  tenant  after  the  expira- 
tion of  his  lease,  or  where  he  denied  the  title  of  the  laudtord 
during  the  continuance  of  the  lease. 

If  this  adverse  holding  by  the  lessee  against  bis  landlord 
continues  for  seven  years  the  tille  is  barred. 

If  this  be  the  case,  of  course  the  holding  of  the  tenant 
caooot  count  for  the  landlord  during  the  same  time,  and  ope- 
rate to  make  his  title  good  by  the  statute  of  limitations. 

If  that  were  so,  then  one  possession  and  one  holding  would 
at  the  same  time  ripen  two  adversary  titles,  the  one  by  an 
actual  holding  under  it,  and  the  other  by  a  constructive  Im>1« 
ding  under  it. 

But  if  this  holding  could  operate  to  ripen  the  original 
landlords  title,  then  it  could  never  bar  that  title  by  any  length 
of  possession ;  but  would  always  operate  to  confirm  and  make 
it  better,  thereby  in  effect  defeating  the  title  under  which  the 
tenant  in  fact  held. 

This  view  of  the  case  shows,  that  a  constructive  tenancy 
cannot  operate  to  co.iGrm  the  title  of  the  landlord,  but  there 
must  be  a  holding  under  the  title  in  point  of  fact.  Ad- 
verse possession  is  always  a  question  of  fact,  9  Johns  Rep. 
163;  5  Peters  Rep.  402,  438—9,  440. 

If  this  be  so,  then  the  holding  under  Ross  from  the  spring 
to  the  summer  of  1816  broke  the  continuity  of  possessioa^ 
and  being  witliin  the  seven  years,  there  is  no  continued  pos- 
session under  Blair's  title  giving  it  preference  over  the  older 
and  better  title  of  Ross. 

But  it  nuiy  be  said,  that  in  the  case  of  Duke^s  Lenee  vff. 
Ihrpevy  6  Yerger,  it  is  decided  that  the  adverse  possession 
of  the  tenant  does  not  operate  against  his  landlord  until  that 
landlord  is  informed  of  its  adversary  character.  It  is  true 
that  such  a  decision  was  made,  and  if  taken  in  a  proper  lati- 
tude«  it  was  rightly  decided.  But  it  does  not  follow, 
beqause  the  possession  could  not  operate  to  defeat  his  title 
before  he  knew  of  its  adversary  character,  that  in  the  nsean 
time  it  should  operate  to  ripen,  and  make  better  his  tide. 
This  would  be  a  perfect  non  aequilur.  It  would  make  tha 
character  of  the  holding,  depend  on  the  landk>rd's  knowledga 
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and  not  upon  the  9110  animo  with  which  the  possession  was        ^^ 
in  point  of  fact  held.     Could  his  knowing  it  make  it  adverse       Blair, 
when  it  was  not  before.^     Would  it  be  a  holding  for  him  while 
be  was  ignorant,  and  against  him  as  soon  as  he  was  informed 
thereof.^     This  is  absurd. 

The  truth  is  that  by  the  decision  in  Duke  vs.  Harper  an 
equitable  construction  is  given  to  the  act  of  limitations  on 
acccount  of  the  apparent  hardship  of  the  case;  namely  that  the 
statute  shall  only  run  from  the  discovery  of  the  adversary 
holding  and  not  from  its  inception. 

T|),e  holding  is  certainly  of  the  same  character  whether 
known  to  the  landlord  or  not;  that  depends  on  the  tenant,  and 
not  on  the  landlord. 

But  if  it  were  not  so,  yet  the  landlord  must  have  known  of 
the  adversary  charaister  of  the  holding  of  his  tenants.  The 
proof  shows  he  did;  and  this  knowledge  would  make  the  ad* 
versary  holding  commence  running  against  him,  and  if  it  ran 
against  him  for  an  instant  the  continuity  of  the  possession  is 
broken.  But  Judge  Caruthers  has  also  ingrafted  another 
equitable  exception  upon  the  statute,  to  the  effect  that  seven 
years  continued  possession  shall  not  be  required,  but  he  shall 
be  allowed  such  additional  time  as  may  be  necessary  to 
counteract  the  wrongful  or  negligent  acts  of  the  tenants. 

Suppose  the  tenants  had  gone  from  the  land  and  left  it  unoc- 
cupied, would  the  time  still  run  on  until  the  landlord  knew  of 
it?    He  might  not  know  of  it  for  years. 

Suppose  instead  of  holding  under  Davis  they  had  given  up 
the  possession  to  him  as  Ross's  agent.  Would  the  possession 
of  Ross  by  his  own  agent  operate  to  perfect  the  title 
of  Blair.  That  will  surely  not  be  pretended.  Yet  it  is  pre- 
cisely this  case  in  principle.  9  Johnson,  L63;  5  Wheaton 
439,  440. 

2.  It  is  proven  that  John  Blair  was  an  infant  when  the 
leases  were  made  by  Cobb  as  his  guardian.  They  are  not 
made  pursuant  to  the  statute  1762  c.  5  §  13.  There  is  no 
provision  against  waste  &c.  This  renders  the  lease  void  and 
not  obligatory  on  the  infaqt;  and  not  being  obligatory  on  him, 
it  is  not  on  the  tenants,  attS^o  they  were  not  estopped  to  bold 
under   Ross.      Co.  Litt.  352;    Bac.  Ab.   190;  9  Yerger, 
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Rom       469,   Ross   vs.  Cobb'^   Cro.    Eliz.  36,  37;    Shep.  Touch 
Bilir.       276;  Rolls.  Ab.  871;  Cro.  Eliz.  SCO. 

3.  The  act  requires  the  lease  to  be  made  only  until  tbe 
infant  come  of  age.  Of  course  it  would  be  void  for  tbe 
excess;  and  being  so  void,  tbe  tenants  were  not  estopped  to 
take  leases  under  Ross,  after  Blair  came  of  age  in  1814.  6 
Wend.  666:  4  Com.  Dig.  85;  Co,  Litt.  48. 

4.  The  appointment  of  Sarah  Blair  widow  of  John  Blak 
-  guardian  of  tbe  orphan  children  of  John  Blair,  without  naming 

who  they  were  is  void;  and  so  the  leases  made  by  Cobb  were 
void.  It  Is  a  judicial  proceeding  and  must  contain  rea^nable 
certainty  upon  its  face.  The  names  of  tbe  parties  must  be 
given  otherwise  there  is  no  certainty  upon  the  record. 

In  the  year  1810,  there  was  no  tenant  on  the  1000  acre 
tract  but  Chidick;  and  he  only  leased  the  field  and  do 
more.  After  Chidick  left  there  was  not  seven  years  before 
the  action  of  ejectment  in  1817.  Therefore,  in  no  event, 
can  more  than  seven  or  eight  acres  be  recovered. 

6.  The  court  erred  in  permitting  Cobb  to  give  evidence. 
He  and  wife  were  entitled  to  a  dower  right  in  the  500  acres  at 
the  commencement  of  this  suit.  And  their  subsequent  con- 
veyance thereof  with  a  view  of  becoming  a  witness  is  cham- 
pertous  and  contrary  to  the  act  of  183 J,  c.  66,  §  3.  Tbe 
deed  of  the  former  before  the  privy  examination  was  merely 
void;  and  when  that  took  place,  John  Blair  was  dead  and  this 
suit  was  pending,  and  it  appears  from  Cobbs  deposition  that 
the  deed  was  made  without  consideration  and  merely  for  tbe 
purpose  of  becoming  a  witness.  The  deed  then  is  champeF^ 
tons  and  contrary  to  the  spirit  of  the  act  in  questioD* 

7.  It  is  in  proof  that  the  original  possession  of  the  hud 
was  not4aken  under  Blair's  title.  Nipp  settled  as  an  occiy- 
pant  on  the  1000  acre  tract  in  1807,  and  improved  it  and 
sold  bis  improvements,  and  possession  to  Watts,  Watts  sold 
to  Raines,  Raines  to  Dale,  and  Dale  to  Crockett. 

Sutherland  settled  as  an  occupant  in  1809,  and  in  the 
summer  of  that  year  agreed  to  hold  under  Blair,  and  id  tbe 
spring  of  1815  or  1816  agreed  to  hold  under  Ross,  and  in 
that  fall  again  agreed  to  hold  und^  Blair. 

Where  the  original  possession  is   not  acquired  from  tbe 


DECEMBER  TERM  1838.  539 

landlord,  the  tenants  are  not  estopped  to  claim  urfder  another  ^^^ 
tilU.  The  rule  only  applies  where  the  original  possession  Blair. 
was  obtained  from  the  landlord.  In  that  case,  he  is  bound  to 
place  the  landlord  in  the  situation  he  was  before  by  restoring 
him  his  possession.  When  Crockett  and  Southerland  dis- 
claimed to  hold  under  Blair  he  was  then  placed  in  a  statu  quo* 
The  tenants  had  nothing  that  they  had  acquired  of  him,  but 
both  parties  stood  precisely  «s  they  did  before.  12  Wen- 
dell 105,  Jackson  vs.  Leek;  Jackson  vs.  Spear,  7  Wen- 
dell 401;  2  Johnson's  cases  353,  Jackson  vs.  Curdon. 

Laughlin  and  A.  Cullom  for  the  defendants  in  error. 
All  questions  of  boundary,  and  that  the  plainliffi  in  error,  ^^"""^  ^' ®- 
the  defendants  below,  were  in  possession  of  the  land  in  dis- 
pute when  suit  was  brought,  and  that  the  present  suit  was 
brought  immediately  after  the  determination  of  the  suits  in  the 
Federal  court,  being  admitted,  it  may  be  most  convenient  to 
consider  tlie  questions  now  made  in  the  cause  in  the  order  of 
time  in  which  they  arise. 

J.  The  legality  of  Sarah  Blair's  appointment  as  guardian 
of  John  and  Catherine  Blair,  the  minor  children  of  herself 
and  her  deceased  husband,  is  questioned.  The  appointment 
was  made  by  the  proper  court,  in  the  proper  county,  and  in 
conformity  with  the  act  of  1762,  c.  5,  §  5.  The  order  of 
appointment  and  bond  constitute  but  one  record;  and  it  is 
sufficiently  certain  on  its  face.  In  examining  its  validity, 
established  rules  of  construction  must  be  resorted  to.  A  fun- 
damental rule  in  the  interpetrationof  all  instruments,  laws  and 
records  is,  to  construe  them  according  to  the  sense  of  the 
times,  terms,  and  intentions  of  the  makers.  Story's  Com. 
on  Const.  Ah  ,  §  381;  3  Hay.  Rep.  10,  53.  The  maxim, 
mala  grammatica  non  vUiaty  that  neither  false  English  nor 
bad  Latin  will  destroy  an  mstrument,  is  applicable  to  this 
record.  2  Bl.  Com.  379.  The  bond  is  regular,  as  well  as 
the  appointment,  though  the  manner  of  taking  the  bond  has 
been  changed  by  act  of  1825,  c.  45,  §  1.  By  act  of  1762, 
c.  5,  guardians  had  express  aulhorfty  to  lease  lands  and  receive 
profits. 

The  leases  made  by  Davis,  as  pretended  agent  of  David 
Koss,  in  1816,  and  taken  by  Crockett  and  Sutherland,  do  not 
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Rom  amount  to  a  disseizin  or  ouster  of  Blair's  possession.  The 
Blair.  holding  under  the  Blairs  was  under  a  special  contract  of  lease, 
and  the  tenants  could  not  attorn  Or  disclaim  the  title,  so  as  to 
operate  as  an  ouster  of  Blair's  possession.  Their  possession, 
in  law  and  in  fact,  continued  to  be  Blair's,  until  the  expiration 
of  the  term.  They  were  estopped  from  doing  so.  Duke  ys. 
Harper  J  6  Yerg.  280,  285;  5  Tenn.  Rep.  4;  5  Yerg.  379; 
Wheat.  635;  3  Peters,  47;  4  Hay.  158.  The  doctrine  of 
estoppels,  which  are  mutual,  operates  upon  the  case.  Adams 
on  Ej.  276;  4  Com.  Dig.  A.  2;  Angell  on  Lim.  105,  106. 
107,  108. 

3.  The  possession  of  Blair  from  the  spring  of  1816,  when 
it  is  pretended  Sutherland  and  Crockett  (Crockett  holding 
under  Watt's  lease,)  took  leases  from  Davis  until  the  time,  in 
the  month  of  June  in  that  year,  when  the  seven  years  posses- 
sion under  Cobb's  lease,  as  acquiesced  in  and  confirmed  b^ 
John  Blair  after  he  came  of  age  In  1814,  was  not  a  construe- 
tiire  possession,  but  an  actual  possession,  and  holding  under 
Blair,  and  for  Blair;  from  which  Blair  was  not  and  could  not 
be  ousted  by  the  acts  of  Davis  and  the  tenants,  of  which  he 
had  no  notice.  Ross  never  considered  that  he  had  obtained 
possession  by  Davis'  lease,  nor  did  Crockett  or  Sutherland; 
and  hence  Ross  commenced  ejectment  in  the  Federal  Court 
in  1817,  against  Crockett,  Sutherland,  &c.  as  Blair's  tenants. 

4.  Even  if  Blair  had  not  confirmed  Cobb's  lease,  and  bad 
barely  acquiesced,  the  relation  of  landlord  and  tenant  would 
have  existed,  as  they  were  in  under  bis  title,  and  they  would 
have  held  for  him  at  will,  or  from  year  to  year,  and  their  pes- 
session  would  be  his.  2  Caine's  Rep.  169;  1  John.  Rep. 
322;  4  Hay.  Rep.  153;  5  Hay.  Rep.  191;  13  John.  Rep. 
118,  a.;  3  Johns.  Rep.223,499. 

5.  The  cases  cited  by  Anderson,  erguendo,  6  Yerg.  283, 
in  the  case  of  Duke  vs.  Harpery  in  this  court,  prove  that 
Crockett  (holding  under  Watt's  lease,)  and  Sutherland  having 
entered  into  possession  under  the  Blairs,  thereby  acknowledg- 
ed their  title,  and  can  never'4>e  allowed  to  dispute  it,  or  take 
under  another,  pending  their  lease,  so  as  to  defeat  Blair's  title 
and  possession.  The  distinction  taken  by  plaintiffs  in  error, 
that  the  tenants  could  not  attorn  from  Blair  in  law,  but  that 
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thej  did  so  infctct^o  as  to  operate  as  a  dispossession  or  ous-        Rots 
ter  of  Blair,  cannot  be  maintained  by  any  authority.     The        BUir. 
position  is  a  metaphysical  refinement,  and  has  no  adjudication 
to  support  it. 

6.  The  leases  made  by  Cobb,  as  guardian,  having  been 
confirmed  by  Blair  on  coming  of  age,  and  the  possession  com- 
menced under  the  leases  continued,  the  statute  had  perfected 
the  title.  The  effect  of  Blair's  acquiescence  or  ratification  of 
the  lease  to  Crockett,  confirms  the  effect  of  the  possession  in 
his  favor  under  the  statute.  3  Gwillim's  Bac.  Ab.  414,  415, 
Tit.  Guardian,  G.  If  the  lease  had  been  voidable  after  the 
infant  came  of  age,  or  for  want  of  authority  in  Cobb  as  guar- 
dian, or  had  been  made  by  Blair  in  his  minority,  yet  if  he 
accepted  rent,  or  acquiesced,  or  confirmed  the  lease,  after 
coming  of  age,  it  is  made  good  for  the  whole  term,  and  such 
ratification  operates  upon  it  ab  initio.  3  Salk.  196;  1  Lil. 
Ab.  55,  cited  in  2  Tomlin's  Law  Diet.  182.  The  pretended 
lease  of  Davis  was  after  John  Blair  came  of  age,  and  confirm* 
edCobb^s  leases. 

7.  There  is  believed  to  be  a  total  absence  of  all  proof  of 
any  authority  in  Davis  as  Ross's  agent.  There  must  be  proof 
of  agency,  especially  where  he  is  empowered  to  give  a  lease, 
or  transfer  any  interest  in  lands.  2  Kent's  Com.  278.  That 
the  authority  of  agent  must  be  shown  and  proved,  by  a  party 
claiming  benefit  under  his  acts,  is,  however,  conceived  to 
have  been  settled  by  this  court  in  the  case  o(  Floyd  vs.  Woods 
4  Yerg.  165. 

8.  Joseph  Cobb  was  a  competent  witness.  On  the  trial, 
the  defendants  below  examined  him  on  his  voire  dire^  and  be 
disclaimed  all  interest.  The  record  shows  his  discharge  as  a 
party  to  the  suit,  and  the  giving  of  other  security  for  all  the 
costs  accrued  and  to  accrue  in  the  cause.  The  deed  of  Cobb 
and  wife  to  Blair,  conveying  her  dower  interest  in  the  lands  in 
dispute,  is  not  champertous.  The  deed  was  made  and  bears 
date  8th  September,  1818,  and  was  acknowledged  by  Cobb, 
legally  as  to  him,  on  the  21st  Feb.  1821.  This  suit  was  not 
commenced  until  31st  January,  1833;  and  the  Act  of  Assem- 
bly of  1821,  c.  66 J  was  not  passed  until  the  16th  November, 
1821.     See  Pamphlet  Acts,  p.  71.     The  deed  was  duly 
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Ross        registered  in  Overton,  where  the  land  Iay,«nd  since  in  Fea- 
Biair.       tress,  where  it  now  lies.     The  deed  has  been  again  acknow- 
ledged, certi6ed  and  registered  as  to  Mrs.  Cobb.     The  deed 
had  a  legal,  valid  existence  as  a  deed — and  all  acta  done, 

after  it  was  made,  in  confirt]^^^^^'^  ^^'  ^^^  ^^  &^^  '^  effect, 
cannot  be  cbampertous,  unless  it  was  clearly  so  in  its  incep* 
tion.     4  Kent's  Com    441;  Jctckson  vs.  Kitchumj  3  Johns. 
Rep.  479.     A  deed  from  husband  and  wife,  without  the  privy 
examination  of  the  wife,  though  void  or  voidable  as  to  her,  is 
good  for  some  purposes,  and  is  such  color  of  title  as  will  pro* 
tect  the  purchaser  under  the  statute  of  limitations.    Ferguson 
et.  al.  vs.  Kennedy,  Peck's  Rep.  321.     The  deed  in  this 
case,  however,  totally  divests  Cobb  of  all  interest.     There  is 
no  pretence  that  Mrs.  Cobb  ever  had  dower  in  the  6000  acre 
tract,  granted  to  Catherine  Blair.     The  third  section  of  the 
champerty  act  of  1821,  cannot,  by  any  proper  construction, 
be  made  to  apply  to  the  situation  of  Joseph  Cobb  as  a  witness 
in  this  cause,  for  the  reasons  above  stated;  and  because  the 
provisions  of  this  section  do  not  relate  to  persons  situated  as 
Cobb  is,  who  may  offer  to  divest  themselves  of  such  contin- 
gent interest  as  he  is  supposed  aud  presumed  to  have  had  in 
this  cause.     The  deed  is  not  a  ^^pretext"  within  the  meaning 
of  the  act — ^nor  did  he  ever  have  a  "joint  interest"  with  the 
plaintiffs  below,  either  within  the  letter  or  spirit  of  the  act. 
The  deed  was  not  made  to  render  Cobb  competent  as  a  wit- 
ness.    However  this  may  be,  the  deed  was  made,  and  con* 
summated  by  a  legal  acknowledgment  by  him,  before  the  act 
was  passed.     John  Blair,  to  whom  the  deed  is  made,  died 
in  1818,  we  do  not  know  in  what  month — and  the  deed  was 
made,  as  is  most  clear,  before  his  death,  and  is  dated  8th  Sep* 
tember  in  that  year.     It  must  have  the  effect  of  passing  any 
interest  Cobb  ma/  have  had  to  the  heirs  at  law  of  John  Blair, 
having  that  effect  from  its  dale,  and  the  perfecting  of  the  con* 
veyance  afterwards  by  acknowledgment  or  probate,  and  r^is* 
tration,  it  is  only  a  consummation  of  the  title. 

If  these  leases  count  back  to  the  time  when  the  tenants 
actually  setded  on  the  land — and  from  the  date  from  wbich 

they  argeed  to  be  Blair's  tenants — ^then  the  seven  years  pos- 
session of  Blair  is  fully  ended  before  the  time  in  1816,  when 
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Davis  gave  bis  leases,  pretending  to  act  for  Ross.  If  tenants  ^°" 
entered  by  parol  permission  of  Cobb,  and  he  confirmed  them  Bisir. 
as  tenants,  by  recognizing  them  as  such,  for  the  portion  of 
the  year  1 809  which  had  passed  before  execution  of  written 
leases,  then  Blair's  title  was  perfected  by  the  statute  of  limi- 
tations before  Davis  interfered.  The  leases  might  well  be 
made  to  relate  back  to  the  time  when  the  possession  was  actu- 
ally and  in  fact  taken  by  the  tenants.  In  the  trial  below, 
these  facts,  upon  evidence,  were  fairly  and  legitimately  be- 
fore the  jury. 

If  there  be  no  material  error  in  the  charge  of  tfie  court 
below,  there  will  be  no  ground  for  reversing  the  judgment  and 
granting  a  dew  trial,  because  the  verdict  may  seem  to  be 
against  evidence,  where  the  testimony  is  irreconcilable  and 
contradictory,  unless  the  finding  of  the  jury  is  clearly  and 
manifestly  against  the  weight  of  evidence.  5  Mass.  Rep. 
353.  Even  if  the  Judge  misdirects  the  jury,  if  justice  has 
been  done,  a  court  will  not  grant  a  new  trial.  4  Day's  Rep. 
42.  The  court  will  not  reverse  the  judgment  to  grant  a  new 
trial  where  there  has  been  evidence  on  both  sides.  ]  Caine's 
Rep.  24;  2  Johns.  Rep.  271.  To  authorise  a  new  trial,  the 
verdict  must  be  so  clearly  against  weight  of  evidence,  as  to 
afford  a  well  founded  reason  to  believe  that  injustice  has  been 
done.  1  Caine's  Rep.  162.  A  judgment  will  not  be  revers- 
ed to  give  a  new  trial  for  misdirection  of  the  Judge,  unless 
the  misdirection  went  to  the  merits  of  the  case,  or  clearly 
influenced  the  verdict.  2  Caine's  Rep.  85.  A  verdict  of  a 
jury  in  this  court  will  not  be  sec  aside,  unless  there  exists  a 
great  preponderance  of  evidence  against  it,  and  unless  the  pre- 
ponderance is  so  manifest  as  to  present  a  case  of  great  rash- 
ness on  the  part  of  the  jury.  Orubb  vs.  McClatchy^  3  Yer. 
Rep.  442;  4  Yerg.  Rep.  149;  Perry  vs.  SmUh  and  May- 
fields  4  Yerg.  Rep.  323;  Sellars  vs.  Davisj  4  Yerg.  Rep. 
503;  nor  will  a  new  trial  be  granted  where  there  is  strong 
proof  on  both  sides.  Wilson  vs.  ^ationsj  5  Yerg.  Rep.  21 1 . 
In  this  case  there  have  been  two  concurring  verdicts  upon  the 
same  state  of  facts  and  testimony. 

The  policy  of  our  courts,  founded  upon  the  long  chain  of 
precedents  from  1715,  down  to  the  recent  adjudications  under 
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AoM  BrowD^s  quieting  act  of  ISIQ,  characterized  throughout  bj 
liiair.  the  most  wise  caution,  has  been  to  preserve  and  establish 
titles  acquired  under  the  several  statutes  of  limitations.  Li 
this  case,  however,  the  court  is  urged  to  depart  from  this  po- 
licy by  the  plaintiffs  in  error,  and  to  become  astute  in  search- 
ing for  reasons  to  defeat  the  operation  of  the  statute  upon  the 
subtle  grounds  of  pure  modern  technicality. 

Reese,  J.  delivered  the  opinion  of  the  court. 

Several  questions  have  been  discussed  in  this  case.  We 
will  notice  some  of  them. 

1.  Was  Joseph  Cobb  a  competent  witness?  The  plain- 
tiff in  error  insists  that  hQ  was  not,  upon  two  grounds:  first, 
because  this  suit  having  been  brought  in  his  name  as  guardian, 
the  circuit  court,  upon  his  wards  arriving  at  their  majority, 
substituted  their  names  for  that  of  Cobb,  and  took  a  new  bond 
for  the  prosecution  of  the  suit,  and  to  secure  the  costs  of  the 
suit,  as  well  those  previously  incurred,  as  those  which  might 
be  incurred,  and  released  Cobb  from  all  liability. 

The  power  to  do  this  is  denied,  in  the  argument,  to  the  cir- 
cuit court,  and  it  is  said  Cobb  is  still  liable  for  the  costs  incar- 
red  while  he  was  a  party,  and  therefore  an  incompetent  wit- 
ness. This  court  has  settled  the  question  against  the  objec- 
tion, and  in  favor  of  the  power  of  the  circuit  court,  in  the  case 
of  Craighead  vs.  The  Bank 

But,  secondly,  it  is  said  that  Cobb  was  an  incompetent  witness, 
because  his  wife,  the  mother  of  the  lessors  of  the  plaintifis, 
would  be  entitled  to  dower  in  the  500  acre  tract  of  land  grant- 
ed to  the  elder  Blair,  her  first  husband,  and  because  the  deed 
from  Cobb  and  his  wife,  to  John  Blair,  the  younger,  dated  in 
1818,  and  set  out  in  the  record,  was  as  to  the  acknowledgment 
and  examination  of  the  wife  in  February  1821,  before  the 
passage  of  the  act  of  1821,  ch.  66,  commonly  called  the 
champerty  act,  not  valid  and  effectual;  and  her  acknowledg- 
ment and  examination  since  that  act  is  affected  and  rendered 
void  by  its  purview. 

To  this  we  answer,  1.  That  tlie  acknowledgment  by 
Cobb  himself,  in  February,  1821,  was  a  good  and  valid 
transfer  and  release  of  all  his  interest  in  th^  ^ower  during 
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bis  life,    and   forever.     2.    We   ihiiik   that  the  subsequent        I^o" 
acknowledgment  of  the  deed  by  the  wife,  being  in  confirm-        nuir. 
ation  of  an  existing  instrument,  and  intended  to  give  it  effect, 
should  not  be  held  to  be  eOected  by  champerty,  unless  the 
transaction  was  so  in  its  inception.     4  Kent's  Com.  441. 

3,  It  may  well  be  questioned  whether,  if  a  widow  to 
whom  dower  has  not  been  assigned,  transfer,  or  release  it 
to  the  heirs  who  are  not  in  possession,  the  transaction  comes 
within  the  purview,  or  violates  the  policy  of  the  champerty  act. 
For  as  we  have  said  in  the  case  of  Guthrie  and  Wife  vs.  Owns^ 
that  the  entire  title  before  the  assignment  of  dower,  is  in  the 
heirs,  as  the  title  of  the  widow  to  dower  is  inherent  in  and  in- 
volved with  that  of  the  heirs;  if  they  are  barred,  she  is  barred — 
if  they  recover  the  possession,  they  recover  in  their  own  name 
and  for  themselves,  and  her  transfer  to  them  would  give  no 
more  title  or  capacity  to  sue;  such  transfer,  perhaps,  before 
assignment,  operating  only  by  way  of  estoppel.  We  are, 
therefore,  of  opinion,  that  Cobb  was  a  competent  witness. 

3.  It  is'contended  tliat  Sarah  Blair,  bince  Sarah  Cobb  was 
not  duly  appointed  the  guardian  of  John  and  Catherine  Blair; 
the  record  of  appointment  only  stating  that  she  was  appointed 
guardian  of  the  minor  children.  We  are  not  prepared  to  say 
that  this  alone  would  not  bo  sufficient.  The  guardian  bond, 
however,  states  the  names  of  her  wards,  and  if  there  could  be 
any  doubt  upon  the  other  point,  removes  it. 

3.  It  is  said  that  the  leases  taken  by  Cobb  are  not  in  con- 
formity wiih  the  statute  which  requires  that  the  leases  should 
stipulate  against  waste,  and  therefore  that  the  lessors  are  not 
bound  by  them.  We  answer  that  these  provisions  of  the 
statute  are  mandatory  to  the  guardian,  ani  their  omission  can- 
not absolve  the  tenant  from  the  duties  and  liabilities  of  the 
relation  into  which  he  has  entered. 

4.  It  is  strenuously,  and.  with  much  ingenious  argument, 
contended  that  the  circuit  court  erred  in  charging,  that  to 
break  the  continuity  of  the  possession  under  Blair,  the  posses- 
session  of  his  tenants  must  have  become  adverse  to  him;  and 
that  to  constitute  such  adverse  possession,  their  attornment  to 

Ross  must  have  been  known  to  their  landlord,  Blair. 
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^^^^  This  principle  is  disUDCtly  determiDed  by  the  court  in  the 

Bitir.       case  of  Duke  vs.  Harper^  6  Yer.  Rep. 

It  is  the  very  point  upon  which  that  case  turned.  And  the 
principle  of  Duke  vs.  Harper j  is  drawn  from  and  maintained 
by  the  case  of  fVUli$on  vs.  Wdtkins^  3  Peters,  43;  and  the 
case  of  Peyton  vs.  Stith,  5  Peters. 

This  court  has  repeatedly  sanctioned  the  case  of  Duke  vs. 
Harper^  particularly  ia  the  case  otLane  vs.  Osmeniy  9  Yer. 
86.  And  to  contend  that  the  continuity  of  the  landlord's  pos- 
session, with  reference  to  the  statute  of  limitations,  is  broken 
by  acts  of  the  tenant,  which  do  not  amount  to  an  adverse  pos- 
session, from  which  the  statute  will  begin  to  run  the  other 
way,  is  to  rest  upon  a  distinction  too  attenuated  for  the  safe 
and  practical  adjustment  of  the  rights  of  parties  in  a  court  of 
justice. 

We  are  not  aware  that  such  a  distinction  has  ever,  in  aoy 
case,  received  judicial  sanction. 

Upon  the  whole,  the  judgment  must  be  affirmed.* 


*  See  9  Yerg^er,  463,  where  tbu  case  a»  reported  u  of  December  Term.  1S3S. 
The  record,  u  reported  in  that  book,  did  not  show  that  Mn,  Cobb  had  been  ap- 
pointed bj  court  ifuardian  of  the  children.  It  appeared  that  Cobb  had  made  tl^ 
jeatet  as  ^ardian  bj  natore  of  the  heirs  of  John  B|air, 
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Partlow  V8.  Elliott. 

Practice.  JVb»  wU—nolle  proBeqni^lHOl,  c.  6,  ^  58.  The  tenofl  son  aiiit  and 
noU€  frosefvi  have  long  been  confounded  in  Tennessee,  and  used  as  conrerti- 
ble.  Since  (he  act  of  1801,  c.  6, }  58,  proTidlng^-"that  evety  person  desiroot 
of  taffcriiig  a  non-suit  on  a  trial  at  law*  shall  be  barred  therefrom,  unleii  he  do 
io  before  the  Jury  retire  from  the  bar"— the  motion  to  take  a  uan-MmU,  when 
made  bj  a  plaintiff,  is  equivalent  to  the  motion  to  enter  a  n^lU  prptefuii  and  it 
is  error  to  refuse  the  nootion,  though  made  after  the  evidence  has  been  heard  by 
the  juij,  an4  they  have  been  charged  by  the  court.  Wherever  at  common 
law,  the  plaintiff  could  enter  VLnoUtproMeguif  he  may,  by  our  practice,  under  the 
act  of  1801,  enter  a  non  suit.    See  Lee*8  Dictionary  of  Practice— JV*#U«  Pr^epti. 

On  the  37th  of  February,  1835,  James  EUioU  executed  to 
Jahn  Ray,  his  bill  Hngle  at  thirteen  months  after  date,  for 
1350  dollars, --^and  his  promtssoiy  note  at  twelve  months  for 
2000  dollars.  These  Ray  assigned  by  endorsement  to 
John  A  Partlow  on  the  2nd  of  March  afterwards. 

On  the  20th  of  April,  1837,  Partlow  brought  debt  agamst 
Elliott  in  Way&6  circuit  court;  and  declared  in  one  count 
upon  the  bill,  and  in  a  second  upon  the  promissory  note*  To 
the  first  count  Elliot  pleaded  non  ii$$ignavU,  and  to  the 
second,  nil  dtbt^  and  two  special  pleas  to  the  effect,  that  the 
promissory  note  had  been  obtained  by  Ray,  Partlow  and 
others,  by  means  of  fraud  and  misrepresentation,  and  without 
consideration.     And  upon  all  of  the  pleas  issues  were  joined. 

On  the  trial  at  March  Term,  1838,  before  his  Honor  Judge 
ToTTisN  and  a  jury  of  Wayne,  after  all  the  evidence  had 
been  heard,  and  the  Judge  had  charged  th»  jury,  and  they 
were  about  to  retire  from  the  bar  to  consider  of  their  verdict, 
the  plaintiff,  by  his  attorney,  moved  the  court  to  enter  a  non 
9vAi  as  to  the  second  count.  But  the  court  over-ruled  th9 
motion,  and  the  plaintiff  excepted  to  the  opinion  over-ruling 
it,  and  a  bill  of  exceptions  stating  the  facts  was  tendered  and 
signed. 

The  jury  found  a  verdict  for  the  plaintiff  upon  the  first 
count,  and  for  the  defendant  on  the  second  count.  The  plain- 
tiff moved  for  a  new  trial,  which  the  court  refused,  and  gave 
judgment  that  he  ^ ^recover  of  the  defendant  the  debt  and  dam- 
ages assessed  by  the  jury,"  costs',  &c.  Fiom  which  judgment 
the  plaintiff  appealed  in  error. 
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January  28. 


James  Campbell  for  the  plaintifTin  error. 
Nicholson,  for  the  defendant  in  error,  said — It  is  insist- 
ed  for  the  plaintiff  that  be  had  a  right  to  enter  a  non  suit,  and 
that  the  court  below  erred  in  refusing  bis  motion. 

Judgment  of  non  suit  can  be  entered  only  at  the  instance  of 
a  defendant,  and  the  obvious  reason  is,  that  the  plaintiff  is 
always  supposed  to  be  absent  when  such  judgment  is  entered. 
Arnold  vs.  Johnson,  1  Stra.  267;  1  Saund.  R.  185  d.  d. 
The  manner  of  entering  judgment  of  non  suit  shows  clearly 
that  in  legal  contemplation  the  plaintiff  is  absent:  ^^Upon 
which  the  said  A.  being  solemnly  called,  doth  not  come,  nor 
further  prosecute  his  bill  against  the  said  B.;  therefore,"  &c. 
3  Lilly,  508.  It  would  be  an  absurdity  to  state  upon  the 
record  that  the  plaintiff  came  into  court  and  moved  to  have 
himself  called,  and  upon  his  failing  to  come,  that  judgment  of 
non  suit  was  entered.  Yet  this  was  the  absurdity  presented 
by  the  motion  of  Partlow  in  the  court  below. 

But,  notwithstanding  the  rule  that  the  motion  for  non  suit 
must  proceed  from  the  defendant,  yet  it  is  admitted  that  the 
court  cannot  order  a  non  suit  to  be  entered  against  the  con- 
sent of  the  plaintiff.  2  T.  R.  281;  If  he  be  really  ab- 
sent, he  is  supposed  to  be  voluntarily  so;  and  if  he  be  present, 
he  is  supposed  to  consent  to  the  motion  of  the  defendant  ta 
enter  a  non  suit.  Still  a  motion  by  a  plaintiff  to  enter  a  non 
suit  is  wholly  unknown  in  the  practice  of  courts. 

If  it  be  true  that  a  plaintiff  cannot  move  for  a  judgment  of 
non  suit,  it  follows  that  he  could  not  move  for  non  suit,  as  to 
part  and  proceed  to  trial  as  to  part. 

But  whether  this  position  is  true  or  not,  it  is  insisted  that  a 
non  suit  to  part  is  necessarily  a  non  suit  to  all.  Even  if  a 
defendant  move  for  judgment  of  non  suit  as  to  part,  and  the 
plaintiff  consent,  it  operates  as  a  non  suit  to  all.  This  conse- 
quence follows  necessarily  from  the  very  nature  ol  the  non 
suit,  and  is  laid  down  in  so  many  words.     5  Bac.  145. 

In  a  case  in  3  Hawk,  228,  the  right  of  a  plaintiff  to  enter  a 
non  suit  is  fully  discussed.  In  that  case  the  plaintiff  had  gone 
into  court,  and  suffered  a  non  suit  to  bs  entered,  and  the 
record  so  represented  it.  He  then  appealed  to  the  supreme 
court,  and  the  court  there  decided  that  a  plaintiff  cannot  move 


DECEMBER  TERM  1833.  549 

for  non  suit,  but  as  the  record  showed  that  the  entry  was  made      I'sniow 
at  the  instance  of  the  plaintiff,  that  they  would  consirue  it  to       Kliioit. 
be  BreiraxUy  and  upon  that  construction  decide  the  case.     A 
retraxit  is  an  open  abandonment  of  his  suit  by  a  plaintiff,  and 
operates  as  a  bar  to  any  future  action.     3  61k. 

In  the  present  case  the  court  will  construe  the  motion  of  the 
plaintiff  to  have  been  a  retraxity  and  although  the  court  below 
may  have  erred  in  not  sustaining  the  motion,  yet  as  the 
retraxit  would  have  been  a  bar  to  anothei  action,  he  has  suf- 
fered no  injury  by  that  refusal,  and  such  error  will  be  no  cause 
for  reversal.  The  record  shows  that  he  had  special  notice  of 
the  defence  relied  upon — he  was  not  taken  by  surprise,  but 
took  the  benefit  of  all  the  proof,  and  the  charge  of  the  court, 
and  then  claimed  the  right  to  enter  a  non  suit.  The  motion 
made  under  the  circumstances,  by  whatever  name  called,  will 
be  regarded  as  a  retraxit^  and  the  refusal  of  the  court  to  allow 
it  was  not  such  error  as  would  entitle  the  plaintiff  to  a  new 
trial. 

TuRLEir,  J*  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt  brought  by  the  plaintiff  against  the 
defendant,  to  recover  payment  of  two  debt?,  one  for  $1850,  February  4. 
due  by  a  bill  single  executed  to  John  Ray,  and  by  him  assign- 
ed to  the  plaintiff;  the  other  for  $2000,  due  by  a  promissory 
note,  also  executed  to  John  Ray,  and  by  him  assigned  to 
the  plaintiff. 

The  declaration  contains  two  counts,  the  first  upon  the  bill 
single,  and  the  other  upon  the  promissory  note.  On  the  trial, 
after  the  testimony  had  been  closed,  and  the  jury  charged,  but  - 
before  they  had  retired  from  the  bar  of  the  court  to  render 
their  verdict,  the  plaintiff  moved  the  court  for  leave  to  enter  a 
non  suit  on  the  second  count  of  his  declaration,  which  the 
court  refused  to  permit.  The  jury  returned  a  verdict  for  the 
plaintiff  on  the  first  count,  and  against  him  on  the  second,  and 
judgment  was  given  accordingly.  To  reverse  which,  so  far 
as  it  applies  to  the  second  count  of  the  declaration,  this  writ 
of  error  is  prosecuted. 

That  the  plaintiff,  by  the  principles  of  the  common  law,  had 
no  right  to  ask  leave  of  the  court  to  enter  a  non  suit,  is  un- 
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^*v.^*"'  questionably  true,  for  the  very  principle  upon  whfcb  a  non  suit 
EUioit.  is  founded,  supposes  an  absence  and  default  in  the  plaintiff^ 
and  that  he  does  not  pursue  and  follow  his  remedy  as  he 
ought.  3  Black.  Com.  296,  316,  376;  therefore  the  motion 
for  a  non  suit  had  to  come  from  the  defendant.  If  the  piauitiff 
wished  to  stay  his  suit,  it  had  to  be  done  either  by  a  noUi 
prosequi  or  a  retraxit.  That  the  plaintiff  was  entitled  to  enter 
a  nolle  psosequi  upon  the  second  count  of  his  declaration,  and 
thereby  prevent  a  verdict  and  judgment  thereon,  is  conceded; 
but  it  is  said,  that  inasmuch  as  he  applied  for  leave  to  enter  a 
non  suit,  and  not  a  nolle  prosequi^  the  court  did  right  in  refos- 
ing  to  permit  it. 

The  words  non  suit  and  nolle  prosequi  being  technical 
terms,  and  both  alike  operating  to  put  the  plaintifli  out  of 
court,  are  very  liable  to  be  confounded  by  some  thinkers,  and 
in  the  hurry  and  confusion  of  business.     Therefore  it  would 
be  the  duty  of  the  court,  under  such  circumstances,  always  to 
inform  the   person   making  a  wrong  application,  of  the  right. 
But  without  basing  any  argument  upon  this  remark,  it  is  suffi* 
cient  for  us  to  observe,  that  these  terms  hav^  been  so  long 
confounded  in  the  State  of  Tennessee,  as  to  produce  a  prac-* 
tice  entirely  different  from  that  of  the  common  law;  by  which 
a  plaintiff  may,  at  his  own  suggestion,  unmoved  by  the  opera- 
tion of  the  defendant  or  court,  take  a  non  suit,  and  which  can- 
not be  denied  him.     This  practice  has  been  recognised  by  the 
act  of  1801,  c  6,  §  68,  which  provides — '"that  every  person 
desirous  of  suffering  a  non  suit  on  trial  at  law,  shall  be  barred 
therefrom,  unless  he  do  so  before  the  jury  retire  from  the 
bar." 

To  unsettle  a  practice  thus  recognized,  and  of  such  long 
standing,  might  be  productive  of  much  mischief;  and  we  can 
see  no  reason  for  doing  so.  It  can  make  no  difference  whether 
you  call  it  a  non  suit  or  nolle  prosequi.  When  taken  by  the 
plaintiff  it  operates  as  a  nolle  prosequi^  when  by  the  defen- 
dants, a  non  suit;  and  results  in  a  dispute  about  names. 

But  it  is  said  that  a  non  suit  as  to  part  is  a  nonsuit  as  to  the 
whole,  and,  therefore,  the  plaintiff  had  no  right  to  have  a  par- 
tial non  suit  of  his  case. 

If  the  plaintiff  be  non  suited  by  the  defendant,  or  by  order 
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of  the  court,  as  at  common  law,  his  whole  case  is  gone;  but  F»rtiow 
wheu  we  say  that  the  plaintiff  may  himself  take  a  non  suit,  Elliott. 
and  that  it  operates  as  a  nolle  psosequiy  it  necessarily  follows, 
that  under  such  circumstances  it  muse  be  governed  by  the 
same  principles  which  are  applicable  to  a  nolle  prosequi.  If 
then  the  plaintiff  can  enter  a  nolle  prosequi  as  to  one  count  of 
bis  declaration,  and  proceed  on  the  others,  which  he  most 
unquestionably  can,  he  can  also  do  the  same  by  a  non  suit. 
We  are,  therefore,  of  the  opinion,  that  the  plaintiff  ought  to 
have  been  allowed  to  enter  a  non  suit  on  the  second  count  of 
his  declaration,  and  that  it  was  error  in  the  court  to  refuse 
kave. 

The  judgment  will  therefore  be  reversed;  and  we,  proceed* 
ing  to  give  such  judgment  as  the  court  below  should  have 
given,  direct  that  a  non  suit  be  entered  upon  the  second  count, 
and  a  judgment  final  for  the  plaintiff  upon  the  first  count;  and 
that  the  defendant  in  error  pay  the  cost  both  of  this  court,  and 
the  court  below.  • 


Dearin  v.  Fitzpatbic£. 

CHArrcEar.  Husband  and  Wife^  Wife's  Egnily.  It  is  a  well  estAlished  equU 
table  right  of  a  wife,  knowD  by  the  nanio  of  the  '•  Wife*8  Equity/' — ^to  hava 
settled,  apon  her  and  her  children,  a  raitable  provition  oat  of  her  personal 
estate  in  the  hands  of  a  tmstee;  as,  for  example,  in  those  of  an  executor  or 
adminiftrator.    5  Johns  C.  R.  464. 

Samb.  Hffw  tnfoTMd,  This  equity  will  be  enforced  by  decreeing  the  provis- 
ion ;  1-— incidentally,  when  the  husband  or  his  assignee  is  askinjc  the  aid  of  a 
court  of  equity  to  reduce  her  property  into  possession ;  2 — directly,  at  the  suit 
of  the  wife,  or  of  her  trustee,  paying  for  the  provision;  3 — ^in  case  the  ti*atr 
tee  is  willing,  or  designs  to  pay  or  deliver  the  property  to  the  husband  or  bis 
assignee,  without  suit,  all  of  tham  will  be  enjoined,  at  the  suit  of  the  wife,  from 
changing  the  possession  until  provision  made. 

jSame.  Rddmsd  into  postetswn.  But  no  case  has  gone  so  far  as  to  decree  the 
provision  after  the  husband  or  his  assignee  had  reduced  the  property  into  pos- 
session. 

The  complainant,  Polly  Dearin,  wife  of  John  Dearin,  with 
whom  she  intermarried  in  1801,  was  the  daughter  of  John 
Wilks  who  died  in  1829,  leaving  a  widow  and  children  and 
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Dcarin       grand  children-     Before  his  death  he  liad   made  his  will,  in 
Fiupatrick     which  Were  the  followiog  clauses. 

''I  leave  unto  my  beloved  wife  all  my  property  of  every 
name  and  grade  during  her  natural  life.  My  will  is,  that  at  the 
decease  of  my  wife,  all  said  property  and  effects  be  equally 
divided  between  my  children  and  grand  children  as  herinafter 
named;  to  wit,  Polly  Dearin,"  &c.,  naniiing  eight  legatees. 

His  widow  was  72  or  73  years  old  at  his  death.  In  1833, 
John  Dearin  complainant^s  husband  sold  her  interest  in  her 
fathers  estate  to  the  defendant  Morgan  Fitzpatrick  for  $385; 
and  there  was  then  a  written  assignment  thereof  executed,  in 
which  the  complainant  joined 'her  husband.  The  defendant 
becoming  dissatisfied  with  that  instrument,  had  another  drawn 
up,  which  he  applied  to  complainant  and  her  husband  to  exe- 
cute, and  which  they  accordingly  did  execute  on  the  20tb  of 
February  1836.  It  is  in  the  form  of  an  indenture  under  the 
seals  of  Dearin  and  wife,  and  purports  to  convey  all  her  in* 
terest  in  her  fathers  estate,  being  one  eightli.  thereof,  in  con- 
sideration of  $385  paid  to  them  by  the  defendant.  This 
instniment  was  proved  and  duly  registered  in  Maury  county. 

When  it  was  executed  Mrs.  Dearin  was  sick  and  confined 
to  her  bed  and  expressed  an  unwillingness  to  sign  it,  and  did 
it  only  after  asking  if  her  busband  had  already  signed  it, 
seeming  to  think  that  if  he  had  signed  it  was  useless  for  her 
to  refuse  \^x  signature.  Afterwards,  however  she  expressed 
herself  satisfied  with  what  she  had  done,  because  her  brothers 
had  entered  into  a  litigation  about  the  estate  by  which  she 
apprehended   would  be  wasted. 

In  February  1837,  Jane  Wilks,  the  widow  of  the  testator, 
died;  and  the  legatees  and  their  assignees,  shortly  afterwards 
agreed  upon  a  division  of  the  testator's  estate  amongst  them. 
The  share  of  each  in  the  property  then  in  hand  was  found  to 
be  912  dollars  and  50  cents.  To  Fitzpatrick  a  negro  named 
Bob,  valued  at  900  dollars  was  assigned,  and  the  residue  was 
paid  him  in  money.  This  was  all  (hat  was  allotted  to  him; 
though  there  still  remained  undivided  some  property,  which 
the  executors  had  not  collected  at  the  time  of  the  division 
and  also  some  property,  being  the  incfease  of  the  estate  while 
in  the  bands  of  the  tenant  for  life,  Jane  Wilks. 


DECEMBER  TERM  1838.  653 

About  the  7th  of  April,  1837,  Mrs.  Dearin  filed  this  bill  ^^"^ 
in  the  chancery  court  at  Shelbyville,  whence  the  cause  was,  Fitspatrick. 
by  consent  of  the  parties,  afterwards  sent  to  the  chancery 
court  at  Columbia,  against  her  husband,  and  Morgan  Fitzpat- 
rick,  and  John  and  William  Wilks,  executors  of  her  father's 
will;— charging  that  her  signature  to  the  assignment  of  February 
20,  1836,  had  been  obtained  by  fraud  and  undue  influence 
over  her  while  sick;  that  no  provision  out  of  her  fathers  estate 
had  ever  been  made  for  her;  that  said  assignment  purported  to 
transfer  to  Fitzpatrick  all  her  interest  in  the  testators  estate, 
some  of  which  still  remained  in  the  hands  of  the  executors; 
and  praying  that  said  assignment  might  be  declared  void; 
that  Fitzpatrick  might  be  decreed  to  reassign  her  legacy  to  a 
trustee  to  be  appointed  by  the  court,  upon  the  repayment  to 
him  of  the  sum  advanced  by  him  to  her  husband  and  interest 
thereon;  that  the  negro  Bob  might  be  delivered  up;  thai  the 
executors  might  be  enjoined  from  paying  over  to  Fitzpatrick 
any  further  portion  of  the  testators  estate;  and  decreed  to  de- 
liver up  Bob,  or  pay  over  his  value;  that  an  account  of  her 
share  of  her  father's  estate  might  be   taken,  and  for  general 

reliefi 

On  the  27th  of  July,  1837,  Fitzpatrick  answered.  He 
denied  the  fraud  and  misrepresentation  charged  to  have  been 
used  by  him  in  procuring  the  complainant's  signature  to  the 
assignment;  insisted  that  the  sum  paid  by  him  to  Dearin  for 
bis  wife's  share  of  her  fathers  estate  was  the  full  value  of  the 
expectancy  at  the  time  of  the  purchase;  stated  that  the  negro 
Bob  and  twelve  dollars  and  a  half  had  been  allotted  to  him  as 
his  entire  interest  in  the  estate  of  John  Wilks,  and  disclaimed 
any  interest  in  the  remainder  of  it. 

The  other  defendants  filed  their  answers,  from  all  which 
and  the  proof,  the  cause  appeared  as  it  is  above  stated. 

On  the  hearing  on  the  22d  of  September  1838,  before 
chancellor  Bramlitt,  he  was  of  opinion  that  the  assignment 
was  void;  and  he  accordingly  pronounced  a  decree  annulling  it, 
and  directing  that  the  negro  should  he  surrendered  up  to  the 
complainant  on  payment  to  Fitzpatrick  of  the  sum  paid  Dearin 
by  him  with  interest,  deducting  hire.     And  he  referred  it  to 
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Deann       the  Clerk  &  Master  to  take  and  state  the  necessary  accounts 

v.  ... 

Fiupatrjck.   lo  carry  this  decree  into  execution. 

The  defendant,  Filzpatrick  appealed  in  error. 
January  30.  NicHOLSON  for  the  Complainant  said,  the  facts  stated  in  the 
record  present  the  question,  whether  the  assignment  by  the 
husband  of  complainant  of  her  interest  in  a  legacy  accroing 
during  coverture  to  a  purchaser  for  valuable  consideration  will 
be  declared  void?    « 

In  the  determination  of  the  question  it  can  make  no  differ- 
ence that  the  complainant  joined  with  her  husband  in  making 
the  assignment.  To  bind  the  wife  by  her  consent  to  her  hus- 
band's receiving  her  property  she  must  be  in  court  or  lessee 
commissioners  for  the  purpose;  JlPElhaitonvs.  Howell  and 
others  J  4  Hay.   19;  Ves.  Jr.  600;  3  Cow.    699. 

But  if  the  rule  were  otherwise,  the  proof  in  the  case  shows 
that  her  consent  was  procured  under  circumstances  glaringly 
fraudulent.  She  was  on  a  sick  bed,  was  even  propped  up  to 
sign  her  name — was  too  weak  to  sign  it  and  her  husband  did  it 
for  her,  telling  her  the  law  required  her  to  execute  it.  The 
conveyance  then  operates  only  as  if  executed  by  her  husband 
alone,  and  presents  the  question,  whether  such  a  conveyance 
is  valid  and  defeats  the  wife  of  her  right  to  an  equitable  set-* 
tlement. 

1 .  By  the  common  law  marriage  amounts  to  an  absolate 
gift  to  the  husband  of  all  the  goods,  personal  chattels,  and 
other  personal  estate,  of  which  the  wife  is  actually  or  benefi- 
cially possessed  at  that  time  in  her  own  right  and  of  such 
others  as  come  to  her  during  her  marriage.  1  Rop.  Husb.  & 
Wife  169;  Com.  Dig.  Bar.  &Fem.  E.  3;  Clancy  on  Mar. 
Wom.  B.   1,  c.   1   p.   1  to  3. 

But  to  her  choses  in  action  the  husband  is  only  entitled 
when  they  are  reduced  into  his  possession  during  her  life;  2 
Rop.  Husb.  &  Wife  204;  Clan.  Mar.  Wom.  3  to  9,  442; 
2  Atk.  430;  10  Ves.  90. 

If  the  husband  can  obtaiu  possession  of  his  wife's  choses 
in  action,  without  the  aid  of  a  court  of  chancery,  he  will  be 
permitted  to  do  so.  2  Story  Eq.  632;  3  Cow.  699.  To 
this  rule  there  is  one  class  of  cases  which  form  an  exception— 
to  wit,  legacies  to  the   wife,  in  which  a  court  of  equity   will 
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restrain  the  husband  from  proceeding  at  law  until  he  will  make      Dcaria 
a  suitable  provision  for  her.     2  Story  632;  4  Hay  25;  Clan-   Fiupairick. 
cyMar.  Worn.  443,  464. 

It  matters  not  whether  the  application  for  the  property  be 
made  by  the  husband,  or  his  assignee  for  valuable  considera- 
tion; the  personal  property  of  a  feme  court  which  is  under 
the  protection  and  control  of  a  court  of  chancery,  cannot  be 
taken  from  her  without  her  consent  in  open  court,  or  by  a 
suitable  provision  made  for  her, — 3  Cow.  606,  where  all  the 
cases  are  reviewed  and  this  conclusion  drawn  as  a  rule  estab- 
lished beyond  dispute. 

The  equity  of  a  wife  will  not  only  be  enforced  in  regard  to 
her  choses  in  action  and  equitable  interests  against  the  hus- 
band and  his  assignees  where  they  are  plaintiffs,  but  it  will  also 
be  enforced  when  she  brings  a  suit  in  equity  for  the  pur- 
pose of  asserting  her  equity.  2  Story  Eq.  642,  and  cases 
cited. 

The  principles  here  laid  down  establish  the  right  of  the 
complainant  to  come  into  a  court  of  chancery  to  enforce  her 
equity  out  of  tlie  legacy  bequeathed  to  her  by  her  father;  and 
so  far  as  that  portion  of  the  property  is  concerned,  which  has 
not  been  reduced  into  possession  by  her  husband's  assignee 
they  are  conclusive. 

But  it 'may  be  urged  that  as  to  the  negro,  the  assignee  has 
reduced  him  to  actual  possession  and  thereforre  that  her  equi- 
ty as  to  him  is  gone. 

In  answer  to  this  position  complainant  insists,  that  her  hus- 
band's assignee  took  nothing  more  by  his  purchase  than  the 
right  which  her  husband  had,  Clancy  504,  and  that  her  hus- 
band's right  was  burthened  with  the  condition  annexed  to  it  by 
law,  that  she  was  to  have  her  equitable  settlement  out  of  the 
legacy,  Clancy  464,  441.  His  assignee  took  the  assign- 
ment with  the  same  burden.  Her  husband  could  not  have 
reduced  the  property  to  possession  without  her  consent, 
except  upon  the  condition  of  taking  it  as  trustee  for  her  bene- 
fit and  subject  to  her  equity.  Had  he  filed  his  bill  against 
her  father's  executors  for  the  property  she  must  necessarily 
have  been  joined  with  him  in  the  bill  and  the  court  would 
then  have  protected  her  rights.     Her  husband's  assignee  could 
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Deario      not  bave  proceeded  by  bill  to  gain  possession  of  tbe  property 
Fitzpairick.    wlthoilt  joining  her  either  as  plaintiff  or  defendant,  in  either  of 
which  cases  her  rights  would  have  been  protected;  for  it  can- 
not be  possible  that  her  husband  could  convey  a  greater  right 
than  he  himself  possessed. 

The  property  was  en  masse  in  the  hands  of  the  executors  as 
trustees; — the  will  required  it  to  be  divided  into  eight  shares;— 
the  legacies  were  not  specific  but  general.  By  our  laws  there 
was  but  one  course  for  the  legatees  to  obtain  a  division  and 
distribution — that  was  by  bill  in  chancery, — the  property  was 
exclusively  under  the  control  of  the  court  and  could  not  legal- 
ly be  withdrawn  from  its  control,  except  by  application  to  the 
chancellor.  In  this  application  complainant  must  necessarily 
have  been  a  party. 

It  would  indeed  be  an  anomaly  if  her  husband's  assignee 
without  her  consent  and  without  notice  to  her  could  enter  into 
such  an  agreement  with  the  other  legatees  as  would  wrest  from 
the  court  its  control  over  the  property  and  defraud  com- 
plainant out  of  her  right  to  a  provision. 

The  circumstances  under  which  the  possession  was  obtain* 
ed  show  a  design  to  defeat  her  equity— the  life  estate  of  her 
mother  terminated  in  April,  and  in  May  the  legatees  together 
with  her  husband's  assignee  and  the  executors  meet  together 
and  make  a  division  of  the  negroes  without  notice  to  com- 
plainant, and  in  disregard  of  the  fact  that  part  of  the  legatees 
were  minors.  This  proceeding  can  be  viewed  in  no  other  light 
than  as  a  fraud  upon  complainant's  rights,  and  as  an  attempt 
to  defeat  her  equity  by  a  hasty  reduction  of  the  properly  into 
possession.  Besides,  although  the  assignee  obtained  actual 
possession  of  the  property,  yet  his  title  was  incomplete,  as 
both  executors  have  proved  that  they  never  assented  to  the 
legacy.  It  is  clear  that  if  complainant  had  had  notice  of  the 
intended  division  she  could  have  applied  to  the  chancellor  and 
restrained  the  parties — it  follows  that  a  division  made  without 
notice  on  her  part  and  contrary  to  law,  must  be  null  and  void 
so  far  as  the  same  was  calculated  to  affect  her  right. 

The  argument  thus  far  has  been  made  upon  the  supposi« 
tion  that  the  interest  assigned  by  complainant's  husband  was 
an  immediate  interest  subject  to  present  enjoyment — that  it 
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was  a  legacy  which  the  assignee  could  reduce  into  immediate  Deann 
possession.  This  was  not  however  the  case — it  was  a  revers-  Jitipatrick. 
ionary  interest  subject  to  be  enjoyed  only  after  the  death  of 
complainant's  mother.  Her  father  died  in  1829  leaving  bis 
property  to  his  wife  during  her  life,  and  after  her  death  to  be 
divided.  In  1836  previous  to  her  death  the  assignment  was 
made — it  was  the  assignment  of  an  interest  to  be  enjoyed 
after  the  termination  of  a  life  estate. 

There  is  one  other  view  of  this  case  which  is  relied  upoa 
in  support  of  the  decree  made  below.  It  is  the  doctrine  of 
courts  of  equity,  as  to  constructive  frauds,  in  what  are  called 
catching  bargains  with  heirs,  reversioners  and  expectants  on 
the  life  of  their  parents,  or  other  ancestors.  « 

In  cases  of  this  sort,  courts  of  equity  have  extended  a 
degree  of  protection  to  the  parties,  approaching  to  an  inca- 
pacity to  bind  themselves  absolutely  by  any  contract,  and  as 
it  were  reducing  them  to  the  situation  of  infaots,  against  the 
effects  of  their  own  contract.  Hence  it  is,  that  in  ell  cases 
of  this  sort,  it  is  incumbent  upon  the  party  dealing  with  the 
heir  expectant  or  reversioner,  to  establish,  not  merely  that 
there  is  no  fraud;  but  to  show  that  a  full  and  adequate  consi- 
deration has  been  paid;  for  mere  inadequacy  of  price  is 
sufficient  to  set  aside  the  contract.  The  court  will  relieve 
upon  a  general  principle  of  mischief  to  the  public,  with  out 
requiring  any  particular  evidence  of  imposition,  unless  the 
contract  is  shown  to  be  above  all  exception.  1  Story's 
Eq;  329,  citing  16  Ves.  512;  17  Ves.  20;  2  Atk.  28;  2 
Ves.  149. 

lo  Shelly  vs.  JWzsA,  3  Mad.  R.  232,  Sir  John  Leach 
uses  this  strong  language,  ^'In  more  modern  times,  it  has 
been  considered,  not  only  that  those  who  were  dealing  for 
their  expectancies,  but  those  who  were  dealing  for  actual  re- 
mainders also,  were  so  exposed  to  imposition  and  hard 
terms,  and  so  much  in  the  power  of  those  with  whom  they 
contracted^  that  it  was  a  fit  rule  of  policy  to  impose  upon 
all  who  dealt  with  expectant  heirs  or  reversioners,  the  onus 
of  proving  that  they  had  paid  a  fair  price;  and  otherwise  to 
undo  their  bargains  and  compel  a  reconveyance  of  the  pro- 
perly piirchased.'*     In   the  present  case,  but  two  witnesses 


1 


558  NASHVILLE. 

m 

Dearin      gpeak  of  the  value  of  the  complainant's  interest  at  the  time 
fiupitri.k.    of  the  purchase;  one  says,  that  $385  was  a  fair  price,  and 
the  other  says,  that  at  no  time  since  the  purchase  was  the 
boy  Bob  worth  as  little  as  $  400.     The  former  witness  ad- 
mits that  he  had  purchased   the  share  of  another  ftmt   co- 
*  vert  for  ^  400;  his   opinion  therefore  is  that  of  an   interest- 

ed witness,  and  the  defendant  has  failed  to  prove  that  he  gave 
a  full  and  fair  price. 

The  principles  applicable  to  reversionary  choses  in  action 
and  other  reversionary  equitable  interests  of  the  wife  are  the 
same  with  those  laid  down  as  applicable  to  choses  in  action, 
subject  to  immediate  enjoyment,  except  that  they  are  applic- 
^  able'  in  the  former  cases  in  a  manner  more  favorable  to  her 
rights  than  in  the  latter.  2  Story's  Eq.  640. 

It  is  laid  down  explicitly  in  the  authority  just  quoted,  that 
^^no  assignment  by  the  husband,  even  with  her  consent  and 
joining  in  the  assignment,  will  exclude  her  right  of  survivor- 
ship in  such  cases.  The  assignment  is  not,  and  it  cannot 
from  the  nature  of  things  amount  to,  a  reduction  into  posses- 
sion of  such  reversionary  interests;  and  her  consent  during 
the  coverture  to  the  assignment  is  not  an  act  obligatory  upon 
tier.  Nay,  in  such  a  case,  the  wife's  consent  in  court  to  the 
transfer  to,  or  by  her  husband,  of  such  reversionary  interest 
will  not  be  allowed.  That  consent  is  not  acted  upon  by  the 
court,  except  where  she  is  to  part  with  her  equity  to  a  settle- 
ment, or  with  her  own  present  separate  property;  but  never 
for  the  purpose  of  parting  with  her  reversionary  properly,  or 
with  the  right  of  survivorship."  These  positions  are  sus- 
tained by  a  numerous  class  of  cases  cited  at  page  641  of 
Story's  Eq. 

F.  B.  Fogg,  for  the  defendant,  said,  the  bill  cannot  be 
supported.  The  husband  had  a  clear  right  to  assign;  for  the 
assent  of  the  executors  to  the  legacy  to  the  tenant  for  life, 
was  an  assent  to  the  provision  in  favor  of  those  in  remainder. 
4Dev.  Rep.  81;  1  Roper,  660,  670;  6  Paige,  366;  2 
Story's  Eq.  641-9. 

The  husband  and  wife  are  both  living,  he  is  in  good  cir- 
cumstances, and  there  is  no  complaint  of  his  conduct.  There 
is  no  fraud;  and  the  only  witness  who  testifies  about  the  value 
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of  the  property  in  1833,  says  it  was  wortli  $400,  and  de-       *'*?'■'"' 
fendant  gave  $385.     If  the  property  had   been  lost  or  des-    Fiupatrkk. 
troyed,  if  the  negro  had  died,  the  loss  would  have  been 
that  of  defendant. 

Green,  J.  delivered  the  opinion  of  the  court. 

In  this  case,  the  negro  in  controversy,  beingpartof  alegac^  *  *"*'^ 
left  complainant- by  hei-  father,  was  reduced  into  possession, 
during  her  coverture,  by  the  defendant  as  assignee  of  het 
husband.  The  assignment,  by  the  husband,  was  for  a  valu* 
able  consideration,  without  any  pretence  of  fraud  as  to  him^ 
and,  to  say  the  least,  vested  the  assignee  with  all  the  rights 
which  the  husband  possessed.  • 

Had  the  husband,  by  agreement  with  the  other  legatees, 
made  a  division  of  the  estate,  and  received  this  negro  as  hits 
part  of  ihe  estate,  there  is  no  doubt,  but  that  such  divisiod 
would  have  been  legal,  and  would  have  vested  in  the  lega-^ 
tees  an  exclusive  right  to  the  portion  allotted  to  each.  It  iff 
true,  had  any  of  the  legatees  refused  to  consent  to  a  divisions- 
it  could  not  have  been  procured  but  by  application  to  a  court 
of  chancery.  In  such  case,  before  the  husband,  or  his  as- 
signee could  have  obtained  the  complainant's  portion  of  th^ 
estate,  the  chancellor  would  have  made  a  suitable  provision 
for  her.  2  Story's  Eq.  §  1403,  et  seq. 

This  was,  formerly,  as  far  as  the  courts  would  go  in  favo^ 
of  a  wife's  equity  for  a  settlement  out  of  her  equitable  inter- 
ests. But  it  is  now  settled,  that,  whenever  she  id  entitled  to 
such  settlement  against  her  husband  or  his  assignees,  she  may 
assert  it  by  bringing  her  bill  to  enjoin  the  husband  or  his  as- 
signee from  reducing  such  property  to  possession,  until  pro- 
vision shall  be  made  for  her.  So  that  there  is  no  distinction 
founded  upon  the  mere  consideration — who  is  plaintiff  od 
the  record.     2  Story's  Eq.  §  1413;  Clancy  on  Rights,  471 

to  476. 

But  no  case  has  ever  gone  so  far  as  to  entertain  a  bill,  by 
the  wife,  for  this  purpose,  after  the  property  has  been  re- 
duced into  possession  by  the  husband  or  his  assignee.  This 
would  be  attended  with  infinite  embarrassment  and  mischief. 
If  it  could  be  done  at  all,  it  might  be  done  years  after  the  pos- 
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^^^"^      session  bad  been  acquired,  when  the  characler  and  value  of  tbe 
Fitzpairick.    property  may  have  greatly  changed;  and  after  tbe  wife  seeking 
this  relief,  bad  contributed  to  consume  the  consideration  which 
the  assignee  bad  given  her  husband  for  her  estate. 

We  therefore  think  that  tbe  complainant  is  not  entitled  to 
'  the  negro  in  controversy,  by  way  of  settlement  to  her  sepa- 

rate use.  It  is  stated  in  the  bill,  that  the  negro  does  not 
constitute  the  entire  legacy,  to  which  the  defendant  claims 
title,  under  the  assignment;  and  that  a  portion  of  complain- 
ant's part  of  her  father's  estate,  remains  to  be  reduced  to 
possession.  But  the  defendant,  in  his  answer,  disclaims  any 
right  to  receive  any  thing  further  under  the  assignment,  and 
alledges,  that  he  has  received  the  negro  in  question  as  his 
entire  share.  Upon  this  subject  there  is  no  testimony,  so 
that,  in  this  suit,  no  decree  can  be  made  respecting  it. 

Let  the  decree  be  reversed)  and  the  bill  dismissed  with 
costs. 

Note.  Perhaps,  chancery  ought,  on  just  principles,  to  restrain  the  hus- 
band from  availing  himself  of  any  means^  either  at  law  or  cfttttf,  of  posses- 
sing himself  of  the  wife's  personal  property  in  action,  unless  he  make  a  compe> 
tent  provision.  .  .  Chancery  tDti/ restrain  tbe  husband  from  proceeding  io 
the  ecclesiastical  courts  for  the  recovery  of  the  wife's  legacy,  until  a  provision 
is  made  for  her;  and  upon  that  doctrine  a  suit  at  law  for  a  legaejf  or  dUtrikniiwa 
»kare,  ought  equally  to  be  restrained,  for  such  rights  in  action  are  of  an  equit- 
able nature,  and  properly  of  equitable  cognizance.  .  Tf  the  husband  can 
acquire  possession  of  his  wife's  property  withuut  a  suit  at  law  or  in  equity, — or, 
by  a  suit  at  law  without  the  aid  of  chancery, — except,  perhaps  as  to  legacies, 
and  portions  by  will,  or  inheritance,  as  has  already  been  suggested, — the  hus- 
band will  not  be  disturbed  in  the  exercise  of  that  right.  2  Kent's  Com.  139  t6 
142,  3d  ed. 
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ClULDREdS     V8.    YOURIE. 

iVfiSF£ASANCB,  The  performance  in  an  iiuproper  manner,  place  or  time,  of  an 
act  which  it  waa  n  party's  duty,  contract  or  right  to  do,  is  a  miflfeasancc. 
ChUt9*s  Gtngral  Practice,  9. 

Sa^B.  MiKHa  DriU,  To  go  through  the  exercises  of  the  militia  drill  iii  the 
public  sqaai*es  and  business  resorts  of  towns  and  villages  is  a  misfeasance. 

Same.  Con»tqitential  DofMgts,  The  officer  under  whose  command  it  is  done^ 
is  responsible  for  consequential  damages;  as  if  a  team  hitched  to  a  wagon  and 
standing  in  the  asual  resoits  of  business — taktag  fright  at  the  exercises — run 
away,  wherebj  one  of  the  horses  is  killed,  the  Captain  is  responsible  for  his 

Yourie  sued  Childress  on  the  9th  of  February,  1838,  in 
ihe  circuit  court  of  Rutherford  in  casej  and  declared,  that 
whereas  the  said  James  Yourie,  heretofore,  to  wit,  on  the  8th 
day  of  January,  1838,  at  the  county  aforesaid,  was  the  lawful 
owner,  and  in  possession  of  a  certain  bay  horse,  of  great 
value,  to  wit,^f  the  value  of  one  hundred  and  twenty-five  dol- 
lars, which  said  horse,  together  with  five  other  horses,  also 
ihe  |iroperty  of  the  ^aid  James  Yourie,  was  then  and  there 
hitched  to,  and  was  drawing  the  wagon  of  the  said  James 
Yourie;  along  and  upon  a  certain  common  and  public  high- 
way, to  wit:  along  and  upon  the. public  square  and  streets  of 
the  town  of  Murfreesborough,  the  said  horses  and  wagon 
Jbeing  controlled  and  driven  by  the  servant  of  the  said  J^mes 
Yourie,  and  the  said  John  W.  Childress,  then  and  there  being 
the  captain  and  commanding  ofScer  of  a  volunteer  company  of 
militia  men,  calling  themselves  by  the  name  and  style  of  the 
Rutherford  Greys,  who  were  then  and  there  parading  and 
niustering  under  the  direction  and  command  of  the  said  John 
W.  Childress,  upon  said  public  square  and  streets,  in  the 
view  of,  and  within  fifty  paces  of  the  said  horses,  so  hitched 
to  and  drawing  said  wagon,  ordered  and  commanded  said 
company,  tlien  and  there  being,  and  so  under  his  command, 
to  discharge  and  fire  off  the  muskets  and  mustering  arms 
which  they  then  and  there  held  in  their  hands,  loaded  and 
charged  with  powder  and  wadding,  or  with  blank  cartridges; 
and  the  said  company  then  and  there,  in  view  of,  and  at  the 
distance  aforesaid  from  said  horses  and  wagon,  in  obedience 
to  the  command  so  given,  did  discharge  off  the  muskets  and 

/nusteiing  arms,  held  by  (hem  as  aforesaid,  and  loaded  and 
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Cbiidm*  charged  as  aforesaid,  with  a  great  noise;  which  firing  of  said 
Yoarie.  muskets  and  musteriog  arms,  frightened  and  alarmed  the  said 
baj  horse,  of  the  said  James  Yourie,  together  with  the  other 
horses  of  the  said  James  Yourie,  then  and  there  being  hitched 
to,  and  drawing  the  wagon,  and  driven  by  the  servant  of  the 
said  James  Yourie  as  aforesaid,  and  by  means  of  which  said 
firing  said  horses  became  ungovernable,  and  were  caused  to 
run  off  with  said  wagon  with  great  speed  and  violence,  and  hj 
means  of  which  one  of  the  fore  legs  of  the  said  bay  horse  was 
broken,  and  he  was  then  and  (here  otherwise  greatly  bruised 
and  injured,  by  being  violently  dragged  upon  the  ground  by 
the  other  horses  so  hitched  to  the  wagon  as  aforesaid;  and  by 
means  of  which  the  said  bay  horse  became,  and  was  of  no 
vqlue  to  the  said  James  Yourie,  and  in  fact  died  of  the 
wounds  and  injury  so  received,  as  aforesaid. 

The  defendant  pleaded  not  guilty;  and  the  parties  there- 
upon, at  November  Term,  1838,  submitted  to  the  court,  his 
Honor  Judge  Rucks  presiding,  instead  of  Anderson  Judge, 
the  following  agreed  case. 

The  defendant  is  commander,  as  captain,  of  a  volunteer 
company,  regularly  organized  under  the  laws  of  Tennes- 
see, the  officers  commissioned  as  the  law  directs,  and  with 
arms  drawn  by  the  company  from  the  Governor.  The  com- 
pany, with  the  defendant  as  captain,  were  mustering  in  and 
near  Murfreesborough  on  the  8th  of  January  last;  the  mus- 
ter on  that  day  was  in  pursuance  of  a  previous  regular  ap- 
pointment under  the  constitution  of  the  company.  The  pub- 
lic square  of  Murfreesborough  was  regularly  designated  by 
the  company  as  the  mustering  ground.  On  the  8th  of  Jan- 
uary the  company  met  in  the  morning  on  the  public  square 
of  said  town,  and  marched  to  a  grove,  two  or  three  hun- 
dred yards  from  the  square,  and  drilled  for  some  hours.  The 
drum  was  beating,  the  fife  playing,  and  the  company  fir- 
ing in  the  grove.  TKe  company  then  started  and  went  to  the 
square,  with  fife  playing  and  drum  beating  all  the  way  from 
the  grove  to  the  square.  When  the  company  reached  the 
square,  the  captain  ordered  the  company  to  wheel  to  the 
riglit;  which  order  would  have  taken  the  company  immediate- 
ly to  the  wagon  of  the  plaintiff,  which  was  standing  on  the 
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north  side  of  the  square,  with  the  horses  hitched,  under  the  chiidrew 
care  of  a  wagoner  hired  by  plaintiff;  but  when  the  defendant  Youri«. 
saw  the  wagon  he  changed  his  order,  and  marched  the  com- 
pany about  mid-way  of  the  square,  on  the  east  side  from  the 
wagon.  The  company  halted  at  this  place,  and  under  the  . 
command  of  defendant,  fired.  The  horses  of  plaintiff  imme- 
diately after  the  firing,  ran  off  with  the  wagon;  and  one  of  the 
horses  broke  his  leg,  and  was  killed  by  plaintiff.  The  wagoner 
of  plaintiff  had  sufficient  timej  after  the  company  reached  the 
square,  to  have  unhitched  the  horses  before  the  firing;  but 
made  no  attempt  to  do  so.  The  wagoner  was  told  by  some 
one  to  unhitch  his  horses,  that  the  company  were  ^bout  to 
fire,  and  they  would  run  away;  but  he  did  not.  It  is  agreed, 
that  beating  the  drum,  playing  the  fife,  and  firing,  is  a  part  of 
the  drill  of  a  volunteer  company,  and  that  the  beating  of  drums, 
playing  of  a  fife,  and  the  firing  of  guns,  will  most  generally 
tend  to  the  frightening  of  horses. 

His  Honor  gave  judgment  that  the  plaintiff  recover  of 
the  defendant  105  dollars,  the  amount  of  damages  agreed  upon 
between  the  parties,  costs,  &c.  The  defendant  appealed  in 
error. 

Kebblc  for  the  plaintiff  in  error. 

Ready  for  the  defendant.  ^^"^  ^^' 

Reese,  J.  delivered  the  opinion  of  the  court. 

Upon  the  case  agreed  in  this  record,  we  are  of  opinion  that  February  4. 
the  circuit  court  pronounced  a  proper  judgment. 

The  plaintiff  is  the  captain  of  a  volunteer  company  in  the 
county  of  Rutherford,  to  whom  public  arms  have  been  fur- 
nished. On  the  day  mentioned  in  the  case  agreed,  the  com- 
pany, under  the  command  of  their  captain,  were  made  toper- 
form  the  usual  military  evolutions,  and  for  three  hours  were 
instructed  iu  the  exercises  of  the  drill  in  a  grove  near  the  town 
of  Murfreesborough.  This  was  very  proper,  and  at  that  place 
the  company  ought  to  have  been  dismissed. 

But  the  captain  saw  proper  to  march  them,  with  driim  beat- 
ing, fife  playing,  and  banner  displayed,  to  the  public  square  of 
the  town  of  Murfreesborough;  and  when  arrived  there,  caused 
them  to  discharge  their  guns,  which  frightened  the  horses  of 
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Chiidrew  (Jig  piaiQiiff  below,  which  were  hitched  to  bis  wagon,  causing 
Yourie.  them  to  ruD  away  with  it,  whereby  one  of  them  was  killed* 
This  was  a  result  very  naturally  consequent  upoQ  the  conduct 
of  the  officer,  and  very  likely  to  ensue.  His  conduct  was 
highly  improper.  A  military  parade  upon  the  public  square 
of  a  town,  and  the  discharge  of  small  arais,  may  endanger  not 
only  the  property,  but  the  life  of  persons,  who  have  a  right  to" 
be  there  in  the  ordinary  pursuit  of  business. 

To  muster  and  drill  men  is  a  lawful  and  laudable  employ- 
ment. It  is  the  duty  of  the  officer;  but  at  the  same  time  it 
must  be  so  conducted,  as  not  to  produce  injury. and  loss  to 
others.  It  must  be  done  in  the  proper  manner,  the  proper 
place,  and  the  proper  time;  not  negligently,  not  wantonly,  not 
so  as  to  injure  others.  If  officers,  tempted  to  exhibit  them- 
selves and  their  troops,  in  the  pride,  pomp,  and  circtimstance 
of  mmic  toar,  will  invade  the  business  resorts  of  towns  and 
villages;  and  by  unusual  sights  and  sounds  frighten  the  horses, 
and  upset  the  carriages  of  their  neighbors,  they  must  answer 
for  the  consequences. 

Let  the  judgment  be  affirmed. 

NofFE.  Aiithortties,  Cole  v».  Fisher,  11  Mass.  R.  137.  When  the  lafr  aathcK 
rises  aa  act,  and  nothing  is  done  but  what  is  necessary  to  accomplish  the  act, 
those  who  perform  it,  fire  not  liable  as  trespB«sers«  Wiliitmu  vs.  .^wry,  14 
Mass.  R.  20;  CalUnder  tb.  Marah,  1  Pick.  418.  Bat  no  man  shall  be  excused 
of  a  trespass  except  It  may  be  adjudged  ntierly  withont  his  ianlt,  and  that  he 
committed  no  negligence  to  gire  occasion  to  the  hart.  fV€av9r  vs.  Ward,  Ho* 
bart,  134. 
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GuioK  V8.  Burton. 

1)XBC£NT.  Seixin  in  deed^  Independeutly  of  any  statutory  provisiun  upon  the 
subject,  it  may  well  be  doubted  whether  the  rale  of  the  common  law  ought  (o 
be  maintained  in  this  country — *-That  when  a  person  acquires  an  estate  in  fee 
simple  in  land,  by  dtcent^  it  is  necessary  that  he  should  eater  on  the  lands  to 
l^ain  a  seisin  m  detd,  in  order  to  transmit  it  to  his  heirs."  3  Cruise's  Dig.  Tit* 
29,  c3,  $6;  Littleton,  $8. 

Same.  lUUof  the  Common  lav  r$pealtd.  The  act  of  1784,  C  22,  §  2,  transmits 
to  the  heirs  of  an  intestate  owner,  whatever  right,  title  or  interest  he  had  in 
the  inheritance  of  land,  at  his  death,  without  his  ever  having  had  any  seizin 

in  deed.    4  Kent's  Com.  388,  3d  Ed. 

Ejectment  for  389  acred  of  land  in  the  vicinity  of  Mur- 
freesborough.  The  action  was  commenced  on  the  16ih  -of 
April,  1831.  The  notice  was  served  on  Samuel  Anderson, 
Robert  Jetton,  Willie  Patrick  and  Joseph  Newman.  At 
October  Term,  1831,  Frank  N.  W.  Burton  was  admitted 
to  defend  jointly  with  Anderson,  Jetton  and  Newman,  and 
Burton  and  David  Wendell  jointly  with  Patrick,  instead  of 
the  casual  ejector,  upon  entering  into  the  common  rule. 
The  cause  was  tried  at  February  Term,  1837,  before  his 
Honor,  William  T.  Brown,  judge  of  the  6th,  sitting  in- 
stead of  Judge  Anderson,  of  the  5th  circuit,  who  was  a 
defendant.     The  facts  submitted  to  the  jury  was  as  follows. 

Military  warrant.  No.  138,  was  issued  it)  Henry  Win- 
born,  of  North  Carolina,  was  located  by  John  Drake,  on 
on  the  7th  of  February,  1784,  and  surveyed  by  B.  William 
Pollock,  deputy  of  Martin  Armstrong,  on  the  15th  of 
March,  1785.  By  patent,  No.  164,  founded  on  said  war- 
rant, and  dated  March  7,  1780,  North  Carolina  granted  to 
said  Winborn  389  acres  of  land — on  the  waters  of  Stone's 
river,  so  as  to  include  a  spring  about  three-fourths  of  a  mile 
east  of  Col.  Archibald  Lytle's,  7200  acre  survey,  ^^beginnirig 
at  a  sycamore  tree,  about  eighty  poles  below-  the  spring; 
then  240  poles  to  a  mulberry  tree;  then  south  259}  poles  to 
to  a  hickory,  and  three  small  oaks;  then  west  240  poles  to  a 
honey  locust  and  mulberry;  then  north  259i  poles  to  the  be- 
ginning." 

The  grantee  never  look  possession  of  the  land. 

He  had  a  daughter  Elizabeth,  his  only  child,  born  April 
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GuioiT  23,  1792.  He  died  two  or  three  years  afterwards,  ihat  fe, 
Burton,  j^  the  year  1794  or  1795,  intestate.  His  daughter,  and  heir 
at  law,  married  John  Guion,  who  is  yet  alive,  about  the 
23d  of  April,  1808,  at  her  age  of  sixteen  years;  and  od 
the  21s'  of  February,  1810,  gave  birth  to  a  son,  Henry  L. 
Guion,  the  lessor  of  the  plaintiff. 

tiardy  Murfee  the  ancestor  of  the  defendant,  l^urton's  wife, 
in  clearing  an  adjoining  tract,  unintentionally  included,  in  bis 
enclosure  made  about  1 809,  an  acre  or  two  of  the  Winborn 
tract,  of  which  enclosure  he  held  possession  till  his  death, 
but  so  far  as  appears  upon  the  record,  without  any  title. 

After  that  event,  to  wit,  on  the  12th  of  January,  1S13, 
two  of  the  heirs  of  Hardy  Murfree  filed  their  petition  for  par- 
tition ol  bis  real  estate  in  the  county  of  Williamson,  in  which 
petition  they  describe  the  Winborn  tract,  as  part  of  said  Har- 
dy Murfree 's  estate.  Commissioners  were  appointed  to 
make  the  partition,  who  made  the  valuation  and  devision  ob 
the  31st  of  December,  1813,  returned  their  proceedings  to 
court  on  the  6th  of  January,  1814,  on  which  day  (bey  were 
spread  of  record.  Lot  No.  4,  of  this  partition,  includiiig 
the  Winborn  tract,  by  metes  and  bounds,  was  assigned  theie- 
in,  to  Lavinia  B.  Murfree,  wife  of  defendant  Burton. 

On  the  10th  of  January,  1815,  Elizabeth  Guion  died  in- 
testate, leaving  the  lessor  of  the  plaintiff  her  only  son  and 
heir,  and  her  husband,  John  Guion,  surviving. 

The  defendant.  Burton,  took  possession  of  the  hnd,  on-' 
der  the  partition,  about  the  10th  of  January,  1815;  and  the 
question  below  was,  whether  he  took  possession  before  or 
after  that  date.  For  if  he  took  possession  before  Mrs.  Guion's 
death,  it  was  admitted  below,  in  the  argument  previous  to 
the  motion  for  the  new  trial,  that  the  statute  of  limitations 
began  to  operate  in  the  life  time  of  the  mother  of  the  lessor 
of  the  plaij3tiff,  and  that  he,  though  an  infant,  woidd  be 
barred  in  seven  years.  The  jury  thought  that  the  possession 
commenced  before  the  10th  of  January,  181 5  ^  and  tbey 
accordingly  found  for  the  defendant. 

On  the  motion  for  the  new  trial,  the  question  was  made, 
whether  Mrs.  Guion,  who  claimed  by  descent  from  ber  fa- 
ther, the  grantee,  and  who  never  made  any  entry  upon  tbe 
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land,  was  rested  with  such  a  seizin  as  would  ennhle  lier  heir       Cuion 

y 

to  inherit  from  her?   'His  Honor  overruled  the  motion,  and       ruri-n 
gave  judgment  on    the    verdict   for  the    defendants.     The 
plaintiff  appealed  in  error. 

Ready  &  Meios  for  the  plaintiff  said,  the  first  cannon 
of  descent,  as  laid  down  by  Blackstone,  is,  "That  inherit- 
ances shall  lineally  descend  to  the  issue  of  the  person  who 
last  died  actually  seized,  in  injiniiumi  but  shall  never  line- 
ally ascend."  2  Coram.  208.  Lord  Coke,  I  Inst.  1!  b., 
says  it  is  a  maxim  that  a  man,  that  claimeth  as  heir  in  fee 
simple  to  any  man  by  descent,  must  make  himself  hcfr  to 
film  that  was  last  seized  of  the  actual  freehold  and  inherit- 
ance."  2  Thomas  Coke,  192,  top  page.  Lord  Hale,  in 
the  lltb  chapter  of  his  History  of  the  Common  Law,  page 
267,  says — "The  last  actual  seizin  in  any  ancestor,  makes 
faim  as* it  were  the  root  of  the  descent,  equally  to  many  m^ 
intents,  as  if  he  had  been  a  purchaser;  and  therefore  he  that 
cannot,  according  to  the  rules  of  descent,  derive  his  succes* 
sioD  from  him  that  was  last  actually  seized,  though  he  might 
have  derived  it  from  some  precedent  ancestor,  shall  not  in- 
herit. And  hence,  he  continues,  it  is,  that  where  lands  de^* 
scend  to  the  eldest  son  from  the  father,  and  the  son  enters 
and  dies  without  issue;  his  sister  of  the  whole  blood  shall  in- 
herit as  heir  to  the  brother,  and  not  the  younger  son  of  the 
half  blood;  because  he  cannot  be  heir  to  the  brother  of  the 
half  blood:  but  if  the  eldest  son  had  survived  the  father,  and 
died  before  enfry^  the  youngest  son  should  inherit,  as  heir  to 
the  father;  and  not  the  sister,  because  he  is  heir  to  the  fa- 
ther, who  was  last  actually  mzed." 

From  which  this  rule  is  deduced — "That  when  a  person 
acquires  an  estate  in  fee  simple  in  land  by  descent,  it  is  ne- 
cessary that  he  should  enter  on  the  lands  to  gain  a  seizin  in 
deedj  in  order  to  transmit  ii  to  his  heir;  for  if  he  has  seizen 
in  law  only,  it  will  not  be  sufficient."  3  Cruise's  Dig.  Tit. 
29,  c  3,  §  5;  4  Kent's  Com.  30;  Jackson  vs.  Johnson^  5 
Cowen's  Rep.  74. 

But  where  an  ancestor  acquires  an  estate,  by  his  cwn  acty 
that  is,  by  purchase,  he  is,  in  many  cases,  allowed  lo  trans- 
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(iiiiiin       i^it  ii  (Q  iiig  heirs,  though  he   never  had  actual  seizin  of  it 
Uiirion.     himself.     Cruise,  loco  cit.  §  7,  and  Kent. 

Thus  it  seems  to  be  a  rule,  that  to  make  a  man  what  Lord 
Hale  calls  the  ''root  of  the  descent/^  he  must  cither  make  an 
Actual  enlry^  to  wit,  in  cases,  where  the  land  descends  or 
is  devised  to  him;  or  he  must  acquire  his  estate  by  some  of 
those  means,  whidi  are,  per  se,  equivalent  to  actual  entry. 
In  other  words,  he  must  be  last  actually  seized:  be  must 
have  a  seizin  in  deed.  This  actual  seizin,  or  seizen  in  deed 
may  be  acquired  in  two  ways,  as  we  see  from  the  following 
passage  from  1   Cruise,  Tit.  1 ,  Estate,  in  Fee,  §  24. 

"Where  a  freehold  estate  is  conveyed  to  a  person  by  fe- 
offment, with  livery  of  seizin;  or  by  any  of  those  convey- 
unces,  which  deiive  their  effect  from  the  statute  of  uses;  he 
acquires  a  seizin  in  dcedy  and  b  freehold  in  deed.  But  where 
a  freehold  estate  coraos  to  a  person  by  act  of  law,  as  by  de* 
scent,  he  only  acquires  a  seizin  in  law;  that  is  a  right  to  the 
possession;  and  his  estate  is  called  a  freehold  in  law.  For 
he  must  make  an  actual  entry  on  the  land  to  acquire  a  seizioy 
and  a  freehold  in  deed." 

A  government  patent,  or  statutory  deed  duly  proved  and 
registered,  would  vest  a  man  with  a  seizen  and  freehold  in 
deedy  and  make  him  the  "root  of  the  decsent."  But  if  a  gov- 
ernment grantee,  thus  vested  with  a  seizin  in  deed,  die, 
leaving  a  daughter,  to  whom  the  land  granted  descends,  and 
such  daughter  marry,  have  issue  and  die,  it  is  submitted  that, 
tsithout  an  actual  entry  in  her  life  /tme,  she  is  not  a  "root 
of  descent,"  and  her  issue  cannot  claim  by  descent  from 
her,  nor  her  husband  be  tenant  by  the  curtesy. 

This  is  precisely  our  case.  -  The  land  was  granted  by 
North  Carolina  to  Henry  Winborn,  who,  being  thereby  vest- 
ed with  a  seizin  in  deed,  and  a  freehold  in  deed,  was  a  stock 
from  which  a  descent  might  be  derived.  His  daughter,  Eli- 
zabeth, married,  had  issue,  Henry  L.  Guion,  the  lessor  of 
the  plaintiff,  and  died,  never  having  actually  entered  upon 
the  land.  We  therefore  contend,  that  Henry  L.  Guion  can- 
not claim  by  descent  from  her,  who  was  never  clothed  with 
a  seizin  or  freehold  in  deed,  but  may  claim  by  descent  from 
h^s  grandfather,  who  was  so  seized,  and  who  was  the  persoo 
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iast  actually  seized.  And  if  we  are  right  in  ihis,  then  the  ^°^ob 
court  erred  in  the  charge  relative  to  the  statute  of  limitations {  Burtoo. 
since,  as  this  action  was  commenced  on  the  16tb  of  April, 
1831,  within  a  few  days  of  the  lessor  of  the  plaintiff's  com- 
ing of  age,  he  is  within  the  saving  of  the  statute,  because 
there  was  no  adverse  holding  in  the  time  of  Winbom,  atid  of 
course  the  statute  neVer  began  to  run  in  his  time. 

This  doctrine  is  further  illustrated  in  Burton's  Compen- 
dium, pi.  301,  302,  and  by  the  case  of  Doe  vs.  Keeuj  7  T. 
R.  386,  there  cited  by  the  editor,  in  which  case,  the  autho- 
rities, bearing  upon  the  point  are  collected  by  the  counsel  in 
argument.  The  counsel  also  insisted,  that  the  North  Caroli- 
na act  of  descents  was  not  intended  to  alter  the  nature  of  the 
seizin  required  by  the  ancient  law,  to  constitute  a  stock 
whence  a  descent  might  be  cast. 

James  Campbell  &  F.  B.  Fogg,  for  the  defendant  ar- 
gued, that  at  the  time  of  Henry  Winborn's  death  there  waft 
no  adverse  possession  of  the  land,  of  course  bis  grant  drew 
to  it  the  constructive  possession  or  seizin  of  the  land^  and 
this  would  be  transmitted  to  the  daughter  Mrs.  Guion  oil  her 
father's  death.  The  argument  of  the  plaintiff  proves  too 
much,  for  if  Mrs.  Guion  was  not  seized,  because  she  did  not 
enter,  and  was  invested  with  no  right  or  title  to  transmit  to 
her  son,  then  the  son  for  the  same  reason  never  bad  seizin, 
right  or  title,  and  of  course  cannot  sustain  an  actibn  of  ejects 
ment  to  recover  the  possession,  but  would  be  remitted  to  fais 
writ  of  right.  The  principle  contended  for  by  plaintiff's 
counsel  only  applies  to  cases  where  livery  of  seizin  was  ne* 
cessary  to  complete  the  title;  not  to  cases  of  titles  acquired 
by  conveyances  under  the  statute  of  uses,  or  conveyances^ 
under  our  act  of  1715,  or  grants  from  the  state,  where  the 
title  is  complete  without  livery  of  seizin.  Grten  vs.  Liier^ 
8  Cranch  234.  But  an  answer  equally  satisfactory  to  the 
position  contended  for  by  plaintiff,  is  to  be  found  in  our  sta- 
tute of  descents,  which  says,  ^'where'  any  person  shall  did 
seized,  or  possessed,  or  have  any  right,  or  title  or  interest 
to  any  estate  or  inheritance  of  lands,"  &c.  This  statute 
makes  all  rights  or  interests  in  lands  descendible,  and  alters 

the  rule  of  the  common  law,  that  an  entry  and  seisin  is  ne» 
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Guion       cessary  to  transmit  the  inheritance.     See  Act  of  J 784,  c  21', 

Barton.      Green  vs.   Liter,  8  Cranch  Rep.  229;  Barr  vs.  GraUj  4 

Wheaton,  221 ,  222.  The  New  York  statute,  which  repeals  the 

principle,  that  sezinafacit  stipitem  is  in  the  very  words  of  cur 

act  of  1784.     4  Kent's  Com.  387. 


Ffcbnfary  4. 


Green,  J.  delivered  the  opinion  of  the  court. 

Henry  Winborn,   the  grand  father  of  the  lessor   of  the 

plaintiff,  died  in  1793,  leaving  Elizabeth,  then  married  to 
John  Guion,  his  only  child  and  heir  at  law.  in  January ^ 
1815,  Elizabeth  died,  leaving  the  lessor  of  the  plaintif,  thea 
an  infant,  her  only  child  and  heir  at  law. — The  husband  of 
Elizabeth  survived  her  and  is  still  living.  This  suit  was 
brought  in  less  thr.n  three  years  after  the  plaintiff's  lessor 
arrived  at  the  age  of  21  years. 

The  land  in  controversy  was  granted  to  the  grandfather  of 
the  plaintiff,  who  never  had  it  in  actual  possession:  nor  did 
the  mother  of  the  plaintiff  ever  enter  into  possession  thereof. 
The  defendant  has  had  possession  of  the  land  from  a  period^ 
commencing  before  the  death  of  the  plaintiff's  mother. 

Upon  this  state  of  facts,  the  plaintiff  insists,  that  the  act 
of  limitations  is  no  bar  to  his  right  of  recovery,  because  his 
mother,  not  having  been  seized  of  this  land,  could  not  trans- 
mit the  inheritance  to  him, — and  consequently,  he  takes  as 
heir  of  his  grandfather,  and  not  of  his  mother. 

The  position  assumed  by  the  plaintiff  is  certainly  the  doc- 
trine of  the  common  law, — viz.  ^That  when  a  person  ac- 
quires an  estate  in  fee  simple  in  land  by  descent,  it  is  neces- 
sary that  he  should  enter  on  the  lands,  to  gain  a,  seizin  in  deed^ 
in  order  to  transmit  it  to  his  heir;  for  if  he  has  seizin  in  law 
only,  it  will  not  be  sufficient"— 3  Cruis.  Dig.  Tit.  29  c  3  §  6; 
2  Thomas'  Coke  192,  top  page;  4  Kent  Com.  30,  366.  If, 
therefore,  the  heir,  on  whom  the  inheritance  had  been  cast  by 
descent,  died  before  he  had  acquired  the  requisite  seizin,  his 
ancestor,  and  not  himself,  became  the  person  last  seized  ol 
the  inheritance,  and  to  whom  the  claimants  must  have  made 
themselves  heirs. 

But  this  rule  of  the  common  law,  founded  in  feudal  reasons, 
that  whoever  claimed  by  descent,  must  make  himself  heir  to 
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the  first  purchaser, — and  being  heir  to  the  person  last  seized,  ^^}^^ 
furnished  presumptive  evidence  of  that  fact, — can  have  very  Burton, 
little  force,  when  applied  to  our  modes  of  conveyance;  and 
the  circumstances  of  this  country.  Much  of  our  land  is 
waste  and  uncultivated,  and  in  the  actual  possession  of  no 
one, — an  actual  entry  on  these  lands  would  be  often  difficult, 
if  not  impossible;  and  if  made,  the  evidence  of  it  could  not 
be  easily  preserved. — To  a  country  such  as  this,  a  strict  ad- 
herence to  the  common  law  doctrine  of  seizin,  would  be 
exceedingly  inconvenient,  and  destructive  of  rights,  which  it 
is  the  office  of  the  law  to  preserve.  It  is  a  settled  point  with 
our  courts,  that  the  title  to  wild  uncultivated  lands,  draws  to 
it  the  possession,  so  that  an  action  of  tresspass  may  be  main- 
tained by  the  owner,  who  is  deemed  to  be  in  possession 
against  any  one  entering  on  the  land  and  cutting  the  timber.  4 
Kent  Com.  30. 

This  constructive  possession  continues,  in  judgment  of  law, 
until  an  adverse  possession  be  clearly  made  out,  4  Kent  30. 
It  may  well  be  doubted,  therefore,  whether  the  common  law 
principle,  for  which  the  plaintiff  contends,  independently 
of  any  statutory  provision,  ought  to  be  maintained  in  all  its 
vigor  in  this  country. 

This  question,  however,  is  put  beyond  doubt,  by  our  stat- 
ute of  descents,  1784,  c.  22,  §  2,  which  provides,  that, 
"when  any  person  shall  die  seized  or  possessed  of,  or  having 
any  right  title  or  interest  in  and  to  any  estate  of  inheritance 
of  land,  or  other  real  estate  in  fee  simple,  and  such  person 
shall  die  intestate,  his  or  her  estate  or  inheritance  shall  de- 
scend," &c.  By  the  statute  the  inheritance  is  transmitted, 
whether  ihe  person  dying  intestate  had  been  seized  in  deed 
of  the  land  or  not.  If  the  intestate  had  any  ^^righty  title  or 
interesV^  in  the  estate,  it  is  transmitted  to  the  heirs  of  such 
person.  These  words  necessarily  included  the  interest  Mrs. 
Guion  had  in  the  land  in  controversy,  and  which  was  trans- 
mitted, at  her  death  to  her  son,  the  present  plaintiff. 

If  this  view  of  the  effect  of  our  statute  required  support, 
it  is  to  be  found  in  the  construction  chancellor  Kent  gives  to 
the  New  York  statute  upon  this  subject.  That  statute  con- 
tained provisions  similar  to  those  in  our  act  1784.     He  says. 
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4  Kent  Com.  287,  «<The  JWw  YarkrerUed  ^atvtes  have 
wisely  altered  che  preex4stiDg  law  upon  this  subject;  and 
thejr  have  extended  the  title  by  descent  generally  to  aU  the  es- 
tate owned  by  the  ancestor  at  his  death;  and  they  include  in 
the  descent  every  interest  and  right,  legal  and  equitable,  in 
lands,  tenements,  and  hereditaments,  either  seized  or  possess- 
ed by  the  intestate,  or  to  which  he  toas  in  any  manner  enUlltd^ 
except  leases  for  years,  and  estates  for  the  life  of  another 
person,"  New  York  Rev.  Stat.  Vol.  I,  751,  §  1;  754  §27. 
The  words  in  the  statute,  ''any  right,  title  or  interest,"  are  as 
comprehensive  as  the  words  of  the  law  of  New  York,  and  if 
the  rule  of  the  English  law  upon  this  subject  be  abolished  in 
that  state,  it  is  in  like  manner  abolished  here,  4  Kent's  Com. 
388. 

We  think  therefore,  that  the  plaintiff  was  entitled  as  heir  of 
his  mother  to  the  land  in  controversy,  and  that  as  the  statute 
of  limitations  commenced  running  in  her  lifetime,  it  contin- 
ued running  notwithstanding  his  infancy,  and  forms  a  com- 
plete bar  to  his  recovery. 

Affirm  the  judgment 

Note.    Theitatatei  regulating DESCEim— April,  1784,  c.  22,  October,  1794, 
c.  10, 1796,  c.  13— and  t^e  cases  decided  thereupon,  present  the  following  prob- 
iemi  and  their  solations. 
1.  Dying  seised,  withont  reference  to  the  sonrce  whence  the  seisin  proceeded, 

leaving  issue. — In  this,  case,  the  estate  descends  to  the  sons  and  daughters  as 

tenants  in  common.    1784,  c.  22,  s.  2,  clause  1st 
%  Dying  seised,  bj  purchase,  without  issue.    To  the  brothers  and  sisters  of  tb« 

whole  and  half-blood,  vis,  of  the  paternal  and  maternal  lines,  alike,  as  tenants 

in  common.    1784,    c.  22,  s.  3,  clause  1st,  1784.  c.    10,  s.  2,  1796,  c  13. 

Aieft«I  T.  D»fre4,  7  Yerger,  415;  SuUard  v.   GriHa,  2  Law  Repository,  458; 

and  the  estate  wiU  open  to  let  in  after  born  brothers  and  sisters,  drtlsr  r; 

CWl«r,  2  Hawk,  324. 

3.  Dying  seised,  by  purchase,  or  some  original  acquisition,  other  than  deacent  or 
gift  from  a  parent,  not  having  any  heirs  of  the  body,  nor  any  brother  or  aisler,^ 
or  the  lawful  issue  of  sach^* 

If  the  iather  be  living,  to  him. 

If  he  be  d^ad,  and  the  mother  Hving,  to  her  for  Kfe.    Snmm  v.  JUrttr,  %  Hay- 
wood^ 115;  UfUv4rtUifv,HoUtgai,2  Law  Repository,  406 ;  WU§mf  r,  Sam^r^^, 
1  Murphey„408;  Rchgrts  v.  Jaekt^^A  Terger,  308;  10   Veiger,  451. 
If  neither  be  living,  to  the  heirs  on  part  of  the  father. 

Forwantof  them,  to.  the  heirs  on  part  of  the  mother.    1784,  c  S9,  t.  T, 
elMisa  Sd,  1784,  c  10,  s.  3.  7  Terger  423. 

4.  Dying  seiied,  by  derivation  from  either  parent,  (otherwise  than  by  deac«at  or 
by  purchase  from  either,)  without  leaving  any  issue,  or  having  any  brother  or 
sister  or  the  lawful  issue  ^of  such    to  the  parent  from   whom  the  estata  w«^ 
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'"i  derived  in  fee  simple.     If  sach  parent  be  dead,  to  the  beira  on  the  part  of 
aocb  parent.    1784,  c.  22,  s.  7,  clause  l«l.     Butler  v.  Kinjf,  2  Verger,  116. 
'    116,  iSvonnr.  Jdercer,  2  Haywood,  115  et  seq.  and  246,  etseq. 

5.  Djiiig  seized,  bj  descent  from  either  parent,  without  issue.  To  the  brothers 
and  sisters  of  the  whole  and  half  blood,  on  the  part  of  the  parent  from  whoqi 
the  estate  descended,  and  their  issue.  1784,  c.  22,  s.  3,  provisolst,  1784,  c.  10, 
•.2.  Pipkin  V,  Coor,  1  Law  Repository,  103;  2  Murjihey  231,  S.  C;  Ham  v. 
Martin,  1  Hawk  423 ;     Butler  y.  King,  2  Ycr.  1  ]  5. 

In  default  of  them — to  .the  brothers  and  sisters  of  the  half  blood  on  part  of 
the  parent  from  whom  the  cslate  did  pot  descend.  Id.  and  1796,  c.  13.  BaU 
lard  V.  ^»7;,3_Morphey,  410;  Seville  v.   Wkedbee,  I  Devereaux»  160. 

6.  Upon  the  hypothesis  in  No.  5,  the  nephews  and  nieces  of  the  propotitue  take 
with  his  sur^'iving  brothers  and  sisters,  per  stripem.  1784,  c.  22,  s.  3,  proviso 
2d;   Lewis  v.  Claiborne,  5  yerger,369. 

7.  Among  lineal  descendants  and  collaterals  respectively,  fuKher  removed  from 
the  propositus  than  grandchildren,  and  nephews  and  neices,  the  above  rulei 
apply,  1784,  c.  22,  s.  4.  That  la- 
in cases  where  the  intestate  acquired  the  estate  by  descent,  and  the  claimants 
are  in  equal  degree  of  kindred,  the  blood  of  the  first  purchaser  ahall  prevail. 
But  where  the  claimants  are  not  in  equal  degree  of  kindred,  then  proximity  of 
kindred  shall  be  preferred,  without  any  regard  to  the  blood  of  the  first  purcha* 
ser. 

And  in  all  cases,  where  the  intestate,  acquired  the  estate,  by  purchase,  |nDx- 
imity  of  kindred  shall  prevail,  without  giving  any  preference  either  to  the  pa<\ 
temal  line,  or  to  the  blood  of  the  first  purchaser.  2  Haywood,  255,|»«r  BBOWir, 
in  argument. 

Descent  among  illegitimates, 
8^.  1.  If  a  woman  die  intestate,*!  witnout  other  than  illegitimate  children,  they 
take  her  estate,  real  and  perssonal,  by  the  general  rules  of  descent  and  distri- 
botion,  1819,  0.  13. 

2.  If  a  bastard  die  intestate,  without  issue,  his  estate  goes  to  his  brothers  anil 
sisters,  i.  e.  to  his  mother's  children. 

3.  A  child  of  color  cannot  inherit  the  estate  of  its  mother's  husband,  unless 
themotber  or  husband  was  a  person  of  color,  1825,  c.  15. 

4.  A  private  law  legitimating  a  bastard  as  to  his  putative  father,  does  not  ren^ 
der  either  the  father,  or  the  collaterals  from  him,  capable  of  succeeding  to  the 
bastard.  JiTCormkk  v.  Cantrell,  7  Terg^r,  515:  4  Devereaux,  11,  Drake  t. 
Drake. 

9.  A  posthnmons child  of  a  testator,  not  provided  for  in  the  will,  takes  sach  shaca 
of  his  estate  as  wonld  have  fallen  to  it,  in  case  of  intestacy, — to  be  contributed 
bjr  the  devisees  and  legatees,  in  the  proportion  of  their  several  devises  andl^. 
quests  to  the  whole  estate.    1823,  c.  S8.. 


Guion 
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Burton. 
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vStewart  vs.  Miller  &  Moore. 

JCRISDICTION — Special— Judgment  when  good.  In  the  exercise  of  a  special  jona- 
diction,  if  the  proceeding  is  in  the  nature  of  a  suit,  and  the  order  taken  fajthe 
court  is  in  the  form  of  a  judgment,  it  will  be  maintained,  thongh  the  entry  of 
the  adjudication  do  not  show  that  all  the  steps  required  bj  the  act  of  assemblj 
were  taken  previously  to  the  judgment. 

Slaved.  Emaneipatwn — Construction  of  act  c/1801,c.  27.  The  proceeding,  nn- 
der  the  act  of  1801,  c.  27,  to  emancipate  a  slave  is  in  the  nature  of  a  sail;  and 
if  the  order  of  emancipation  made  of  record  bj  the  court,  recite  tlie  matters  of 
fact  which  constitute  the  reason  of  their  adjudging  the  slave  to  be  free,  that 
will  be  a  sufficient  emancipation,  though  the  order  do  not  show  that  the  chair- 
man  made  the  report  contemplated  by  the  art,  that  the  intention  and  moti-rea 
of  the  emancipator  were  consistent  with  the  interest  and  policy  of  the  State. 

This  was  an  action  of  trespass  brought  in  Rutherford  cir- 
cuit court,  on  the  5th  of  June,  1838,  by  Stewart,  a  man  oj 
color,  against  Isaac  Miller  and  Josephus  Moore.  The  declara- 
tion contained  three  counts;  the  first,  a  count  for  an  aggra- 
vated assault  and  battery,  and  false  imprisonment;  the  second, 
for  a  common  assault  and  battery  and  false  imprisonment;  the 
third,  for  a  common  assault  and  battery. 

The  defendants  pleaded  that  th^  ^'plaintiff,  before  and  at  the 
time  of  the  commencement  of  the  suit,  was  not,  and  is  not 
now,  a  freeman,  but  on  the  contrary,  was  and  is  now  a  slave, 
the  property  of,"  &c.  This  plea  was  verified  by  the  oath  of 
one  of  the  defendants  as  a  plea  in  abatement.  The  plaintiff 
replied  that  he  was  a  free  man;  and  issue  was  thereopoo 
joined. 

On  the  trial  of  this  issue  at  November  Term,  1838,  before 
his  Honor  Judge  Anderson  and  a  jury  of  Rutherford,  the 
plaintiff  offered  in  evidence  the  following  record  of  the  county 
court  of  Rutherford,  duly  authenticated:  ^^State  op  Ten- 
nessee— Rutherford  County  Court,  Mvember  Term,  1837. 
Petition  to  emancipate  Stetoarl.  Be  it  remembered  that  od 
the  6th  day  of  November,  1837,  before  the  worshipful  couofF 
court,  present,"  &c.  (enumerating  ten  justices,)  ^'and  others 
justices  of  said  county.  The  justices  holding  said  court  upon 
the  petition  of  Jacob  Wright,  executor  of  Mary  McEIhaUon 
deceased, — it  appearing  to  the  satisfaction  of  the  court,  thai 
said  Mary  McEIhatton  deceased,  declared  by  her  will,  which 
was  duly  proven  and  admitted  to  record  in  this  court  at  Feb- 
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tuary  Term,  1830,  her  negro  man  Stewart  to  be  free,  on  bis  Stewart 
paying  one  hundred  and  fifty  dollars, — and  that  said  one  hun- Miller  &  Moore 
dred  and  fifty  dollars  have  been  paid  to  said  executor  by  said 
Stewart,  who,  being  present  and  inspected  by  the  court,  is 
more  particularly  described  as  follows,  to  wit:"  (then  follows 
a  description  of  the  plaintiff's  person.)  ''And  the  said 
Wright  having  given  bond  and  security,  as  required  by  the  act 
of  the  Legislature  in  such  cases,  the  Court,  composed  of  the 
justices  aforesaid,  do  therefore  consider  and  adjudge  that  the 
said  Stewart,  be  held  and  deemed  a  free  man." 

On  the  objection  of  the  defendants'  counsel,  this  record 
was  excluded  by  the  court.  The  piaintiflf  then  read  the  peti- 
tion of  the  executor  of  Mrs.  McElhatton  addressed  to  the 
county  court  of  Rutherford,  setting  forth  the  bequest  in  her 
will  in  favor  of  Stewart;  the  fact  that  the  condition  on  which 
be  was  to  be  free  had  been  performed  by  him,  and  praying 
that  be  might  be  emancipated. 

The  defendant  then  gave  evidence  that  Stewart  bad  been 
the  slave  of  Mary  McElhatton.  And  upon  this  state  of  the 
proof,  his  Honor  charged  the  jury  that  if  it  was  proved  to 
their  satisfaction,  that  the  plaintiff  had  ever  been  held  in  sla- 
very, that  it  was  necessary  for  him  to  produce  record  evi- 
dence of  his  freedom  before  he  had  a  right  to  recover.  The 
jury  found  a  verdict  for  the  defendants.  The  plaintiff  movQd 
for  a  new  trial,  which  the  court  refused,  and  pronounced  judg- 
ment in  favor  of  the  defendants;  whereupon  the  plaintiff  ten- 
dered a  bill  of  exceptions  setting  out  the  case  as  above  stated,. 
and  appealed  in  error. 

The  act  of  1801,  conferring  upon  the  county  court  juris- 
diction to  emancipate  slaves,  provides  in  the  first  section—^ 
That  when  any  person,  being  a  resident  of  the  state,  is  owner 
of  slaves  whom  he  is  desirous  of  setting  free,  he  shall  prefer  a 
petition  to  the  court  of  the  county  in  which  he  resides,  setting 
forth  the  intenlion  and  motives  for  such  emancipation;  and  if 
the  court,  upon  examining  the  reason  set  forth  in  said  petition, 
should  be  of  opinion  that,  acceding  to  the  same,  would  be 
coBsistent  with  the  intent  and  policy  of  the  state,  the  chair- 
man thereof  shall  report  on  the  petition  accordingly^  and 
sign  his  name  thereto^  which  petition  shall  be  filed  in  the  of- 


616 


NASHVILLE. 


Jaaaaiy  31. 


^^V!^^     yice  of  the  clerk  of  said  county.     The  argument  turoed  in  this 
Aliller  &  Moore  ^ourt  upon  the  construction  of  this  law* 

Readt,  for  the  defendants,  insisted  that  the  proceed- 
ings of  the  county  court  in  the  matter  of  the  emancipation  of 
Stewart,  were  null,  because  the  report  of  the  chairman  had  not 
been  made;  for,  said  the  counsel,  the  jurisdiction  of  the  court 
in  the  premises  is  a  limited  one,  and  all  the  matters  of  fact 
necessary  to  give  occasion  to  the  exercise  of  the  jurisdiction 
should  appear,  or  else  the  proceedings  are  unsupported  by  the 
authority  of  the  law. 

Keeble,  for  the  plaintiff,  said  that  the  petition  itself,  slat- 
ing the  facts  upon  which  tlie  petitioner  based  his  application, 
Was  a  sufficient  ground  to  authorise  the  court  to  act;  that  the 
law  did  not  make  the  jurisdiction  depend  upon  the  report, 
which  was  designed  simply  to  satisfy  the  court  of  the  trutfi  o^ 
the  facts  and  motives  assigned  for  the  application;  that  this 
court  would  presume  the  report  to  have  been  made,  or  that 
the  court  was  otherwise  satisfied  of  the  facts,  either  of  which 
would  be  sufficient. 


I^ebruaf^  4. 


GheeNb,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  for  an  assault  and  battery  brought  by  the 
plaintiff  in  error,  against  the  defendants  in  error.  The  drfen- 
dants  pleaded  in  abatement,  that  the  plaintiff  was  a  slave. 

On  the  trial  of  *the  issue,  whether  the  plaintiff  was  a  free 
man,  or  not,  he  offered  in  evidence  a  copy  from  the  records 
of  the  county  court  of  Rutherford,  by  which  it  appears  that  a 
petition  had  been  filed  at  the  November  term  of  that  courts 
1837,  by  Jacob  Wright,  executor  of  Mary  McElhatton,  set- 
ting forth  that  the  said  Mary  had  departed  this  life,  having  first 
made  her  will,  which  had  been  duly  recorded  in  said  court, 
by  which  she  directed  her  negro  man  Stewart  to  be  free,  oo 
his  paying  to  his  executor  $  150;  that  said  $150  had  been 
paid  by  him,  and  the  said  Wright  having  given  bond  and  secu- 
rity as  the  law  requires,  the  court,  composed  of  more  than 
nine  justices,  ^^consider  and  adjudge"  that  said  Stewart  be 
held  and  deemed  a  free  man. 

This  copy  from  the  minutes  of  the  court,  contains  also  a 
minute  description  of  Stewart's  person. 
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This  evidence  was  rejected  by  the  court;  and  a  verdict  cmd-    Stewart 
judgment  were  pronounced  against  the  plaintiff.  MiUer&Moore 

We  think  the  record  of  the  proceedings  of  the  court,  by 
which  the  freedom  of  the  plaintiff  was  declared  and  adjudged, 
ought  to  have  been  read  as  evidence.  It  is  true,  the  pro- 
ceedings were  not  in  strict  conformity  to  the  provisions  of 
the  act  of  1801,  c.  27.  That  act  does  not  require  the  pro- 
ceedings of  the  court  to  be  entered  upon  its  minutes;  but  pro- 
vides, that  the  court  shall  .dxtnnine  the  reasons  set  forth  in  the 
petition,  and  if  they  shall  think  that,  acceding  thereto  will  be 
consistent  with  the  interest  and  policy  of  the  state,  the  chair- 
man of  the  court  shall  report  on  the  petition  accordingly,  and 
sign  his  name  thereto,  which  shall  be  filed  in  the  ofEce  of  the 
clerk  of  the  county.  It  is  further  provided  that  no  such  peti- 
tion shall  be  granted,  unless  the  petitioner  first  enter  into 
bonds  and  security  to  reimburse  such  damages  as  the  county 
may  sustain  in  consequence  of  such  slave  l>ecoming  charge- 
able, ^^and  upon  these  requisitions  being  complied  with,  such 
slave  shall  beheld  and  deemed  free." 

In  this  case  every  thing  was  done  which  the  law  requires, 
except  the  making  and  filing  the  report  of  the  chairman.  But 
as  the  subject  matter  of  that  report  was  entered  upon  the  min- 
utes, in  presence  of  the  nine  justices,  and  signed  by  the  court, 
we  think  there  is  a  substantial  compliance  with  the  act  of  as- 
sembly. The  proceeding  is  certainly  preserved  in  a  more 
authentic  form  than  would  have  been  the  case  had  the  report 
been  made  as  the  act  requires. 

This  proceeding  is  in  the  nature  of  a  suit  for  freedom.  By 
the  act  of  182Q,  c  29,  it  is  made  the  duty  of  an  executor, 
where  the  testator  may  have  set  his  slave  free  by  his  will,  to 
petition  the  court  accordingly;  and  if  he  fail  or  refuse  to  do  so 
the  slave  is  authorised  to  file  a  bill  in  equity,  by  his  next 
friend,  and  upon  it  being  made  to  appear  to  the  court  that 
such  slave  ought  of  right  to  be  free,  it  shall  be  so  ordered  by 
the  court. 

In  this  latter  case  the  proceeding  is  clearly  in  the  nature  of 

a  suit,  and  so  we  think  in  the  former;  and  in  either  case,  if 

the  court  having  jurisdiction,  pronounce  judgment  that  the 

applicant  "shall  be  held  and  deemed  free,"  it  is  sufficient  to 
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Stewart   •  entitle  hini  to  his  freedom,  although  there  may  not  be  the 
Miller 4r  Moore  most  exact  regularity  in  the  proceeding. 

Let  the  judgment  be  reversed,  and  the  cause  remanded  for 
another  trial. 


MosLEY  V8,  Matthews. 

PRACTICS.  Tyial — vent  of  plea  and  issue  not  aidtd  by  verdict.  When  there  it  no 
plea  and  no  issue  joined  between  the  parties,  the  court  has  no  power  to  em- 
pannel  a  jury;  and  if  it  do,  and  a  verdict  be  found  and  judgment  pronoanced 
thereupon,  the  whole  proceedings  are  null.  The  want  of  a  aimiUter,  bat  not 
of  a  plea,  will  he  aided  after  verdict. 

This  was  an  action  of  trespass  commenced  in  Warren  cir- 
cuit court,  by  Matthews  against  Mosely,  on  the  13th  of  July, 
18S1.  The  declaration,  which  was  entitled  as  ^of  January 
Term,  1832,  charged  an  assault  and  battery,  committed  by 
shooting  with  a  pistol.  At  the  same  term,  the  defendant 
pleaded  not  guilty,  upon  which  plea  issue  was  joined.  The 
cause  was  continued  till  January  Term,  1835,  when  on  mo- 
tion of  the  defendant,  he  was  permitted  to  withdraw  his  plea 
of  not  guilty,  and  file  the  plea  of  son  assault  demesne;  and 
the  plaintiffs  had  two  months  to  file  his  replication,  and  the 
defendant  till  the  fourth  Monday  of  June,  to  make  up  the 
issue* 

Under  this  leave,  the  defendant  filed  two  pleas;  in  one  al- 
ledging  that  the  plaintiff,  and  in  the  other  that  the  plaintiff, 
"with  divers  other  persons,"  &c.,  made  the  first  assault. 

The  plaintiff  replied,  that  a  state's  warrant  against  the  de- 
fendant had  been  issued  by  a  justice  of  Warren,  and  placed 
in  the  hands  of  a  constable,  who  sumnwned  the  plaintiff  to 
assist  him  to  execute  it;  that  the  defendant  resisted  the  execu- 
tion of  the  warrant;  and  the  plaintiff,  for  the  purpose  of  ex- 
ecuting it,  did  assault  the  defendant,  which  was  the  same, 
&c. ;  and  therefore  the  defendant  of  his  own  wrong,  a«d  without 
the  cause  assigned  in  his  pleas,  committed  the  trespass  in  the 
declaration  mentioned;  and  this,  &c.,  wherefore,  &c. 

To  this  replication  the  defendant  demurred  generally;  and 
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at  January  Term,  1 836,  the   plaintiflf  moved   iho  court   to  '    MotUjr 
take  up  the  demurrer  for  argument;  but  the  defendant  not  be-    Mauhewi. 
ing  present,  the  court  ordered  the  argument  to  stand  over 
till  the  next  term,  so  as  not  to  delay  the  trial. 

At  May  Term,  1836,  it  appearing  that  both  parties  resided 
in  that  part  of  Coffee  county  which  had  been  taken  from 
Warren,  the  cause  was  transferred  to  the  former;  and  there, 
at  May  Term,  1837,  without  any  disposition  having  been 
made  of  the  demurrer, — and  indeed,  without  any  issue  of  fact 
being  joined  between  the  parties,  the  cause  was  submitted  to 
a  jury,  who  heard  evidence,, and  gave  a  verdict  for  the  plain- 
tiff, and  assessed  his  damages  at  300  dollars;  and  the  court, 
his  Honor  Judge  Anderson  presiding,  pronounced  judg- 
ment thereupon,  from  which  the  defendant  appealed  in  error. 

Taul,  for  the  plaintiff  in  error- 

Readt,  for  the  defendant.  *  "*'^ 

TuRLET,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trespass  with  force  and  arms,  brought  ^***"**'^  ^• 
by  Kincheon  Matthews  against  Jesse  W.  Mosley,  to  recover 
damages  for  an  assault  and  battery  committed  by  the  defen- 
dant upon  him,  by  shooting  him.  To  this  action  the  defen- 
dant filed  the  plea  of  not  guilty,  upon  which  issue  was  taken; 
but  at  a  subsequent  term  he  obtained  leave  to  withdraw  this 
plea,  and  file  a  special  plea  of  son  assault  demesne^  to  which 
the  plaintiff  specially  replied,  what  in  substance  is  the  repli- 
cation ^^de  injuria  sua  propria  absque  tali  causa^^ — to  this 
replication  the  defendant  demurred. 

The  cause  was  continued  from  term  to  term,  till  May, 
1836,  when  it  was  submitted  to  a  jury  in  the  circuit 
court  of  Coffee  county,  who  were  sworn  to  try  the  issues 
joined  between  the  parties,  and  who  returned  a  verdict,  that 
they  found  the  issues  in  favor  of  the  plaintiff  and  assessed  his 
damages  to  the  sum  of  $300,  upon  which  verdict  the  court 
gave  judgment  for  the  plaintiff,  from  which  the  defendant  pro 
secuted  an  appeal  to  this  court. 

Can  the  judgment  of  the  circuit  court  be  sustained.' 

We  think  not — there  is  no  issue  for  a  jury  to  try.     The 
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Mosley      touTt  therefore  had  no  power  to  empannel  a  jury,  and  any 
Matthews,    judgment  rendered  upon  their  verdict  is  a  nullity. 

It  is  true,  that  this  court  has  often  said,  that  the  want  oTa 
similiter  will  be  aided  after  verdict,  but  to  say,  that  the  want 
of  a  plea  or  issue  tendered  would  be  aided  by  the  verdict, 
would  be,  to  go  further  than  has  ever  been  asked,  or  can, 
with  a  due  regard  to  the  preservation  of  forms  of  practice  be 
reasonably  expected. 

But  it  is  contended,  that  although  we  must  reverse  the 
judgment,  yet  we  can,  by  virtue  of  the  power  given  us  to 
render  such  judgment  as  the  court  below  ought  to  have  ren- 
dered, now  determine  the  question  arising  upon  the  demur- 
rer, and  give,  final  judgment  between  the  parties. 

We  do  not  think  so.  Holding  as  we  do,  that  the  verdict  of 
the  jury,  and  judgment  thereon,  is  a  nullity,  the  case  of  coarse 
stands,  as  if  no  such  step  had  been  taken  in  it;  and  the  de- 
murrer not  having  been  disposed  of,  there  has  been  no  final 
judgment  in  the  court  below,  and  the  case,  for  this  cause,  must 
be  remanded.  But  even  supposing  that  the  judgment  of  the 
circuit  court  could  be  considered  as  final,  still  no  judgment 
could  be  given  here,  because  no  damages  liave  been  assessed, 
which  can  be  recognized  by  the  court  as  the  basis  of  a  judg- 
ment, there  having  been  no  jury  legally  rmpanneled  by  the 
court  to  ascertain  the  same. 

We  therefore  remand  the  case  to  the  circuit  court  of  Cof- 
fee county,  with  instructions  to  determine  the  questions 
arising  upon  the  demurrer  to  the  replication;  and  if  they 
shoud  be  decided  in  favor  of  the  plaintiff,  then  to  impannel 
a  jury  of  inquiry  to  assess  the  damages,  unless  upon  applica- 
tion amendments  shall  be  allowed,  by  which  an  issue  or 
issues  of  fact  mav  be  made  up,  unon  the  merits  of  the  case. 
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Richmond  vs.  Curdup. 

Fraud.  JDistinetien  beticecn  abjoluU  sale  and  assignmtnt  of  consumable  articles  to 
secure  debts.  An  assignment  of  articles  consumable  in  the  using  to  secure  the 
payment  of  a  debt  is  fraudulent  per  se  if  the  deed  stipulate  that  .the  debtor 
•hall  retain  the  possession  and  use  of  ihem.  But  a  reservation  by  the  vendor 
with  the  purchaser's  consent,  ^of  the  possession  and  uaci  of  articles  absolutely 
sold,  though  they  are  consumable  in  the  use.  is  only  a  badge  of  fraud.  3  Yer. 
602;  4  Id.  541;  8  Id.  419. 

Trover  in  Wilson  circuit  court  by  Daniel  Richmond 
against  James  Thomas  for  a  horse  and  mare.  The  action 
was  commenced  on  the  29th  of  August,  1836.  At  Novem- 
ber term,  the  death  of  Thomas  was  suggested,  and  a  scire 
facias  awarded  to  revive  the  suit  against  John  Crgdup  his 
administrator,  to  whom  the  sci,  fa.  was  made  known  on  the 
7th  of  February,  1837;  and  the  cause  was  tried  before  his 
Honor  Judge  Dillahunty  and  a  jury  of  Wilson  at  June 
term,  1838.  The  defendant  had  a  verdict  and  the  plaintiff's 
motion  for  a  new  trial  being  overruled,  and  judgment  rendered 
upon  the  verdict,  the  plaintiff  tendered  exceptions  to  the 
opinion  of  the  court,  which  were  signed,  and  the  plaintiff  ap- 
pealed in  error.  The  bill  of  exceptions  does  not  set  out  the 
evidence  but  only  so  much  of  the  opinion  of  his  Honor,  as  the 
plaintiff  considered  erroneous;  and  that  is  recited  in  the  opin- 
ion of  this  court. 

Caruthers  for  the  plaintiff  in  error  .said    (hat   the  only  ^®^"*'y  •* 
point  for  the  consideration  of  the  court  was   whether  the 
charge  of  the  circuit  Judge  declares  the  law  correctly. 

That  vexed  question  upon  which  the  discussions  both  in 
England  and  America  have  been  so  conflicting,  that  is,  wheth- 
er the  possession  of  personal  property  by  the  vendor  or 
person  conveying  in  trust  or  by  mortgage,  is  fraud  in  law, 
or  only  prima  facie  evidence  of  fraud  .^ — was  at  length  set- 
tled by  this  court  in  Callen  vs.  Thompson j  3  Yer.  476.  In 
that  case  the  law  is  declared  to  be  that  such  remaining  in  pos- 
session by  the  vendor  is  only  a  sign  or  circumstance  of  fraud, 
liable  to  explanation  by  the  vendee. 

In  the  case  of  Darwin  vs.  Handley^  3  Yer.  502,  it  is  deci- 
ded that  in  a  case  where  property  is  coveyed  to  a  creditor  for 
the  purpose  of  securing  his  debt,  and  the  same  is  left  in  the 
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possession  of  the  debtor  it  is  fraudulent  prima  facie  if  the 
property  be  of  a  nature  not  consumable  by  its  use,  but  if  any 
of  the  articles  contained  in  the  deed  be  consumable  in  their 
use  the  court  say  ^Ht  would  be  a  badge  of  fraud  so  strong  as 
to  be  almost  conclusive^  not  as  a  matter  of  Zato,  but  of  fact 
with  the  jury  that  the  deed  was  fraudulent  ;^^  paga  505.  So 
in  this  case,  even  where  the  property  was  conveyed  to  indem- 
nify a  surety  against  a  liability  for  his  prijicipal,  the  court 
did  not  go  so  far  as  to  decide  that  the  possession  and  use  of 
consumable  articles  was  a  fraud  per  se  or  fraud  in  law. 

In  Sommerville  ^  Crutcher  vs.  Horton^  4  Yer.  541,  the 
court  has  gone  so  far  as  to  declare  that  a  deed  of  trust  upon 
articles  which  are  exhausted  in  their  use,  where  the  possession 
and  use  is  by  the  face  of  the  deed  secured  to  the  debtor,  is 
fraudulent  against  creditors  or  purchasers;  but  I  do  not  under- 
stand them  to  have  decided  in  this  or  any  other  case  that  such 
would  be  the  law  where  the  deed  has  no  such  provision  let 
thd  facts  turn  out  in  the  proof  as  they  may. 

In  Simpson  vs.  Mitchell  8  Yer.  419,  the  doctrine  laid 
down  in  Darwin  vs.  Handley^  and  Sommerville  vs.  Hortcn 
is  again  reiterated. 

James  Campbell,  for  defendant. 


February  4 


Reese,  J.  delivered  the  opinion  of  the  court. 

In  so  much  of  the  charge   of  the  circuit  court  as  is  set 
forth  in  the  bill  of  exceptions  there  are  two  propositions. 

1 .  That  upon  the  absolute  sale  of  personal  property,  where 
possession  neither  accompanies,  nor  follows  the  sale,  that  cir- 
cumstance does  not  constitute  tiie  transaction  a  fraud  in  law, 
but  although  strongly  indicative  of  fraud,  it  is  susceptible  of 
explanation;  and  2.  Where  there  is  an  absolute  sale  of  sev- 
eral articles,  some  of  which  are  consumable  in  their  nature, 
such  as  meat,  corn,  fodder  &c.,  and  possession  in  like  man- 
ner neither  accompanies  nor  follows  the  sale;  but  they  remain 
in  the  possession  of  the  vendor,  upon  an  arrangement  and 
understanding  with  the  vendee,  that  the  former  might  use  such 
consumable  article,  such  arrangement  and  understanding  would 
make  the  entire  sale  fraudulent  in  law. 

This  latter  proposition  is  alleged  to  be  erroneous,  and  the 
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counsel  lor  the  plainiifF  below  admits  it  to  be  so,  if  the  court 
is  to  be  understood  as  speaking  of  an  agreement  or  under- 
standing distinct  from  and  subsequent  to  the  sale.  But  they 
insist  that  the  circuit  court  intended  an  agreement  or  under- 
standing which  constituted  one  of  the  terms  of  the  very  sale 
itself. 

We  do  not  understand  the  charge  in  this  sense.  Both 
propositions  relate  to  an  absolute  sahy  and  to  the  effect  of  the 
possession  continuing  with  the  vendor. 

In  a  case,  where  none  of  the  articles  are  in  their  nature 
consumble,  such  possession  is  a  badge  of  fraud,  says  the 
court;  but  when  a  portion  of  the  articles  are  in  their  nature 
consumable,  and  the  possession  continues  with  the  vendor, 
and  the  vendee  agrees,  or  consents  that  the  consumable  arti* 
cles  may  be  used  by  the  vendor,  this  makes  the  entire  sale 
void  in  law. 

If  it  were  one  of  the  terms  of  the  contract  of  sale,  that 
certain  consumable  articles  should  remain  with  the  vendee, 
and  be  used  by  him,  it  would  be  a  solecism  in  language  to  call 
such  transaction  an  absolute  sale;  for  even  as  between  vendor 
and  vendee  themselves  such  articles  would  not  in  fact  have 
been  sold  at  all. 

Understanding  tlie  charge,  as  we  tlo,  and  as  we  think  the 
jury  must  have  understood  it,  we  deem  it  erroneous.  The 
cases  of  Darwin  vs.  Handley^  3  Yer.  502;  Sommertille  vs, 
jfifor/on,  4  Yer.  641;  Simpson  vs.  Mitchell^  8  Yer.  419, 
and  a  case  at  the  present  term  of  this  court,  Trabue  vs.  Wil" 
lisy*  decide  that  where  an  assignment  by  deed  is  made  to  secure 


Richmond 

V. 

Cradup. 


*  Trabue  ▼«.  Willis. 

Fraud.  Assignment  of  contumabU  articles  to  secure  a  debt.  If  it  be  atipa* 
lated  in  an  assig^nment  to  secure  debts,  that  the  aasigDor  shall  haye  the  aae  and 
possession  of  consumable  articles  embraced  inl.he  deed,  the  assignment  it  void, 
though  he  do  not  in  fact  use  those  articles,  but  they  are  afterwards  sold  and  the 
proceeds  applied  to  the  payment  of  his  debts. 


Id  this  case,  which  was  an  appeal  from  the  chancery  court]  at  Winchester,  a 
distinction  was  attempted  between  it  and  those  cited  by  the  coart,  upon  the 
ground  that  the  consumable  articles,  the  use  of  which  had  been  reserred  to  the 
debtor  in  the  deed,  had  not,  in  point  of  fact,  been  used  by  him,  but  bad  been 
sold  and  the  proceeds  applied  towards  the  payment  of  one  of  his  debts.  For 
the  purpose  of  preserving  the  answer  given  by  the  court  to  this'distinction,  so 
much  of  the  opinion  of  Judge  GbekN  as  relates  to  that  point  is  here  reported. 
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Richmond     a  Creditor,  and  articles  consumed  by  the  use  of  tbera  are  in- 

Crudup.      eluded,  and  there  is  a  reservation  of  the  possession  and  use  of 

the  property,  such  reservation  of  consumable  articles,  manifests 

the  intention  of  the  parties  not  to  have  been  bona  fide;  and 

such  deed  is,  on  that  ground,  held  to  be  fraudulent  in  law. 

But  if  a  party  purchase  property  absolutely,  at  a  fair  and 
full  price,  and  leave  it  in  possession  of  the  vendor,  this,  al- 
though a  strong  circumstance  of  fraud,  is  subject  to  be 
explained,  even  although  some  of  the  articles  so  left  in  the 
possession  of  the  vendor  were  consumable  in  the  use,  and 
after  the  sale,  the  vendee  agreed  that  they  might  remain  and 
be  used. 

Let  the  judgment  be  reversed,  and  a  new  trial  be  had,  and 
the  law  on  such  trial  be  charged  as  in  this  opinion. 

After  disposing  of  several  other  questions  which  had   been  raised  in  the  cause, 
his  Honor  proceeded. 

The  only  reraaining  question  is,  whether  the  deed  of  trust  Is  fraudulent?    And 
we  think  it  is.    It  conveys  a  large  amount  of  personal  property,  and  among  other 
things,  a  quantity  of  corn  ntidjbdder;  and  there  is  a  stipulation  that  A.  F.  WiU 
lisis  to  hare  the  use  and  possession  of  the  property  until  he  should  make  de&nlt 
of  payment.    This  stipulation  for  the  use  of  such  articles  as  corn  and  fodder, — 
(necessarily  consumable  in  the  use,)  makes  the  deed  fraudulent  upon  its  face,  by 
its  yery  terms.     Darwin  vs.  HandUji,  3  Yer.  503 ;  Crutehtr  vs.   HfrUn.  4  Ter. 
541.    It  is  true  the  fraud  is  denied  in  the  answers,  and  it  is  said  that  these  conia- 
mable  articles,  were  not  in  fact  consumed  by  A.  F.  Willis,  but  were  sold  and  the 
proceeds  applied  to  the  payment  of  the  debts  mentioned  in  the  deed.     If  this  were 
true  it  could  not  restore  the  deed,  and  give  illegal  vigor,  when  thtf  law  had  pro- 
nounced it  void.     If  it  was  made  to  hinder  and  delay  creditors,  it  is  void; — ^and 
that  it  may  not  have  had  this  effect  in  fact,  cannot  make  it  valid. — Otherwise  its 
validity  or  invalidity  would  depend,  not  upon  the  intention  of  the  parties  as  proved 
to  exist,  or  as  shown  by  the  terms  of  the  deed, — ^but  upon  the  manner  in  which 
the  property  should  be  afterwards  treated. 

Tattl  and  Meigs  for  complainants. 

James  Campbell  for  defsndant. 


December  term  1338.  sss 


Burton  vs.  The  School  Commissioners. 

CoNSTirUTiONAl.  LAW.  Particular  and  general  laws.  The  legislature  may,  bj 
a  particalfir  law,  prescribe,  as  a  duty,  the  doing  of  certain  acts,  which,  if 
done,  without  sbch  ahthdrity,  would  be  indictable  by  the  general  law 

Same.     Ueury.    The  act  of  1826,  c  53,  making  it  the  duty  of  the  Bank  of  the 

State  of  Tenoesfree  to  loan  the  depreciated  notes  of  the  Nashrille  Bank,  to 

be  repaid  in  par  funds,  is  constitutional ;  and  an  action  upon  a  security  exe- 

'buted  for  notes  so  loaned,  cannot  be  resisted  by  the  plea  of  usury. 

Quigre — Whether  the  amended  constitution  has  ieft  this  power  to  the  legisla. 

ture?    Art,  11,  }  7. 

In  order  to  prevent  the  depreciation  of  the  Nashville  Bank 
paper,  the  Legislature,  by  the  act  of  1836,  c  41,  provided 
rhat  the  notes  of  that  institirion  and  its  branches  should  be 
ireceived  at  par  from  the  purchasers  of  Hiwassee,  academy 
and  college  lands, — and  in  payment  of  one  half  of  all  loans 
und  calls  upon  loans  made  by  the  Bank  of  the  State  of  Ten- 
nessee. 

It  was  forseen  (hat  this  Bank,  by  these  means,  would  be- 
x^ome  possessed  of  the  depreciated  notes;  and,  among  other 
means  of  making  them  available,  provided  by  the  fourth  sec- 
tion of  the  act,  the  directors  were  empowered  to  reloan 
ihem  at  six  or  twelve  months,  or  for  the  shortest  time  and  on 
the  best  terms  practicable,  payable  in  sound  fundi,  bearing 
ao  interest  of  six  per  cent.  The  directors,  moreover,  were 
vested  with  a  discretionary  power  for  converting  the  depreci- 
ated paper  into  sound  funds. 

One  of  the  modes  adopted,  for  this  purpose,  was,  to  loan 
the  notes  in  their  possession  to  the  debtors  of  the  Nashville 
Bank,  to  enable  them  to  liquidate  their  liabilities  to  that  in- 
stitution; and  the  effect  of  this  process  was,  of  course,  the 
same  as  allowing  the  Nashville  Bank  to  redeem  its  notes  fay 
assigning  to  the  State  Bank  its  customers'  paper, — thus  trans- 
ferring their  liabilities  from  one  Bank  to  the  other. 

The  plaintiff  in  error,  Burton,  was  ode  of  those  custo- 
mers; and  lie  borrowed  from  the  State  Bank  an  amount  of 
Nashville  Bank  notes  now  depreciated  equal  to  his  debt  to  the 
Nashville  Bank  with  which  he  paid  that  debt  at  par.  To 
secure  the  repayment  of  the  money  thus  borrowed  from  the 

State  Bank,  he  gave  his  bills  single,  which  were  executed  to 
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a  friend,  by  whom  they  were  endorsed  to  another  friend,  wbo 
endorsed  tbem  to  the  bank.  These  bills  were  renewed  from 
time  to  time  till  the  first  of  April,  1834,  when  two  bills  were 
given,  one  of  ibem  for  $1,362  50  cents,  payable  at  twelve 
months  to  William  Ledbetter,  or  order,  at  the  office  of  dis- 
count and  deposite  of  the  Bank  of  the  United  States  at 
Nashville,  endorsed  by  Ledbetter  and  Samuel  Anderson;  the 
other  for  $1,40Q,  payable  the  1st  of  December,  1834,  en- 
dorsed as  the  first. 

In  the  mean  time  the  legislature  passed  the  act  of  1827,  c 
64,  whereby  all  the  capital  anil  interest  of  the  State  Bank, 
with  a  certain  exception,  and  all  moneys  then  in  it,  &c., 
were  appropriated  to  the  encouragement  and  support  of  com- 
mon schools  forever.  The  reformed  Constitution  of  1834, 
art.  1 1,  §  10,  ordained  that  the  Common  School  Fund  should 
remain  a  perpetual  fund^  and  that  the  General  Assembly 
should  appoint  a  board  of  commissioners,  who  should  have 
the  general  superintendence  of  said  fund.  In  compliance 
with  this  provision,  the  legislature,  by  the  act  of  1836,  c 
23,  constituted  the  Treasurer  of  the  state,  the  Comptroller  of 
the  Treasury,  and  an  executive  officer  to  be  called  the  Su- 
perintendant  of  Public  Instruction,  a  body  politic  and  cor- 
porate, by  the  name  and  style  of  the  Board  of  Commission- 
ers of  Common  Schools  for  the  State  of  Tennessee,  to  have 
perpetual  succession,  &c.,  but  to  be  subject,  nevertheless, 
to  legislative  modification,  alteration  or  repeal. 

The  aforesaid  bills  of  the  plain tifi*  in  error.  Burton,  re- 
maining unpaid,  came  into  the  hands  of  this  Board,  who,  on 
the  7th  of  January,  1837,  sued  him  and  his  endorsers  there- 
upon, in  debt,  in  Davidson  circuit  court.  They  pleaded 
payment,  and  being  at  issue  upon  that  plea,  it  was  submitted 
to  the  court,  upon  an  agreed  case,  of  which  the  foregoing 
is  the  substance,  whether  the  contract  between  them  and  the 
State  Bank  was  usurious  or  not9 

If  the  court  should  be  of  opinion  in  the  negative,  the  board 
were  to  have  judgment  for  the  principal,  interest,  &c.,  after 
all  just  credits.  Burton  having  paid  some  part  of  one  of  the 
bills.  And  if  the  court  should  hold  said  contract  usurious, 
the  causes  were  to  remain  open  until  it  should  be  ascertained 
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by  agreement  or  the  findiog  of  a  jury  what  amouQt  was  due     Barton. 

the  plaintiff.  School  Com 

At  May  Term,  1838,  without  previously  obtaining  from 
the  court  any  opinion  upon  the  question  submitted,  the  causes 
were  brought  to  trial  before  his  Honor  Judge  Rucks  and  a 
jury  of  Davidson,  and  the  plaintiff  had  a  verdict  for  princi- 
psA  and  interest;  and  his  Honor,  being  of  opinion  that  the 
contract  was  not  usurious,  gave  judgment  accordingly, — ^from 
which  judgment  the  defendants  appealed  in  error. 

F.  B.  FooQ,  for  the  plaintiffs  in  error. 

Trimble,  for  the  defendant  in  error,  said,  1.  Upon  the 
ground  that  the  contract  between  Burton  and  others  «od  the 
Nashville  Bank  was  not  in  itself  usurious,  it  is  denied  that 
this  contract  is  usurious.  An  usurious  contract  is  one  in 
which  a  higher  rate  of  interest  than  is  allowed  by  law  is  di- 
rectly or  indirectly  contracted  for.  The  effect  of  the  con- 
contract  between  these  parties  was  simply  to  shift  a  debt, 
which  Burton  owed  the  Nashville  Bank  from  that  bank  to  the 
State  Bank,  giving  him  further  time  for  the  payment  thereof 
at  the  rate  of  six  per  cerU. 

The  State  Bank  received  the  Nashville  Bank  bills  at  par, 
and  paid  them  to  Burton  at  par,  made  a  conUract  for  legal  in- 
terest only,  and  will  receive  nothing  beside  the  legal  interest. 
Buiton  borrowed  money  of  the  Nashville  Bank  at  a  time 
when  her  notes  were  at  par,  the  debt  became  due  at  a  time 
when  her  notes  were  under  par;  that  debt  was  paid  by  the 
Nashville  Bank  notes,  which  Burton  received  from  the  State 
Bank  dollar  for  dollar.  He  loses  nothing  by  the  contract. 
True,  he  might  have  bought  Nashville  Bank  bills  at  some 
twenty  per  cent,  discount,  and  paid  his  debt  at  the  Nashville 
Bank,  by  which  he  would  have  made  as  much  at  the  expense 
o(  the  Nashville  Bank  as  he  complains  has  been  made  at  his 
iexpense. 

This  case  is  clearly  distinguishable  from  the  case  of  the 
^ashoille  Bank  vs.  Grundy  ^  Hays,  In  that  case,  for 
ought  that  appeared  in  the  proof,  the  jury  were  bound  to 
find  and  the  court  to  believe  that  the  defendant,  Lanier,  must 
lose  by  as  much  as  the  bills  he  received  were  below  par, 
some  extravagant  sum,  as  will  appear  from  Judge  C.'s  calcu- 
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Bartoo      tatron.       In  the  case    now  under   consideration,    tfie   facts 
School  Cora-  agreed  and  stated  are  such  that  this  court  cannot  but  see  that 

iniwtoners.       ^       rt  t\     t  i      i        i    •  -n 

the  State  Bank  catr  make  omy  legal  interest.  Burton  can 
lose  nothing,  unless  he  calk  it  a  loss  to  have  had  the  time  of 
payment  extended,  at  the  rate  of  six  per  cent.  He  only  did 
not  make  what  by  buying  the  Nashville  Bank  bills  he  might 
have  made. 

But  if  this  case  were  not  distingui^babfe  from  the  case  be- 
fore mentioned^  I  have  heard  that  case  questioned  and  disap- 
proved of  by  very  eminent  members  of  the  bar.. 

2.  If  this  were  a  case  of  usury  within-  the  principle  of  the 
decisions  in  I  Yer.  243,  444,  certain  statutes  of  the  Gene- 
ral Assembly,  under  which  this  contract  was  made  and  en- 
tered into  by  the  respective  parties,  authorised  and  legalized 
this  particular  contract,  and  all  others  of  the  same  class^ 
An  act  to  prevent  the  depreciation  of  Nashville  Bank  paper, 
passed  11  Dec.  1826,  c  41,  §  4,  in  so  many  words  required, 
and  authorised  this  contract. 

This  act  I  take  to  be  entirely  conclusive  upon  the  ques- 
tion of  usury;  if  it  does  not  conflict  with  the  Constitution 
of  the  United  States,  or  Constitution  of  Tennessee. 

If  contrary  to  any  particular  principle  of  conslitutioori 
law  it  must  be  that  which  inhibits  the  passage  of  any  partial 

IftW. 

This  is  not  a  partial  hiw.  Nashville  Bank  paper  was  is 
circulation  throughout  the  state,  and  making  a  very  laj^e  part 
of  the  circulating  medium.  This  act  had  in  contempktioa 
the  benefit  of  aN  who  had  such  paper,  by  preventing  its  de- 
preciation. Again,  a  portion  of  k  was  made  to  operate  to 
the  benefit  of  all*  such  as  had  dealings  with  the  Nashville 
Bank,  and  this  possibly  included  every  man  in  the  commu* 
nity.     2  Yer.  266^ 

It  may  be  said  to  be  partial  in  this,  that  it  authorised  (be 
State  Bank  to  do  that  whfch  a  citizen  would  not  have  done; 
it  authorised  the  Bank  to  ta^e  one  rate  of  interest,  the  citizen 
another  and  lower  rate. 

But  the  State  Bank  was  the  exclusive  property  of  the 
state,  conducted  by  its  own  agents;  and  reserving  a  higher 
rate  of  interest  to  it,  was  doing  nothing  more  than  has  always 
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been  allowed  to  banks.    This  power  has  never  been  question-      Curion. 
ed.     The   Union  and   Planters   Bank  now  by  their  charters  School  Com- 

ii.i  ..  ....  ,  1  ni'iMionera. 

take  a  higher  rate  than  is  permuted  a  citizen,  and  yet  the 
power  and  right  have  never  been  questioned. 

TuRLEY  J.  delivered  tlie  opinion  of  the  court. 

In  the  year  1825,  the  legislature  of  this  state  passed  an  r«  bruary  ». 
act  to  prevent  the  depreciation  of  Nashville  Bank  paper,  by 
which  provision  was  made,,  that  the  notes  of  the  Nashville 
Bank  and  its  branches  should  be  received  at  par  by  the  state 
in  payment  of  debts  due  from  purchasers  of  Hiwassee  and 
Academy  lands,  and  also  in  payment  of  one  half  of  any 
debt  due  to  the  Bank  of  the  State  of  Tennessee. 

This  statute  makes  it  the  express  duty  of  the  directors  of 
the  Bank  of  the  State  of  Tennessee  to  loan  out  said  money,  - 
as  fast  as  it  might  be  received,  for  the  shortest  time,  and 
upon  the  best  terms  practicable  to  be  repaid   in  sound  or  par 
funds.     Session  Acts  of  1826. 

Under  the  provisions  of  this  statute,  the  plaintiff  in  error. 
Burton,  who  was  a  debtor  to  the  Nashville  Bank,  borrowed 
the  sum  now  sued  for  in  Nashville  Bank  paper,  and  with  it 
paid  his  debt  to  the  Nashville  Bank;  and  he  now  csks  to  be 
protected  against  the  payment  of  the  principal  sum  thus  bor- 
rowed, upon  the  ground,  that  at  the  time  the  transaction 
took  place,  Nashville  Bank  paper  was  greatly  depreciated,  ^ 

and  the  contract  therefore  usurious. 

It  may  be  observed,  that  this  application  comes  with  a  bad 
grace.  A  debt  has  been  contracted  with  the  Nashville  Bank, 
when  its  paper  was  at  par,  and  this  debt  was  discharged  by 
the  money  borrowed  from  the  Bank  of  the  State  at  par,  and 
no  loss  whatever  was  sustained  by  the  transaction.  Nothing 
then  but  strict  law  would  justify  us,  in  reversing  thq  judgment 
of  the  court  below.  This,  it  is  said,  is  to  be  found  in  the 
decisions  of  this  court  in  the  cases  of  the  Mishville  Bank 
vs.  Hays,  and  Grundy  S^  Lawrence  vs.  Morrison^  1  Yer. 
243,  444;  these  cases  determine  that  a  loan  of  paper  money 
greatly  depreciated,  to  be  repaid  in  sound  funds  is  usurious. 

Without  questioning  the  authority  of  these  cases,  we  do 
not  think  tbem  applicable  to  the  one  now  under  considera- 
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tion.  The  act  of  1826,  as  we  have  seen,  authorised  and 
required  (he  directors  of  the  Bank  of  the  State  to  loan  oat 
Nashville  Bank  paper,  to  be  repaid  in  par  funds,  when  it 
could  be  done. 

The  legislature  certainly  had  the  power  to  pass  this  law, 
and  it  clearly  makes  that  lawful,  which  otherwise  might  hare 
been  unlawful  'under  the  decisions  before  referred  to.  It 
would  involve  an  absurdity  to  say,  that  the  legislature  had  re- 
quired the  directors  of  the  State  Bank  to  perpetrate  a  crime, 
for  which  they  might  be  indicted,  and  this  would  be  the  coo- 
sequences  of  decision  pronouncing  a  loan  of  NAsbFille 
Bank  paper  under  the  provisions  of  the  act  of  1826, 
usurious. 

We  are  therefore  of  the  opinion,  that  the  contract  is  legal 
and  that  the  plaintiffs  in  error  have  no  cause  of  coaiplaui- 
Ant  against  the  judgment  of  the  circuit  court,  which  must  be 
affirmed. 


MoLLOY  f>a.  Elam. 


EXSCUTOR  AND  AdminTBTRATOR.  Wkat  is  aM9tta—%ot  a  hvnd  tf  m^MVUtf  .— 
NeiUier  aboDCl  of  indemnity  given  to  a  testator,  nor  a  judgment  recoTercd  bj 
him  thereupon  is  assets  in  the  hands  of  his  executor,  except  to  be  applied  to  tbe 
purpose  of  the  indemnitj;  and  a  billbj  his  residuary  legatees  against  hia  exe- 
cutor to  compel  him  to  account  for  such  judgment  on  the  ground  that,  witli  doe 
diligence,  it  might  have  been  collected,  will  not  be  entertained.  Bat  the  exe- 
cutor will  be  compelled  in  equity  to  distribute  to  tha  residuary  legatees  any  part 
which  he  may  have  collected  of  such  judgment,  and  which  remains  in  his  hiuids 
unclaimed  by  the  person  against  whose  demand  the  indemnity  was  given. 

iSAME.  Devatttmit  by  conpromUing  debt.  If  an  executor  or  administrator  com- 
promise  or  com|x>und  with  the  obligor  in  a  bond  of  indemnity  given  to  the 
deceased,  such  compromise  or  compounding  would  not  be  sustained  to  the  }mpc- 
judice  of  tbe  party  against  whom  the  indemnity  was  given.  Williams  on  £xr. 
1107,  8. 

Chancert.  Injunction  agaifut  hond»findemnitif.  Equity  will  injoin  the  ealbrc- 
ing  of  a  bond  of  indemnity  unless  the  demand  against  which  it  was  given  faa9 

'    been,  or  is  about  to  be  enforced. 

On  the  25th  of  January,  1800,  Daniel  Elam,  the  ancestor  of 
the  parties,  entered  into  a  written  contract  with  James  Mc- 
Henry,  then  Secretary  of  War,  for  the  purpose  of  furnishing 
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raiions  or  supplies  for  the  troops  of  the  U.  S.  in  ihe  state  of  Moiioy 
Georgia;  and  on  the  same  day  be  gave  his  bond,  with  two  sure-  Hiam^ 
tieS)  in  the  penalty  of  ^^10,000,  conditioned  for  the  perform- 
ance of  ail  the  duties  required  in  the  contract, — and  to  account 
to  the  United  States  for  all  sums  of  money  advanced  to  him, 
by  the  U.  S.,  to  enable  him  to  furnish  the  supplies,  by  way 
of  set  off  against  the  amount  of  such  supplies,  and  to  repay  the 
surplus  to  the  U.  S.  on  the  expiration  of  the  term  of  the  con- 
tract, together  with  interest  at  six  per  cent,  from  the  expira- 
tion of  said  term. 

Two  days  afterwards,  be  took  from  Solomon  and  Chas. 
6.  Ellis  a  bond  in  the  penalty  of  $10,000,  reciting  the 
above  facts,  and  that  sM  Solomon  had  undertaken  to  tran^- 
sact  all  the  business  which  became  the  duty  of  the  contractor 
for  the  state  of  Georgia,  and  for  so  doing  to  receive  all  the 
perquisites  and  emoluments,  which  should  or  ought  to  be  de- 
rived in  virtue  of  saij  contract,  and  condUioned — '^thatif  said 
Solomon,  his  heirs,  &c.  should  keep  and  save  harmless  said 
Daniel  Elam,  his  heirs,  &c.  from  all  suits,  plaints,  and  also 
from  all  damages  which  might,  or  should  accrue  or  be  sustain- 
ed by  said  Daniel,  his  heirs,  &c.,  in  virtue,  or  in  pursuance 
of,  the  above  recited  bond  and  contract,  then  this  obligation 
to  be  void,  otherwise  to  be  of  full  force." 

On  the  6th  of  February,  1801,  Daniel  Elam,  pursuant  to 
the  contract,  was  paid  by  James  Powell,  collector  of  the  port 
of  Savannah,  $27,079  49  cents, — which  money,  being  one 
of  the  perquisites  or  emoluments  of  the  contract  for  supplying 
the  troops,  was  received  by  said  Solomon  Ellis. 

On  the  9th  of  February,  1802,  the  U.  S.  sued  Danief 
Elam  in  the  District  Court  of  Georgia,  by  petition  and  sum- 
mons, stating  in  the  petition  that  he  had  received  the  said  sum 
of  money;  that  he  had  undertaken  to  account  for  it,  which  he 
neglected  and  refused  to  do.  And  on  ihe  &th  May,  1804, 
they  recovered  judgment  for  $31 ,495  49  cents,  debt  and  dam- 
ages. 

On  the  4th  of  July,  1804,  Daniel  Elam  sued  the  Ellises, 
on  their  bond  of  indemnity,  iu  the  superior  court  of  Colum- 
bia county,  Georgia;  and  at  February  Term,  1806,  recover- 
ed judgment  against  them  for  said  ^31,495  49  cents,  he  hav- 
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MJI  >y  ing  remitted  the  damages  found  by  the  jury  of  $3779  44  cl4. 
Elam.  A  fi.  fa.  was  issued  on  this  judgment,  March  4,  1806,  which 
on  the  Istof  April  was  levied  on  275  acres  of  land,  which 
being  claimed  by  Thomas  Cobb,  the  levy  was  withdrawn;  and 
on  the  4th  of  August,  it  was  levied  on  a  still  and  cap,  which 
were  sold  Oct.  7,  1806,  for  $13,  and  then  the  fi.  fa.  Was  re- 
turned— ^^^0  properly  found. '*^ 

On  the  judgment  against  Elam,  the  U.  S.  issued  fi.  fas.  rrom 
Nov.  20,  1805,  to  Feb.  20^  1813,  on  which  last  is  tliis  re- 
turn— "JVti//a  bona — John  Eppinger,  M .  D.  G.  November 
9,  1813." 

On  the  5tb  of  February,  1829,  Daniel  Elam  died  in  Ruth- 
erford county,  Tennessee,  having  made  his  last  will,  appoint- 
ing the  defendant  his  executor,  who  qualified  as  such,  on  the 
16th  of  February,  1829.  In  the  will  no  mention  15  made  of 
the  judgment  against  the  Ellises. 

On  the  12th  of  December,  1836,  the  complainants  filed 
this  bill  against  Elam  and  A.  Ellis,  and  at  the  return  of  the 
subpa^nay  February  Term,  1837,  their  amended  bill,  chargtog 
that  the  defendant  had  compromised  with  Alfred  Ellis,  the 
son  and  only  heir  of  Charles  G.  Ellis,  for  the  sum,  as  defend- 
ant admits,  says  the  amended  bill,  of  $  1200,  giving  up  the 
demand  of  said  judgment;  and  that  said  Alfred  colluded  widi 
the  defendant,  to  keep  said  compromise  concealed  from 
complainants;  that  said  Charles  G.  Ellis,  or  his  estate,  was 
amply  able  to  pay  the  whole  amount  of  said  judgment, 
which  fact  was  well  known  to  defendant;  praying  for  an  ac- 
count, and  a  decree  that  defendant  might  be  compelled  to  pay 
said  judgment,  &c. 

Elam's  answer  states  that  in  the  winter  of  1829-30,  he  weot 
to  Cape  Girardeau  county,  where  Charles  G.  and  Alfred  P. 
Ellis,  his  son,  resided,  said  Solomon  being  then  dead,  and 
taking  advice  of  a  lawyer  was  told  he  could  not  collect  the 
judgment  against  said  Charles  G.,  who  threatened  that  if  be 
attempted  it,  he  would  give  information  to  the  governmeiK, 
and  cause  the  collection  of  the  judgment  against  Daniel  Elam; 
that  under  these  circumstances  he  did  compromise  with  them, 
and  received  in  full  satisfaction  of  the  judgment  against  Solo- 
mon and  C.  G.  Ellis,  the  two  notes  of  said  Charles  G.  and 
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Alfred  P.  Ellis,  one  for  $  600,  payable  Nov.  1 ,  1830)  and      ^^\i<v 
the  other  for  $500,  payable  Nov.  1,  1831;  that  on  the  10th       Bhnu 
August,  1832,  he  received  payment  of  the  fii:3t  note,  and  $47 
50  of  the  second,  which  remains  unpaid  except  said  payment;    ^ 
that  said  Ellises  lived  together  in  the  same  housed  that  all  the 
property  they  had  belonged — 'by  common  repute — ^to  Alfred 
P.,  who  seemed  to  be  worth  from  15  to  20  thousand  dollar^. 

There  was  proof  taken  by  the  complainants,  showing  that 
the  estate  of  Charles  6.  Ellis,  in  Missouri  and  elsewhere,  was 
considerable;  and)  therefore,  that  the  defendarit  might  eUsily 
have  collected  a  greater  amount  of  the  judgment  than  he  had 
reported  he  had  done.  But  it  is  unnecessary  to  repeat  the 
testimony,  because  the  question  debated  and  decided  in  this 
court,  was — whether  the  judgment  recovered  by  Daniel  Elam 
against  the  Ellises  was  assets  at  all? 

Readv,  for  the  complainants,  insisted  that  the  judgment 
against  Sol.  and  Chas.  G.  Ellis  is  conclusive  against  the  par- 
ties. The  record  shows  that  both  parties  were  in  court;  the  f^rg^^  |  2. 
judgment,  therefore,  cannot  be  re-examined  by  a  court  of 
equity  here.  fVinehe^er  vs.  Evans,  Cooke  420;  Latorene^ 
vs.  RobertBy  2  Tenn.  236;  MUIsys.  Duryte^  7  Cranch,  487. 

Appellant  is  liable  unless  be  prove  the  insolvency  of  Sol. 
and  Chas.  G.  Ellis.  Cartwright  vs.  CarttDrighif  4  Hay- 
wood, 134. 

Th3  inventories  in  the  record  are  conclusive  as  to  the  sol- 
vency of  Charles  G.  Ellis. 

Appellant  was  guilty  of  a  devastavit  by  compromising  and 
releasing  the  judgment,  and  is  liable  for  the  whole  debt.  Tol- 
ler on  E&ecutors  425-482;  9  Petersdorff  ^8  Abridgment,  361. 
Title,  Executor,  DevastavUj  note  f;  7  Johns.  Rep.  404. 

He  took  the  note  payable  to  himself,  and  is  therefore  liable. 

Toller,  425. 

F.  B.  FooG,  and  Metos,  for  the  defendant,  argued  that  if 
an  executor  find  a  bond  of  indemnity  among  the  valuable  pa- 
pers of  the  deceased,  it  is  his  duty  to  make  enquiry,  and  as- 
certain whether  the  deceased  has  been  damnified.  If  he 
finds  the  deceased  has  been  damnified,  then  he  is  advertised 
that  he  had  a  right  of  action  against  the]  indemnifier;  and 
the  executor  is  bound  to  enforce  the  right  of  action      But  if 
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^^"y  he  sees  that  the  deceased  had  not  been  dannified,  so  far  iron 
Eiam.  being  his  duty  to  sue  npou  such  bond,  it  is  his  duty  not  to  sue 
upon  It,  but  wfrit  until  the  condition  o(  the  bond  of  indemniiy 
is  broken  r  As  soon  as  it  is  broken  then  a  right  •faction  ac- 
crues, but  there  is  no  right  to  sue  till  the  condition  is  brcriceo. 
The  fad  that  the  deceased  kept  the  bond  in  hb  hands  without 
suing  on  it,  is  evrdence  that  he  had  no  cause  of  action. 

In  this  case,  Ks  soon  as  the  Ellises  went  to  Missouri,  the 
judgment  recovered  in  Georgia  could  be  enforced  only  by  suit; 
and  it  is,  therefore,  just  like  the  case  of  a  bond  of  indemnity, 
the  condition  of  which  is  not  broken.  Daniel  Elam  had  no 
right  to  sue  upon  the  Georgia  judgment  till  the  United  States 
enforced  their  judgment  against  him.  He,  therefore,  beid  the 
copy  of  the  record  of  bis  recovery  against  the  Ellises  m  hts 
hands,  in  order  to  enforce  it  for  his  indemnity  whenever  be 
should  be  damnified, — just  as  he  would  have  held  the  bood  of 
indemnity,  awaiting  a  breach  of  the  condition.     - 

It  follows  that  this  Georgia  judgment  is  not  assets  liable  to 
be  distributed,  any  more  than  a  bond  of  indemnity  would  be 
assets,  the  condition  of  which  remained  unbroken.  And  when 
the  condition  is  broken,  it  is  only  the  damages  that  he  is  enti- 
tled to  recover,  which  are  assets.  So,  in  this  case,  no  more 
of  the  judgment  against  the  Ellises  is  assets,  than  will  be  si^- 
cient  to  pay  the  damages  sustained  by  D.  Elam,  because  of 
the  failure  of  the  Ellises  to  account  to  the  U.  S. 

2  Yerg.  484 — conclusiveness  of  the  judgment  in  Geo.,  7 
John.  404. 

9  Petersdorff  Ab.  361 — ^liability  of  executor  by  release  of 
debt — release  of  cause  of  action — the  judgment  in  Georgia 
was  a  cause  of  action. 

Toller  481— -executor's  compounding  debt — ^how  liable. 

2  John.  Cas.  376 — held  him  responsible  for  the  real  value. 

Ram.  on  Assets,  495. 

FabaaryS.  RfiESE,  J.  delivered  the  opinion  of  the  court. 

We  are  of  opinion  that  the  decree  of  the  chancellor,  so 
far  m  it  directs  that  the  defendant  shall  account  for  so  much 
of  the  jodgment  obtained  by  the  testator  in  the  8ute  of 
Georgia  against  Ellis,  as  might  by  reasonable  care  and  dili- 
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gence  have  been  coUectecl  from  his  represeotatives  id  Mb-      Molioy 
sovarij  cannot  be  sustained.  EUm. 

The  bill  itself  and  other  parts  of  the  record,  before  us 
show,  that  the  judgment  referred  to  was  obtained,  to  indemnify 
the  testator  against  a  judgment  which  the  United  States  had 
recovered  against  him  in  the  same  State,  and  that  the  first 
oamed  judgment  was  founded  upon  a  bond  executed  by  Ellis 
to  the  testator  and  which  stipulated  to  indemnify  him  against 
the  claim  of  the  United  States.  The  record  also  shows  that 
the  judgment  on  behalf  of  the  United  States  has  not  been 
satisfied.  If  that  judgment  had  been  barred  by  the  statute 
of  limitations,  extinguished  by  the  lapse  of  time,  or  released 
by  the  United  States,  then  the  judgment  of  Elam  against  El- 
lis, could  not  inequity,  have  been  collected;  or  rather  ail 
attempts  to  have  collected  it  at  law,  would  have  been  enjoined 
by  a  court  of  chancery. 

There  are  but  two  grounds  upon  which  the  executor  of 
Elam  could  have  compelled  the  representatives  of  Ellis  to 
bave  satisfied  the  judgment.  1 .  That  the  judgment  in  favor 
t>f  the  United  Stales  bad  been  paid  by  Elam  or  his  represen- 
tatives; 2.  That  it  was  in  force,  and  that  the  executor  was 
liable  to  pay  it  and  wished  to  obtain  the  means  to  do  so  from 
the  representatives  of  Ellis. 

It  is  not  alleged  or  pretended  that  the  first  ground  exists. 
The  record  shews  that  it  does  not.  And  upou  the  second 
ground,  if  we  had  the  representatives  of  Ellis  before  this 
court,  and  had  placed,  as  we  certainly  would  place,  the  com- 
promise mentioned  in  the  record  out  of  the  question,  we 
might  decree  against  those  representatives;  but  we  would  look 
lo  it,  that  the  money  so  enforced  from  them,  should  be  paid, 
not  to  the  complainants  as  distributees,  but  to  their  creditor  the 
United  States. 

In  this  view  of  the  case,  we  cannot  hold  the  defendant  re- 
sponsible to  the  complainants  for  the  non-coUectionof  a  judg- 
ment, which  he  ought  not,  and  could  not  have  collected 
except  for  the  purpose  of  paying  it  over  to  the  United  States. 

2.  The  views  above  stated  have  made  it  somewhat  difficult 
for  us  to  sustain  so  much  of  the  decree,  as  directs  that  the 
defendant  shall  account  to  the  complainants  for  the  sum,  he 
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IfoUoj      may  hare  received  upon  tbe  pretended  compromise.     For  be 

l^m-       might  well  have  paid  over  that  sum  to  the  United  States,  and 

the  complainants  could  not  bare  murmured.     The    United 

States  might  now   claim   the   amount,   and   may    hereafter 

claim  it. 

But  as  we  think  that  the  United  States  have  no  specific  lien 
upon  this  fund;  as  it  was  not,  and  is  not,  the  purpose  and  in- 
tention of  the  defendant  to  pay  it  over  to  tbe  United  States; 
as  he  made  tbe  pretended  compromise  in  tbe  character  of  ex* 
ecutor,  and  seeks  to  keep  for  bis  own  beneGt  money  received 
in  that  character, — ^we  are  of  opinion  that  tbe  relations  be* 
(ween  the  complainants  and  the  defendant  entitle  tbe  former, 
upon  their  giving  refunding  bonds,  to  be  severally,  as  well  as 
the  defendant,  tbe  depositories  of  tbe  money  until  it  may  be 
recovered  by  tbe  Uuited  States,  and  if  not  so  recovered  by 
tbe  United  States,  or  other  creditors,  to  be  kept,  by  them 
as  their  own. 

The  defendant  will  therefore  account  for  such  sums  as  be 
has  received  with  interest  from  the  time,  be  may  have  re- 
ceived them,  and  be  will  be  allowed  bis  reasonable  expenses 
for  the  collection,  and  the  costs  will  be  paid  out  of  the  fund, 
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Chancery.  PractUt^-Efftet  ofagrenunt  to  take  tetiimonf  i^fter  pro  coofesso  »*  if 
amswcr  hod  6«m  jUed.  If  after  a  bill  for  an  accooat  has  been  taken  for  confessed 
it  be  agreed  that  it  may  be  referred  to  the  Clerk  and  Master  to  take  an  account , 
and  that  the  defendant  niar  prove  before  him  by  competent  testimony  any  mat- 
ter of  defence  to  the  bill  in  the  same  manner,  and  to  the  same  effect  as  if  an 
answer  had  b«ea  filed,  relying  on  sach  matter  of  defence, — the  defendant  is  not 
confined  to  proof  adapted  merely  to  limit  his  responsibility ;  but  may  addaca 
proof  to  the  eqaity  of  the  bill,  and  to  show  that  he  is  not  accountable  at  all. 

Same.  Speetfic  execution.  The  specific  execution  of  a  contract  for  the  construc- 
tion of  machinery  for  a  certain  purpose,  will  not  be  decreed  at  the  suit  of  the 
undertaker  or  his  assigns,  if  the  machinery  fail  to  answer  the  pnrpos"*  of  its  con- 
struction, thouf;hthe  parly,  on  whose  premises  and  for  whose  use  the  work  was 
done,  take  possession  of  the  premises.  To  entitle  the  undertaker  to  a  specific 
fxecntion  in  such  case,  i.  e.  to  a  decree  for  the  stipulated  compensation  for  his 
labor,  the  party  for  whom  the  work  was  done,  must  take  possession  of,  use  and 
occupy  the  works  as  his  own  and  for  the  end  for  which  they  were  designed.     , 

The  Mayor  and  Aldermen  of  Nashville  having  entered  into 
a  contract  with  Samuel  Stacker  for  supplying  the  town  with 
water,  which  was  only  partially  executed  by  him,  on  the  21st 
of  January,  1826,  made  a  contract  with  Daniel  Avery  and 
William  L.  Ward,  to  complete  the  construction  of  the  works 
begun  by  Stacker.  The  terms  of  this  contract  were  as  fol- 
lows: 

Avery  and  Ward  were  lo  procure  the  necessary  machinery 
for  raising  the  water  into  the  reservoir  by  steam;  to  keep  the 
same  constantly  in  operation  and  repair,  so  as  to  furnish  an 
ample  supply  of  water  without  intermission;  to  lay  down  pipes 
of  sufficient  calibre  to  conduct  the  water  from  the  reservoir  to 
the  four  corners  of  the  square;  to  erect  at  each  corner  thereof 
hydrants  to  be  used  onlyjn  cases  of  fire,  or  for  the  purpose 
of  exercising  the  fire  engines,  which  hydrants  were  to  be  at 
all  times,  after  the  completion  of  the  works,  supplied  with 
water;  to  erect  at  the  intersections  of  the  streets,  hydrants  to 
be  used  and  supplied  in  the  same  manner,  so  far  as  said  pipes 
were  to  extend  under  said  contract;  and  to  keep  an  accurate 
account  of  their  expenditures  on  account  of  the  works  to  the 
time  of  their  completion,  to  be  then  filed  with  the  Board  of 
Mayor  and  Aldermen,  verified  on  oath. 

The  Mayor  and  Aldermen,  on  their  part,  were,  within  the 
year,  1826,  to  furnish  Avery  and  Ward  with  5000  dollars, 
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Pearl  fj,QQ  Qf  jnierest  for  ten  years,  to  be  expended  in  the  construe- 
Nasbviiie.  tion  of  the  work?,  or  to  liquidate  and  settle  claims  to  tbat 
amount  for  and  on  account  of  the  works,  to  be  advanced  as 
the  work  progreissed,  but  not  to  exceed  the  amount  expended 
thereon;  to  allow  Avery  and  Ward  the  use,  for  said  works, 
of  all  the  ground  lying  between  the  road  which  might  be  con- 
structed, leading  to  the  middle  or  corporation  landing,  and  a 
line  1 00  feet  above  the  lower  extremity  of  the  corporation 
ground. 

At  the  end  of  the  period  of  ten  years  from  the  completion 
of  the  works  the  corporation  might  take  them  into  their  own 
possession,  paying  Avery  and  Ward,  or  their  assigns,  the 
amount  expended  in  their  construction  over  and  above  the 
sum  of  5000  dollars. 

Avery  and  Ward  bound  themselves,  if  the  corporation  ad- 
vanced the  5000  dollars  within  the  year,  1826,  to  have  the 
works  completed  by  the  1st  of  January,  1827,  under  the  pen- 
alty of  100  dollars  for  every  month  thereafter  that  they  might 
be  incomplete:  and  if  the  works,  at  any  time  after  their  conn- 
pletion,  should  get  out  of  repair  and  so  remain  for  the  space 
of  ninety  days,  so  that  the  town  should  not  be  supplied  with 
water,  then  the  Mayor  and  Aldermen  might  take  posseseioD 
of  the  works  in  behalf  of  the  corporation,  and  use  and  occupy 
the  same  as  their  own;  and  be  liable,  in  that  case,  to  pay 
Avery  and  Ward  only  one  half  of  the  amount  by  them  expend- 
ed in  the  construction  of  the  works,  over  and  above  the  5000 
dollars. 

The  corporation  advanced  the  5000  dollars  as  stipulated  io 
the  above  contract,  but  Avery  and  Ward  failed  to  complete  the 
works;  and  having,  on  the  5th  of  June,  1827,  dissolved  their 
partnership,  the  corporation,  on  the  22d  of  September,  enter- 
ed into  a  supplemental  contract  with  Avery  alone,  wherein  he 
bound  himself  to  proceed  forthwith  to  complete  said  water 
works,  according  to  the  first  agreement  by  the  Ist  of  January, 
1828,  or  on  failure  therein,  to  pay  the  corporation  five  dollars 
for  each  day  during  which  he  should  fail  to  have  the  works 
completed,  and  a  good  and  sufficient  supply  of  water  in  Uie 
reservoir  for  the  use  of  the  town:  in  consideration  of  which 
the  Corporation  was  to  loan  Avery,  to  enable  him  to  proceed 
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witli  the  works,  one  thousand  dollars,  to  be  paid  to  bid  orders       ^'^'^ 
as  the  work  progressed,  and  to  be  repaid  at  the  end  of  one  ^NashviUe^. 
year  with  interest,  and  to  secure  the  repayment  of  which,  the 
corporation  were  declared  to  have  a  lien  upon  all  the  machin- 
ery and  furniture  attached  to  the  works,  and  to  the  saw  nlfll 
erected  by  Avery  and  Ward,  and  attached  thereto. 

On  the  30th  of  June,  1827,  Avery  conveyed  his  interest 
in  the  water  works,  under  the  above  recited  contracts  with  the 
corporation,  to  Wilkins  Tnnnehill)  in  trust  to  .secure  the  pay- 
ment of  $1067,  which  he  owed  to  Dyer  Pearl  &  Co;  and 
they,  on  the  15th  of  October,  1831,  conveyed  their  interest 
in  the  premises  to  Robert  Aldrich,  in  trust  to  secure  the  pay- 
ment of  certain  debts,  in  that  deed  recited. 

Things  being  in  this  situation,  Dyer  and  Sylvester  Pearl, 
and  Richard  Aldrich,  on  the  16th  of  April,  1833,  filed  their 
bill  in  the  chancery  court  at  Franklin,  against  the  corporation 
of  Nashville,  Wilkins  Tannehill  and  Daniel  Avery,  alleging 
that  the  works  had  been  constructed  and  had  supplied  the 
town  with  water,  for  which  the  corporation  was  indebted  to 
Avery,  under  the  two  contracts,  in  the  sum  of  ^  1987  14 
cents;  that  the  works  and  the  saw  mill  thereto  attached,  had 
been  destroyed  by  fire  about  the  9th  of  March,  1830;  that  a 
large  sum  of  money  would  have  been  required  to  repair  the 
works;  that  Avery  was  too  poor  to  raise  it,  and  the  corpora- 
tion never  oiFered  to  make  him  any  further  advances,  in  conse- 
quence of  which  the  works  had  neither  been  rebuilt  nor  re- 
paired by  A  very,  and  the  corporation  had  taken  possession  of 
the  lot  of  land;  and,  at  the  filing  of  the  bill,  had  and  enjoyed 
it,  having  dispossessed  the  tenants  by  ejectment;  And  pray- 
ing that  the  corporation  might  be  decreed  to  pay  to  Aldrich 
such  balance  as  might  be  found  due  from  them  to  Avery;  and 
that  the  necessary  accounts  to  ascertain  that  balance  might  be 
taken/  .^c. 

Answers  were  filed  by  Avery  and  Tannehill;  but  the  cor- 
poration having  failed  to  answer  the  bill,  it  was  taken  for  con- 
fessed as  to  them  at  January  Rules,  1834.  At  May  Term, 
1835,  leave  was  granted  to  the  Mayor  and  Aldermen  to  file 
the  answer  of  the  corporation  within  90  days,  so  as  not  to 
delay  the  trial.     On  the  3d  of  November,  they  filed  a  demur- 
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Pearl  j,q^^  whicli  was  susiained  by  Chancellor  Bramlitt  at  April 
Nashville.  Term,  1836,  and  the  bill  dismissed.  From  ibis  decree  the 
complainants  appealed  to  the  supreme  court,  where,  at  De- 
cember Term,  1838,  the  chancellor's  decree  was  rcFersed, 
anfl  a  decree  pronounced  that  the  corporation  should  answer, 
and  remanding  the  cause  lo  the  chancery  court.  In  that 
court,  at  April  Term,  1837,  the  corporation  was  allowed  till 
July  to  61e  their  answer,  but  having  failed  to  do  it,  the  cause 
was  taken  for  confessed  at  October  Rules,  and  set  for  hearing 
ex  parte  as  to  them.  At  October  Term,  time  was  again  given 
the  corporation,  by  consent,  till  January  Rules,  1838,  lo  an- 
swer, so  as  not  to  delay  the  trial.  Failing  to  answer,  tho  bill 
was  taken  for  confessed  again  at  the  rules  in  April;  and  at 
April  Term,  the  counsel  entered  into  the  following  agree- 
ment: 

^'In  this  cause  it  is  agreed  that  an  account  may  be  ordered 
to  be  taken,  the  same  as  if  an  answer  was  filed.  And  it  is 
also  agreed  that  the  defendants  may  prove,  by  competent  tes- 
timony, before  the  Clerk  and  Master,  any  matter  of  defence 
to  the  said  bill  in  the  same  manner,  and  to  have  the  same 
effect  as  if  an  answer  was  filed  relying  on  such  matter  of  de- 
fence. The  force  of  the  pro  confcssoy  is,  however,  not  lo  be 
done  away,  except  so  far  as  it  is  8one  away  by  proof  on  the 
part  of  the  said  corporation." 

And  in  pursuance  of  this  agreement  the  court  referred  ibe 
'  cause  to  the  Clerk  ^nd  Master,  to  take  and  report  an  accoont 

of  the  expenditures  of  Avery  and  Ward,  and  of  Avery  alone, 
under  the  two  contracts  with  the  corporation;  on  taking  which 
account  the  parlies  were  to  be  allowed  to  make  proof  accord- 
ing to  the  above  agreement. 

At  October  Term,  1838,  the  Clerk  and  Master  reported 
an  account  of  expenditures  and  advances^  which  showed  an 
excess  of  expenditures  over  advances,  on  the  part  of  Aveiy 
alone,  including  interest  from  the  9ih  of  March,  1830,  the 
time  when  the  works  bad  been  destroyed,  to  the  24th  of  Oc- 
tober, 1833,  the  time  when  the  account  was  taken,  of  1(3015 
41  cents. 

On  taking  the  account,  the  Clerk  and  Master  examined  two 
witnesses  on  interrogatories,  from  whose  testimony  it  appear- 


DECEMBER  TERM  1838.  601 

©d,  that  the  works  constructed  by  Avery  and  Ward,  and  by  ^^'* 
Avery  alone,  had  proved  to  be  a  complete  failure;  that  the  Nashville, 
"reservoir  was  a  hoax,"  being  incapable  of  receiving  more 
than  four  feet  of  water,  which  quantity,  moreover,  was  not 
kept  in  it;  that  the  engine  was  not  kept  in  operation  more 
than  half  the  time,  aud  whilst  it  was  stopped  there  was  no  sup- 
ply of  water;  that  the  pipes  were  deficient,  and  had  tc^  be 
constantly  repaired,  &c.  &c. 

Upon  this  testimony,  and  the  report,  which  was  not  except-* 
ed  to,  his  Honor  Chancellor  Bramlitt,  at  October  Term, 
1838,  heard  the  cause,  and  being  of  opinion  that  the  allega- 
tions in  the  bill  whereon  the  complainants  sought  to  ground 
the  relief  prayed  for,  had  been  disproved  by  the  corporation, 
and  the  force  and  effect  of  the  pro  confesso  done  away  with 
under  the  aforesaid  agreement,  dismissed  the  bill  with  costs. 
From  which  decree  the  complainants  appealed  ia  error. 
James  Campbell  and  Cook,  for  the  complainants,  said 
the  plain  and   obvious  meaning  of  the   agreement  is,  that , 
the  clerk   was   to   take   proof   upon    the  matters    referred 
to  him,  rebutting  or  disproving  what  the  corporation  had  con. 
fessed,  by  failing  to  answer,  and  which  they  would  not  have 
been  allowed  to  disprove  but  for  the  agreement. 

The  bill  alledges  that  an  account  of  the  expenditures  was 
furnished  the  corporation,  which  they  received  and  retained 
without  objection,  and  this  is  not  disproved — ^nor  is  it  pre- 
tended that  Avery  and  Ward,  and  Daniel  Avery,  did  not,  in 
Pact,  £xpead  the  sums  they  alledge  and  charge,  they  did  ex- 
pend. 

Their  defence,  as  new  set  up,  does  not  rest  upon  any 
thing  referred  to  the  Clerk  and  Master — nor  upon  the 
facts  that  the  work  was  not  done  and  received  by  the  corpo- 
ration, the  expenditures  incurred,  and  an  account  thereof  fur- 
nbhed.  But  the  corporation  now  comes  forward  and  tries  to 
prove,  that  the  work  was  not  done  according  to  contract;  that 
the  pipes  were  of  inferior  quality;  that  the  location  of  the 
reservoir  and  water  works  was  injudicious,  that  they  could 
aeirer  answer  the  purpose  of  supplying  the  town  with 
water,  and  that  there  was  not  a  constant  supply  of  water  fur- 
nished. 

77 
r 
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Pearl  Complainants  say  that  this  evidence,  which  was  introduced 

NttshViiie.    before  the  clerk,  is  wholly  dehors  the  matters  in  issue. 

2.  Supposing  it  was  all  true,  and  defendants  would  now 
avail  themselves  of  it,  yet  the  location  of  the  water  works  was 
fixed  by  the  corporation,  and  complainants  are  not  responsi- 
ble therefor. 

3.  As  to  the  pipes,  &c.  being  of  inferior  quality,  if  that 
objection  could  have  been  made,  it  ought  to  have  been  done 
yrhen  the  account  of  expenditures  was  famished,  or  within  a 
reasonable  time  afterwards. 

4.  They  received  the  work,  and  cannot  now  object,  unless 
for  fraud,  and  no  fraud  is  shown.    . 

5.  The  covenant  itself  ascertains  and  fixes  the  damages. 
Avery  and  Ward  are  to  pay  in  the  event  the  work  should  not 
answer  the  intended  purpose; — for  it  says,  if  the  work  get  out 
of  repair  and  water  is  not  furnished  as  contracted  for  at  any 
time,  for  the  space  of  ninety  days  together,  the  corporation 
pay  take  possession  of  thjsm,  paying  Avery  and  Ward,  one 
half  their  expenditures  over  $5000,  &c.  The  chancelter 
after  he  had  rendered  the  decree  for  an  account  and  report, 
and  after  the  report  bad  been  made  and  not  excepted  to, 
refused  to  confirm  the  report,  but  dismissed  the  bill — in  which 
it  is  believed  he  erred.  The  proof  shows  the  works  in  re- 
pair when  burnt. 

Washington,  for  the  defendant,  said — 1.  The  plain- 
tifiT  in  asking  equity,  must  do  equity.  The  corporation  has 
a(]yanced  $5000,  under  the  first  contract,  and  $680  under 
the  second  contract,  and  in  return  gets  literally  nothing. 

2.  The  corporation  never  took  possession  of  the  water 
works,  under  the  above  mentioned  provision  in  the  coniraci; 
but  the  further  prosecution  of  the  enterprise  was  abaDdooed 
by  Avery,  leaving  the  corporation  in  such  possession  as,  ac- 
cording to  the  nature  of  the  thing,  it  had  before. 

3.  As  to  the|possession  o(  the  scite  for  the  machinery;  that 
possession,  by  the  contract,  was  not  the  exclusive  possession 
of  Avery, .but  was  the  possession  of  the  corporation  by  Ave- 
ry, for  the  use  of  the  water  works.  And  it  was  not  disturbed  until 
Avery  attempted  to  hold  over,  in  defiance  of  the  corporation, 
after  the  destruction  of  the  wfiter  works. 


i 


DECEMBER  TERM  1838.  603 

4.  Avery  was,  by  the  construction  of  the  contract,  a  war-       *"*•'• 
rantor  of  the  sufficiencj  oi  the  water  works,  in  all  their  parts,     NashvUie. 
for  the  ^^coDstant  and  abundaot"  supply  of  water  to  the  town, 

for  ten  years,  from  the  ist  of  January,  1828;  or  until  the  cor- 
poration took  possession  of  them  formally,  under  that  provi- 
sion in  the  contract  already  adverted  to. 

5.  The  proof  shows  that  the  whole  enterprise  was  a  com- 
plete failure,  produced  by  the  incompetency  of  the  under- 
taker. 

Gre£N,  J.  delivered  the  opinion  of  the  court.  Januarj  e. 

In  this  case  the  defendant  filed  a  demurrer  to  the  bill  of 
complaiot,  which  was  overruled  by  the  court,  and  they  were 
ordered  to  answer.  No  answer  having  been  filed  within  the 
time  allowed  by  the  court,  the  bill  was  taken  pro  confess^. 
When  the  cause  was  about  to  be  beard,  the  parties  entered 
into  the  following  agreement. — 

'^In  this  cause  it  is  agreed  that  an  account  may  be  ordered  to 
be  taken  the  same  as  if  an  answer  was  filed;  and  it  is  also 
agreed  that  the  defendants  may  prove  by  competent  testimony 
before  the  clerk  and  master  any  matter  of  defence  to  the  said 
bill  in  the  same  manner,  and  to  have  the  same  effect,  as  if  an 
answer  were  filed  relying  on  such  matter  of  defence.  The 
force  of  the  pro  confesso  is  not. however  to  be  done  away, 
except  so  far  as  it  is  Hone  away  by  proof  on  the  part  of  said 
corporation." 

The  account  was  taken,  and  testimony,  not  relevant  to 
the  account,  but  afi!ecting  the  right  of  the  complainants  to  a 
decree  for  any  amount,  was  taken  before  the  master  and  re- 
ported to  the  court — whereupon  the  bill  was  dismissed. 

The  first  question  is,  what  construction  must  be  given  to 
this  agreement  of  the  parties? 

The  com  plainants  contend  that  the  right  of  the  defendants 
to  produce  testimony  before  the  master,  was  confined  to  evi- 
dence in  relation  to  [the  items  of  the  account  the  master  was 
ordered  to  take;  while  on  the  other  hand  the  defendants  insist 
tbey  were  permitted  to  take  any  testimony,  which  would  have 
been  competent  evidence  in  the  cause,  if  an  answer  had  been 
filed. 
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Pcarf  ^jj'g  j,.^^  inierprelation   of  this  agreement  is   not  wilbocil 

Nashville,  difficulty.  The  complainants  contend  with  great  plaosibility, 
that  as  the  matter  referred  to  the  master  was  the  question 
of  account,  testimony  to  be  taken  before  Mm,  most  be  under- 
stood  to  refer  exclusively  to  that  subject.  And  ibe  defend' 
ants  urge  with  great  force,  that  the  comfprefaensive  words  of 
the  agreement,  permitting  them  to  prove  by  comrpetent  testi- 
mony any  matter  of  defence  to  the  sard  bftl  in  ibe  same 
manner,  and  to  have  the  same  effect,  as  if  an  answer  were 
filed,  relying  on  such  matter  of_defence,"  authorised  the  tes- 
timony in  question  to  be  taken. 

We  do  not  doubt,  but  that  the  gentleman  who  signed  this 
agreement,  on  each  side,  understood  it  at  the  time,  as  they  now 
contend  ic  ought  to  be  construed.  We  however  think  with 
the  defendants,  that  the  testimony  is  admissible  under  the 
agreement.  If  an  answer  had  been  filed,  denying  that  Ave^ 
ry  and  Ward  had  ever  completed  the  water  works,  and  deny- 
rng  that  the  corporation  had  ever  taken  them  into  possession, 
using  and  occupying  them,  it  is  clear  that  the  testimony  of 
these  witnesses  would  have  been  relevant  to  such  issues  and 
consequently  it  must  be  competent,  under  the  agreement. 

2.  We  next  come  to  consider  whether  upon  the  bill  and 
proof,  the  complainant  is  entitled  to  a  decree. 

The  first  covenant  contains  the  following  stipnlotion:  '^If 
at  any  time  after  the  completion  of  said  works,  the  same  shaH 
get  out  of  repair,  and  so  remain  for  the  space  of  ninety  days, 
so  that  the  town  is  not  supplied  with  water  as  is  herein  provi- 
ded, then  the  mayor  and  alderman  for  the  time  being,  may 
take  possession  of  said  works,  in  behalf  of  the  corporatioo 
and  use,  and  occupy  the  same,  as  their  own,  and  shall  only  ia 
such  case,  be  liable  to  pay  Avery  and  Ward;  the  one  half  d 
the  amount  by  them  expended  in  the  construction  thereof, 
over  and  above  the  five  thousand  dollars  advanced  as  above 
stated." 

The  bill  alledges  'Hhat  after  the  completion  of  said  works 
on  the  1st  January,  1828,  the  said  Avery  proceeded  to  sup- 
ply^  and  did  supply  the  said  town  of  Nashville  according  to 
contract  with  water  without  intermission,  except  for  the  ne- 
cessary repairs  of  machinery,    until  about  the  9th  day  of 
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March  1830,  when  the  building  attached  to  said  works,  and  ^^^^^ 
the  said  saw  mill,  were  destroyed  accidently  by  fire,  and  the  Nashville, 
machinery  of  the  establishment  upon  which  the  supply  of  wa- 
ter depended  were  thereby  rendered  useless.  To  repair 
said  works  would  have  required  a  large  sum  of  money,  and 
the  said  Avery  was  too  poor  to  raise  it,  and  the  said  mayor 
and  aldermen  never  offered  to  make  him  any  further  advan- 
ces, consequently  said  works  have  never  been  rebuilt  or  re^ 
paired  by  the  said  Avery.  Your  orator  further  states  that  the 
said  mayor  and  aldermen  have  taken  possession  of  said  lot  of 
land,  and  now  have  and  enjoy  the  use  and  occupatioR  thereof j 
having  dispossessed  the  tenants  heretofore  in  possession  by 
action  of  ejectment." 

The  first  witness,  David  M-  Moore  says,  he  always  con- 
sidered the  water  works  a  failure;  that  the  reservoir  was  a 
complete  hoax;  that  the  pipes  were  very  indifferent,  inso- 
much that  he  was  continually  repairing  them,  and  that  before 
the  buildings  were  burned,  'Hhe  works  did  not  go  more  than 
half  the  time." 

Edwin  Dibrell  says,  the  water  works  were  so  complete  a 
failure  and  disappointment,  that  the  corporation  never  attemp- 
ted to  rebuild  them,  but  constructed  a  different  system  alto- 
gether. 

The  condition  of  the  covenant,  which  was  to  make  the 
corporation  liable  for  half  the  expense  of  erecting  the  water 
works,  depended  upon  the  taking  possession  of  and  tuing  and 
occupying  them  as  their  own.  And  the  question  now  is,  did 
they  do  so? 

We  are  of  opinion  they  did  not. 

True,  it  is  stated  in  the  bill,  that  the  ^^mayor  and  aldermen 
have  taken  possession  of  said  lot  of  land,  and  now  have, 
and  enjoy  the  use  and  occupation  thereof;"  and  this  aver- 
ment is  not  disproved,  and  is  therefore  to  be  taken  as 
true.  It  was  upon  this  averment  in  the  bill  that  the  court,  10 
Yer.  179,  overruled  the  demurrer.  Nothing  appearing  to 
the  contrary,  the  court  was  of  opinion,  that  possession  of  the 
lot  of  land,  upon  which  the  machinery  was  erected,  ought  to 
be  regarded  as  possession  of  the  water  works.  But  now^  it 
appears  from  the  proof  that  the  water  works  were  worthless, 
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Pearl  eould  not  have  been  made  to  answer  tbe  ends  of  their  erec- 
JVashriiie.  lioDj  and  were  abandoned  alike  by  the  corporation  and  by 
Avery.  Tbe  statement  in  the  bill,  corroborates  this  proof. 
The  complainants  say,  ^'(o  repair  said  works  would  have  re- 
quired a  large  sum  of  money,  and  tbe  said  Avery  was  too 
poor  to  raise  it:  and  tbe  said  mayor  and  aldermen  never  offer- 
ed to  make  him  any  further  advances,  cantequentlyi  the  said 
works  have  neither  been  rebuilt  or  repaiied  by  said  Avery." 

This  statement  must  be  miderstood,  in  connexion  with  the 
evidence  in  relation  to  the  worthlesss  character  of  the  works, 
as  an  admission  that  Avery  had  abandoned  all  idea  of  repair- 
ing them,  before  the  corporation  took  possession  of  the  lot  of 
land.  They  were  not  repaired  by  Avery  says  the  bill,  in 
conseqtAence  of  the  want  of  money,  which  he  was  too  poor  to 
raise.  They  were  not  repaired  by  tbe  corporation  says  tbe 
proof,  because  they  were  worthless,  and  they  determined  to 
construct  works  on  a  different  system. 

Upon  the  whole,  it  is  clear  that  the  corporation  did  not  take 
possession,  ufe  and  occupy  the  works  as  their  own.  Tfab 
was  the  condition  upon  which  their  liabilities  was  to  depend. 
The  fact,  that  they  may  have  had  possession  of  them,  as  in- 
cidental to  the  possession  of  the  land,  where  the  machinery, 
pipes  and  reservoir,  were  situated,  does  not  of  itself  create 
their  liability. 

It  was  their  use  and  occupation  of  them,  as  uater  toorks^  as^ 
their  ot^n,  thus  taking  a  benefit  from  them,  that  was  to  entitle 
Avery  to  half  their  cost.  This,  it  cannot  be  pretended  they 
have  done,  and  therefore,  we  think  the  bill  must  be  dismissed. 

Affirm  the  decree. 
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Claiborne  r^.  Crockett. 

Chancery.  Practice — Writs  of  error  and  avptrsedeaa  operat§  from Jiat  for.  Un- 
der the  act  of  1811,  c  82,  \  72,  a  cause  determined  in  the  chancery  court  is 
in  the  supreme  court  from  the  date  of  a  judge'a^a/  for  a  t»rit  of  orror  and  *«- 
persedeas,  although  neither  of  them  are  served  upon  the  clerk  and  master  of 
the  Chaocerj  court.     St.  3  James  1,  c.  8;  Sampson  vs.  Brovn^  2  East,  439. 

Same.  Effect  of Jiat  on  proceedings  b§lov.  A  sale  of  land  made  by  the  clerk 
and  master  of  the  chancery  court,  under  a  decree  of  that  court,  after  the 
allowance  of  a  vrit  of  error  to,  and  SMpereedeas  of  the  decree,  is  without  au- 
thority and  void. 

Same.  Mode  of  changing  title  in  eqnity.  Queerer  whether,  since  the  act  of 
1801,  c  6,  $  48,  the  mere  direction  in  a  decree  to  the  clerk  and  master  to 
make  a  deed,  and  his  deed  made  in  conformity  thereto,  will  divest  the  title 
out  of  the  person  against  whom  the  decree  is  made,  and  vest  it  in  the  pur- 
chaser at  the  master's  sale'/ 

Same.  Conveyance — D«ed  under  power  of  attorney.  When  the  parties  in  equity 
in  their  pleadings  treat  a  title  as  vested  in  one  of  them  by  virtue  of  a  deed 
made  under  a  power  of  attorney,  which  is  not  exhibited  in  the  pleadings,  the 
court  will  takej^it  for  granted  that  the  power  was  well  proved  for  the  pur]X>8e 
of  authorising  the  conveyance. 

About  the  6th  of  July,  1819,  John  Brooks  sold  to  James 
6.  Hicks  320  acres  of  land  in  Robertson  county.  Hicks 
executed  four  notes  to  Brooks  for  the  purchase  money,  two 
of  them  for  500  dollars  each,  payable  on  the  1st  of  January, 
and  1st  of  May,  1820, — the  other  two  for  lOOQ  dollars  each 
payable  on  the  1st  of  January,  1821  and  1822.  Brooks  ext> 
ecuted  to  Hicks  his  bond,  conditioned  to  make  a  title  to  the 
land  when  the  last  payment  should  be  made,  and  reserving  a 
lien  for  the  purchase  money. 

On  the  7th  of  December,  1820,  Brooks  assigned  to  Wil- 
liam Crocket  the  above  mentioned  note  of  Hicks  for  one 
thousand  dollars,  which  was  payable  on  the  1st  of  January, 
1821,  and  when  it  became  due.  Crocket  sued  Hicks  upon  it 
in  I^entucky,  where  be  had  removed,  and  recovered  a  judg- 
ment for  the  balance,  about  five  hundred  dollars,  which  Hicks 
had  failed  to  pay. 

In  the  mean  time,  probably  in  the  year  1820,  Hicks  had 
assigned  Brooks'  title  bond  to  Thomas  Claiborne;  and  Brooks 
having  become  incapable  of  transacting  his  own  business, 
made  a  power  of  attorney  to  his  son,  John  S.  Brooks,  dated 
the  10th  of  February,  1821,  giving  him  a  general  authority, 
it  seems,  to  transact  his  business,  including  a  power  to  sell 
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claibor.iii  and  convey  bis  real  estate.  Under  this  power,  John  S. 
Crockei?.  Brooks  on  the  20th  of  August,  1821,  made  a  deed  of  con- 
Feyance  of  the  land  to  Claiborne,  who  took  possession  and 
held  it  till  evicted  in  the  manner  hereinafter  stated. 

Crockett  having  iailed  to  collect  the  judgment  which  he 
had  obtained  against  Hicks  in  Kentucky,  filed  his  bill  at  the 
October  Term,  1821,  of  the  circuit  court  at  Charlotte, 
against  John  Brooks,  John  S.  Brooks,  James  6.  Hicks, 
and  Thomas  Claiborne,  to  enforce  the  lien  upon  the  land 
which  he  supposed  himself  to  have  as  assignee  of  one  of  the 
notes  given  by  Hicks  for  the  purchase  money. 

This  cause  was  heard  by  Chancellor  Anderson,  on  the  18th 
of  Jane,  1828,  in  the  chancery  court  at  Charlotte,  whither  it 
bad  been  transferred,  and  his  Honor  pronounced  a  decree  to 
subject  the  land  to  the  satisfaction  of  die  complainant's  de« 
mand. 

The  defendants  presented  a  copy  of  the  record  to  Judge 
Whtte,  and  on  the  8th  of  December^*  1818,  obtained  his 
fiat  for  a  writ  of  error  and  iupersedtas^  to  the  supreme  court. 
There,  at  March  Term,  1832,  the  chancellor's  decree  was 
reversed.*  In  the  mean  time,  however,  the  chancery  court 
proceeded  to  execute  its  decree,  and  on  the  13th  of  Decem- 
ber^  1828,  the  clerk  and  master  sold  the  land  to  Samuel 
Crockett  for  500  dollars,  made  report  of  his  sale,  and  it  was 
ponfirmed  at  December  Term,  1^28;  and  on  the  4th  of  Feb* 
ruary,  1829,  conveyed  the  land  to  the  purchaser  by  his  offi- 
cial deed,  under  which  Crocket  immediately  took  possession, 
which  he  continued  till  the  6th  of  October,  1832,  when 
Claiborne  filed  his  bill  in  the  chancery  court  at  Charlotte,  to 
remove  the  cloud  brought  upon  his  title  by  these  proceedings 
in  the  chancery  court,  wherein  he  charged  that  he  bad  bad 
possession  of  the  land  more  than  seven  years  under  his  deed 
from  Brooks  before  it  was  sold  by  virtue  of  the  decree  of  the 
chancery  court;  tl)at  the  land  was  bought  by  Samuel  Crock- 
ett at  the  master's  sale  for  William  Crockett,  who  had  since 
sold  it  to  Wilson  Crockett,  all  of  whom  he  prayed  might  be 
made  defendants  to  said  bill;  and  praying  further,  that  (be 

♦   See  the  ease,  6  Yer.  27 ;  and  «ec  ante,  Graham  rt,  McCa^i  ? '«?. 
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proceedings  of  the  chancery  court  after  the  granting  of  the     cUibonw 
writ  of  error,  might  be  declared  void,  and  that   the   title  of    Crockett, 
the  defeDdants  might  be  divested  out  of  them  and  vested  in 
him,  &c. 

The  bill  was  answered  by  the  defendants,  and  from  the 
pleadings,  aod  documentary  proofs,  the  case  appeared  as 
it  is  above  stated.  It  was  brought  to  heartpg  at  September 
Term,  1837,  of  the  chancery  court  at  Charlotte,  when  the 
chancellor  pronounced  a  decree  annulling  the  master's  deed 
to  the  defendant  Samuel  Crockett,  divesHng  the  title  out  vf 
the  defendant  and  vesting  it  in  complainant ,  and  ordering  the 
defendants  to  account  for  the  rents  from  the  date  of  the  mas- 
ter's deed  in  1829. 

The  defendants  appealed  in  error.  , 

James  Campbell  &  F.  B.  Fogg,  for  the  complainant,*'®'^"'*''^  *• 
said  that  the  only  question  was,  whether  the  proceedings  in 
the  chancery  court  were  of  any  force  or  validity  after  the 
cause  had  been  transferred  to  the  supreme  court?  To  show 
that  they  were  not,  they  cited  2  Mad.  Ch.  189}  HetberVs  case^ 
3  P.  Wms.  116;  Act  of  1794,  c  1,  §  69;  1  East,  661;  2 
East,  444;  Act  of  1811,  c  72,  §  12. 

Cook,  for  the  defendants.  ' 

Green,  J.  delivered  the  opinion  of  the  court. 

A  bill  wa^  filed  by  William  Crockett,  against  Thomas  February.  7 
Claiborne  and  others,  in  the  circuit  court  of  Robertson  coun- 
ty, at  the  October  Term,  1821,  alledging  that  John  Brooks 
had  sold  the  tract  of  land  in  controversy  to  James  G.  Hicks, 
and  had  given  his  bond  for  the  title,  and  that  Hicks  had  ex- 
ecuted his  notes  for  the  purchase  money. 

The  bill  alledged  further,  that  Hicks  had  transferred  the 
title  bond  to  Claiborne,  who  had  obtained  a  deed  for  the 
land,  but  that  he  knew  at  the  time  be  received  said  deed, 
that,  the  purchase  money  had  not  been  paid  by  Hicks. 

The  bill  further  alledged,  that  Brooks  had  assigned  one  of 
the  notes  executed  by  Hicks  for  the  purchase  money  of  the 
land  to  Crockett  the  complainant;  that  it  remained  unpaid; 
that  Hicks  was  insolvent,  and  that  by  virtue  of  said  assign- 
ment the  vendor's  lien  was  transferred  to  h.m;  and  he  there- 

*     78 
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Claiborne    foj^  prayed  a  decree,  subjecling  the  land  to  sale  in  saiisfac- 
Crocitett.    tion  of  the  said  note,  due  from  Hicks. 

The  cause  was  transferred  from  the  circuit  court  of  Robert- 
son county,  to  the  chancery  court  at  Charlotte;  and  at  the 
June  Term,  1828,  of  that  court,  a  decree  was  pronounced 
in  favor  of  the  complainant,  ordering  said  land  to  be  sold. 

On  the  8th  day  of  December,  1828,  a  copy  of  the  record 
was  made  out  and  presented  to  Judge  Whtte,  one  of  the 
Judges  of  the  supreme  court,  with  a  petition  for  xoriU  of 
error  and  aupersideas;  and  on  the  same  day,  the  said  writs 
were  ordered  by  the  Judge,  the  record  filed  with  the  clerk, 
and  bond  and  security  given  as  required  by  law.  No  writ  of 
iupersedeas  was  actually  issued  and  served  on  the  cl^k  and 
master  of  the  chancery  court,  and  he  proceeded  in  execu- 
tion of  the  decree,  and  sold  the  land  on  13th  December, 
18S8,  to  the  defendant  Samuel  Crockett. 

At  the  December  Term,  1828,  of  the  chancery  court, 
the  report  of  the  sale  by  the  clerk  and  master  was  confirmed 
by  the  court,  and  he  was  ordered  to  make  a  deed  to  the 
purchaser,  which  deed  was  executed  on  the  4th  day  of  Feb- 
ruary, 1829.  The  cause  was  continued  in  the  supreme  court 
until  1832,  when  it  was  heard,  and  the  decree  of  the  chan- 
cery court  was  reversed  and  the  bill  dismissed. 

The  present  bill  is  brought  by  Claiborne,  to  remove  the 
cloud  which,  the  proceedings  of  the  chancery  court  create 
upon  his  title,  and  to  divest  out  of  defendants,  all  the  title 
and  interest  acquired  by  them,  by  virtue  of  said  proceedings- 

We  think  that  the  cause  was  in  this  court  on  the  8th  of 
December,  1828,  and  that  the  writ  of  error  operated,  by  vir- 
tue of  the  fiat  of  the  judge,  as  a  suptrstdeas  although  no  writ 
o{  mptrstdeas  was  served  upon  the  clerk  of  the  chancery  court. 

The  act  of  181 1,  c  72,  §  12,  provides  that  a  tnit  of  w- 
ror  prosecuted  in  the  supreme  court,  ^^sball  not  operate  as  a 
supersedeiis^  unless  the  party  suing  out  the  same,  shall  first 
obtain  from  one  of  the  judges  of  said  court,  an  order  for  a 
supersedeas^^^  &c. 

This  is  substantially  the  phraseology  of  the  statute  3  Jac. 
1,  c  8,  which  Lord  Ellenborough,  in  Sampson  vs.  JBroion,  2 
East,  439,  says,  rendered  it  unnecessary  to  sue  out  the  su- 
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persedeas;  for  that  statute,  said  his  lordship,  says  that  "no     Claiborne 
execution  shall  be  stayed  upon  or  by  any  torit  of  error  or     Crockett. 
supersedeas  thereupon  to  be  sued,"  &c,  unless,  &c.,  which 
shows  that  a  vtrit  of  error  allowed,  or  a  iorit  of  supersedeas^ 
would  have  had  the  effect  of  staying  execution."     See  also 
Miller  vs.  J^ewbald^  1  East,  66  L 

If  this  be  so,  the  sale  of  the  land  made  by  the  clerk  of 
the  chancery  court,  on  the  13th  of  December,  6ve  days  af- 
ter the  terits  of  error  and  supersedeas  had  been  allowed,  was 
without  authority  and  is  void. 

But  if  the  clerk  had  possessed  authority  to  niake  the  sak 
on  the  1 3th  of  December,  no  title  was  vested  in  the  pur- 
chaser until  the  sale  was  confirmed  by  the  court,  and  the 
deed  was  made.  But  the  deed  was  not  made  until  the  4th 
of  February,  1829,  after  the  session  of  this  court,  in  which 
the  case  was  pending,  hnd  commenced.  Indeed  it  may  be 
doubted  whether  the  deed  of  the  clerk  and  master  could  vest  . 
the  legal  title  to  the  land  in  the  bargainee.  By  the  act  of 
1801,  c  6,  §48,  the  court  is  authorised,  by  its  decree^  to 
divest  the  title  out  of  the  person  against  whom  the  decree 
may  be  made,  without  a  conveyance  from  the  party. 

The  practice  before  that  act  had  been,  to  decree  that  the 
party  having  the  legal  title  should  make  a  deed  as  directed  in 
the  decree;  but  since  that  act,  the  practice  is,  to  divest  the 
right  by  the  decreq;  and  a  copy  of  such  decree  must  be  re- 
gistered, as  the  title  of  the  party  in  favor  of  whom  it  is  made. 
In  this  case,  the  decree  does  not  purport  to  divest  the  title, 
but  simply  confirms  the  sale,  and  orders  the  clerk  to  make 
a  deed.  We  do  not  say  that  a  decree  might  not  be  expressed 
in  such  terms  as  to  divest  the  title,  and  by  virtue  of  the  deed 
of  the  clerk,  vest  it  in  the  purchaser;  but  it  is  extremely 
questionable  whether  the  mere  direction  to  the  clerk  to  make 
a  deed,  would  have  that  effect. 

We  think  that  upon  any,  or  all  of  these  grounds,  the  de- 
fendants acquired  no  interest  in  the  land  in  controversy,  by 
reason  of  the  sale  and  conveyance  before  mentioned. 

2.  But  it  is  insisted  that  Claiboine  has  not  the  legal  title 
to  this  land,  and  that  before  the  court  will  decree,  that  in 
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ciaiboros    ^]^^\  {^^  vested  in  him,  it  ought  to  require,  that  he  pay  the 

Crockett,     purchase  money  which  is  yet  unpaid. 

If  the  fact  were  as  the  counsel  in  argument  assumed  it 
to  be,  and  the  proper  parties  were  before  the  court,  the  con- 
sequence for  which  he  contended  would  certainly  follow.  But 
the  defendant)  William  Crockett,  in  his  bill  in  the  original 
case,  alledged  that  Claiborne  had  the  legal  title  vested  in 
him,  and  as  we  have  not  the  power  of  attorney  before  us,  and 
cannot  therefore  tell  whether  it  is  well  proved  or  not,  we 
must  take  that  admission  and  statement,  for  the  purposes  of 
this  decree  to  be  true. 

In  the  view  which  we  have  taken  of  the  case,  we  take 
from  the  defendants  no  title  they  may  have;  nor  do  we  vest 
any  in  the  complainant.  So  far,  therefore,  as  the  decree  of 
the  chancellor  vests  title  in  the  complainant,  it  must  be  re- 
versed; and  a  decree  will  be  entered  declaring  the  proceed- 
ings under  the  decree  in  the  chancery  court,  after  the  Sth  of 
December,  1828,  to  be  void;  and  divesting  out  of  defen- 
dant all  right  and  title  acquired  by  said  proceedings,  and  di- 
recting an  account  for  the  profits,  &c. 


DECEMBER  TERM  1838. 


613 


Valei^tine  vs.  Cooley. 

Im>'A^XY.  AppearcTue  by  attorney.  Where  a  aei.  fa.  i«  prosecuted  against  heirs, 
•oineof  whom  are  infants,  to  sobject  lands  descended  to  the  satisfaction  of  the 
ancestor's  debt,  a  general  appearance  thereto  and  demurrer  by  counsel  for  the 
defendants, cannot  be  regarded  as  an  appearance  for  the  infants:  more  espe- 
ciallj  if  the  mandate  be  to  make  it  known  to  the  guardians. 

Same.  Process  void  at  to  infants  only  irregular  as  to  aduUs  joined  IhereiM. 
Though  a  *ei,Jh,  be  void  as  to  infants  for  want  of  personal  service,  it  will,  on 
that  account,  onlj  be  irregular  as  to  the  adults  joined  therein  with  them;  and 
a  judgment  and  sale  under  it  will  stand  till  reversed  as  to  the  adults,  and  pass 
the  title  of  their  interest  in  the  land. 

Witness.  Competency  tf  sheriff  to  prove  vani  of  notice  of  sale.  The  sheriff  is  com- 
petent, but  not  bound  to  give  evidence  of  his  own  frilure  to  give  notice  of  the 
time  and  place  of  sale  as  required  by  the  act  of  1799,  c.  14  $  1 . 

STikTLTE  OF  LIMITATIONS.  Effect  ofpossession  by  verbal  purchase.  A  possession  ot 
land  taken  in  consequence  of  a  verbal  sale  is  the  possession  of  the  vendor  and 
under  his  title ;  but  if  a  conveyance  be  made  to  the  verbal  vendee,  he  may 
couple  his  possession  before  and  after  the  deed  together,  so  as  to  gain  the  pro- 
tection of  the  statute. 

ejectment  for  345  acres  of  land  on  Dyer's  creek  in  Stew- 
art county,  commenced  on  the  21st  of  June,  1836,  Stewart 
circutit  court  on  the  demise  of  Richard,  Jonathan,  George 
and  William  G.  Cooley,  William  H.  Haggard  and  Rebecca 
his  wife,  Joseph  Webster  and  Elisabeth  his  wife  and  Isaac 
Piles  and  Ann  his  wife,  heirs  at  law  of  William  M .  Cooley 
deceased,  against  Solomon  R.  Valentine. 

The  State  of  North  Carolina  granted  the  premises  by  pat- 
ent No.  1 1 59,  dated  the  26th  of  November,  1789,  to  Richard 
Fenner,  assignee  of  Joshua  English,  a  private  in  her  continen- 
tal line.  The  grantee,  by  deed  dated  the  1 5th  of  October, 
1"798,  conveyed  this  tract  among  others  to  Robert  Fenner, 
who,  by  his  deed  dated  the  1st  of  August,  1802,  conveyed 
308  acres  thereof  to  Wiliiam  M.  Cooley,  ancestor  of  the 
lessors  of  the  plaintiff.  About  the  25th  of  January,  1819, 
William  M.  Cooley,  William  Pryor  and  Young  Thornton  ex- 
ecuted their  joint  bond  in  the  sum  of  2000  dollars  to  Thomas 
Clinton,  chairman  of  the  county  court  of  Stewart;  and  after- 
wards in  the  year  1823,  Cooley  died  intestate. 

Upon  said  bond,  his  administrators,  Jonathan  Cooley  and 
Aichard  Cooley,  were  sued  in  Stewart  county  court  on  the 
SOtb  of  December  1823.  They  pleaded  1.  Conditions  per- 
formed;  2.  FuUy   administered;  3.    Judgments   recovered 
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Voieniino  against  ihcni,  to  wit, — one  in  favor  of  Joseph  Webster  and 
Cooicy.  wife  for  703  dollars, — and  one  in  favor  of  Ann  Cooleyfor 
703  dollars;  4.  A  retainer  for  their  own  demands  against  tbe 
intestate  for  money  due  them  from  tbe  estate  of  Joel  Coo- 
ley  deceased,  1406  dollars;  5.  And  lastly,  a  judgment  in  fa- 
vor of  the  Governor  for  591  dollars.  To  all  which  pleas 
there  were  replications  filed,  and  issues  thereupon  joined. 

These  issues  were  submitted  to  a  jury  who  found  the  first 
against  the  defendants,  and  assessed  the  plain tiffi'  damages  to 
474  dollars  42  cents.  But  they  found  the  plea  of  fvlhi  od- 
ministered  in  favor  of  the  administi'ators,  and  the  court  there- 
upon gave  judgment  against  the  administrators  for  tbe  amount 
of  the  damages,  and  awarded  the  plaintifis  a  scire  facias 
against  the  heirs,  in  which  the  sheriff  was  commanded  to  make 
it  known  to  the  guardians  of  the  infant  heirs. 

That  writ  was  issued  on  the  2dth  of  May,  1825,  directed 
to  the  sheriff  of  Stewart,  and  was  returned — "executed  on 
Jonathan  Cooly,  Richard  Cooley,  28tb  May,  1825,  oq  Aod 
Cooley,  guardian  of  her  daughter  Ann,  the  17th  July,  1825«" 
.A  counterpart  directed  to  the  sheriff  of  Henry  was  returned— 
'^Came  to  hand  3d  December,  1825,  and  made  known  to  Jo> 
sepb  Webster  and  wife  on  the  21st  December  1825.^ 

The, next  entry  on  the  record  is  a  statement  of  the  case 
at  May  term,  1826,  against  all  the  seven  heirs  of  W.  M.  Coo- 
ley, though  there  is  no  .return  of  service  of  the  sci*  fa*  ex- 
cept what  is  here  stated;  and  the  entry  proceeds  to  state  that 
the  parties  came  "by  attorneys*'  and  the  defendants' demurrer 
to  the  sci.  fa.  is  overruled,  and  judgment  rendered  that  the 
plaintiff  have  execution. 

Then  there  was  a  fi,  fa.  issued  May,  26,  1826^  to  the 
sheriff  of  Stewart,  commanding  him  to  make  the  money  oat 
.of  the  lands  and  tenements  of  the  defendant,  ^'which  belong- 
ed to  William  M.  Cooley  in  his  lifetime,"  and  render  it  to 
the  court  at  the  court  house  in  Dover  ^Hhe  first  Monday  m 
Jlugust  next." 

This  writ  was  returned  with  the  following  endorsements — 
^^Came  to  hand  the  10th  day  of  June,  1826;  levied  on  three 
hundred  and  forty-five  acres  of  land  on  the  1 5th  of  June, 
1826;  advertised  for  sale  on  the  e^hth  day  of  •Aiigf$9i;^^  and 
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''Levied  on  the  10th  of  June,  1826,  on  345  acres  of  land,  Valentine 
lying  on  Dyer's  creek  in  Stewart  county,  the  place  whereon  Cooiey. 
William  M.  Cooiey  resided  in  his  lifetime,  and  where 
Mrs.  Cooiey  twto  resides;  and  after  having  advertised 
the  land  according  to  law,  exposed  the  above  tract  of  land  to 
public  sale,  at  the  court  house  in  Dover  the  8th  day  of  Au- 
gust, 1826,  and  sold  the  same  to  William  Bailey,  the  county 
trustee  for  the  use  and  benefit  of  Stewart  county  for  the  sum 
of  $499,  38^,  the  principal,  interest  and  cost  of  the  above 
debt,  which  satisfies  this  execution,  8th  August,  1826." 

Besides  the  widow  of  the  deceased,  William  G.  Cooiey, 
one  of  his  heirs  and  a  lessor  of  the  plaintiff,  was  in  possess- 
in  of  the  premises  at  the  date  of  the  sale. 

On  the  8th  of  Februrry,  1827,  the  sheriff  conveyed  the 
land  by  deed  to  Bailey,  the  purchaser;  and  on  the  12th  of  Ju- 
ly, 1832,  Bailey  conveyed  it  to  Christopher  C.  Clements,  who 
bad  previously  taken  possession  under  a  verbal  contract,  and 
who  by  his  deed  of  the  26th  of  July,  1832,  conveyed  to  th^ 
defendant,  who  immediately  took  possession,  which  he  con- 
tinued till  the  commencement  of  the  suit. 

Ann  Cooiey,  the  wife  of  Piles,  came  of  age  in  1832. 

On  the  trial,  the  lessors  of  plaintiff  made  title  by  reading 
the  grant  and  deeds,  including  that  to  their  ancestor;  and 
they  offered  the  deposition  of  Ward,  the  sheriff  of  Stewart, 
taken  by  the  defendant,  to  piove  that  he  gave  no  notice,  to  the 
tenants  in  possession  of  the  land,  of  the  time  and  place  of  sale 
as  required  by  the  act  of  1799,  c.  14  §  1.  The  court  refused 
to  permit  it  to  be  read,  and  the  plaintiff  excepted  to  this  opinion. 
It  was  proved  that  the  lessors  of  the  plaintiff  are  the  heirs  at 
law  of  William  M.  Cooiey,  who  died  seized  and  possessed 
of  the  premises;  that  the  plaintiff  was  in  possession  thereof  at 
the  commencement  of  the  suit,  and  that  they  are  covered  by 
the  grant  and  the  deeds  under  which  they  claim. 

The  defendant  relied  upon  the  proceedings  against  William 
M.  Cooler's  administrators  and  heirs,  under  which  the  prem- 
ises had  been  brought  to  sale  for  his  debt,  and  the  sherifTs 
and  the  other  deeds  founded  thereupon  above  recited. 

The  court  charged  the  jury,  in  substance,  that  the  writ  of 
scire  facias  should  have   been  served   on  the  minors  in  per- 
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son;  that  though  the  cause  appeared  to  be  stated  as  if  the  in- 
fants were  parties,  yet  the  demurrer  to  the  set.  fa.  was  to  be 
regarded  in  law  as  the  demurrer  of  the  guardians  only;  and 
that  the  judgment  if  void  as  to  the  infants  was  void  as  to  all. 

The  jury  found  a  verdict  for  the  the  plaintiff.  The  de- 
fendant moved  for  a  new  trial,  which  was  refused,  and  he  ap- 
pealed in  error. 

Boyd  and  Cook  for  the  plaintiff  in  error  said,  the  first 
question  is  as  to  the  validity  of  the  judgment. 

Supposing  it  to  be  the  law  that  the  sd.  fa,  must  be  served 
on  the  infant  as  well  as  the  guardian,  yet  that  law  only  applies 
to  the  process,  and  advantage  of  that  defect  can  only  be  takea 
by  the  infant  when  there  is  no  appearance  entered  or  plea 
pleaded.  ' 

The  object  of  the  writ  is  to  give  notice,  and  is  only  deem- 
ed material  for  that  purpose.  Where  an  appearance  is  en- 
tered and  plea  pleaded  you  cannot  look  to  any  irregularity  in 
the  writ  or  alledge  for  error  that  t|;iere  was  no  writ   at  all. 

In  this  case  the  attorneys,  Martin   and  Fitzgerald,  appear 
and  plead  for  all  the  defendants.     The  record  states  the  case 
«  against  all  the  defendants  and   that  the   parties  appeared  by 
their  attorneys   and  judgment  was  given  against  the  defend- 
ants. 

The  guardian  has  the  right  to  enter  the  appearance  for  the 
infant  and  to  plead  for  him.  He  can  employ  counsel  and  it 
is  his  duty  to  do  so.  It  is  not  necessary  for  the  guardian  or 
husband  to  wait  for  service  on  the  infant  or  wife,  but  tbey 
can  enter  their  appearance  and  plead  for  them,  and  they  are 
bound  by  the  proceeding,  and  if  the  authority  is  improperiy 
exercised,   they  must  look  to   the   guardian  for   indemnity. 

1  Dev.  Eq.  Rep.  600;  2  Johns  ch.  Rep.  139;  1  Paige's 
Rep.  44;  9  Ves.  488;  1  Harrison  Ch.  P.  207;  Wyali'sPr. 
Register,  402  3;  Gilbert's  Forum  Romanum  378;  Ves.  141; 

2  Atk.  70;  2.  Com.  Dig.  216;  1  Newl.  Ch.  Pr.  63. 

When  an  attorney  undertakes  to  appear  and  plead  for  a  pa^ 
ty,  adult  or  infant,  the  proceeding  is  regular;  the  court  cannot 
look  farther,  and  if  the  attorney  has  appeared  without  author- 
ity, he  is  alone  responsible.  6  Johns'  Reps.  342, 296,  Dem- 
tonvs.  JVbycs;  Keble  89;   I  Salk.  86;  Com.   Dig.    Tit.  Att. 
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B.  7;  Cro.  Jas.  695;  AHishy  vs.  ColUy  1  Strange  693;  Valentine 
1  Binney  214,  APCullock  vs.  Gruffner]  I  Binn.  469;  Cooi'ey. 
Hopkins  vs.  WaterhoiLst  at  Sparta,  1823  or  1825. 

The  judgmont  if  void  as  to  one  for  the  want  of  service,  is 
not  void  as  to  those  who  are  parties  to  the  record  by  service 
and  plea.  The  rule  is  that  all  parties  before  the  court  are 
bound  by  the  judgment,  however  irregular  it  may  be  until  re- 
versed. One  defendant  cannot  allege  that  the  other  is  not 
bound.  This  is  matter  of  plea  in  abatement,  or  if  not  in 
abatement,  of  demurrer.  It  is  a  matter  for  the  adjudication 
of  the  court  and  when  decided  can  never  be  controverted 
collaterally.  8  Mass  Rep.  423,  424,  note;  6  Burr  2,  611. 
Rice  vs.   Shute. 

In  this  case,  Clements  held  under  Baily;  his  possession 
then  was  the  possession  of  Baily  until  he  sold  to  Clements. 
It  is  not  necessary  that  there  should  be  a  writing  in  order  to 
constitute  a  tenancy;  that  never  has  been  required.  Was  not 
Clements  Bailey's  tenant.^  Did  he  not  receive  the  possession 
from  him,  and  did  he  not  hold  under  him?  Could  be  resist 
the  recovery  of  Bailey?  Did  he  not  claim  and  hold  under 
him? 

It  is  not  necessary  to  inquire  whether  there  was  such  a  con-, 
tract  as  under  the  statute  of  frauds  would  bind  Bailey.  Bai- 
ley has  never  denied  the  contract,  but  has  expressly  recognized 
it  in  writing,  and  would  be  bound;  but  whether  he  was  or  not 
so  far  as  the  possession  was  concerned,  that  was  transferred, 
and  could  be  transferred  without  writing.  It  is  not  usual  to 
make  written  leases  for  a  year,  that  not  being  in  the  statute. 
If  the  tenancy  is  good  for  one  year,  the  tenant  will  still  be 
the  tenant  of  the  landlord  as  long  as  he  holds  under  him,  and 
will  then  be  a  tenant  at  will,  or  quasi  tenant  at  will.  A  parol 
purchase  under  the  statute  of  frauds  is  good  for  one  year  and 
constitutes  a  tenancy  at  will  afterwards. 

Turner,  F.   B.  Fogg  and  Meigs  for  the  defendants  in„  , 

'  ...  February  6* 

error,  insisted  that  the  sale  under  the  scire  facias  judgment 

was  void,  because  there  was  no  service  of  process  upon  the 

infant  heirs.     10  Yer.  237,  CrtUchfietd  vs.   Stewart^s  lessee; 

4  Yer.  218,  Combs  vs.   Young. 

2.  That  the  sherifTs  sale  was  void  because  one  of  the  de<* 
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fendants  and  the  guardian  of- the  other  was  in  possession,  and 
no  written  notice  of  the  time  and  place  of  sale  was  given 
Trott  vs.  M^  Gavoek^s  lesseey  1  Yer.  469.  Camtyvs.  Car- 
ney, 10  Yer.  491. 

3.  That  the  sale  was  void,  because  made  after  the  first 
Monday  in  August,  the  return  day  of  the  execution.  It  was 
made  on  the  8th  day  of  August,  which  could  not  byi  possibil- 
ity be  before  or  on  the  1st  Monday,  Ocertonvs.  Perkinsj  10 
Yer.  328.     Devereaux  and  Battles  Reports. 

4.  That  if  Clements  was  in  possession  of  the  land  in  1829, 
there  is  nothing  to  show  he  had  any  deed,  bond  or  agree- 
ment with  Bailey  before  1832,  and  the  possession  was  vacant 
for  some  time  in  1830. 

5.  And  they  further  insisted  that  the  sale  was  void  because 
it  is  stated  in  the  writ  that  the  infants  appeared  by  attorney, 
which  they  cannot  do.  2  Petersdorff's  Ab.  Tit.  Altoraey 
v.  A.  p.  577,  where  the  cases  are  collected. 

Green,  J.  delivered  the  opinion  of  the  court. 

1.  The  general  appearance  to  a  sd.  fa.^  and  demurrer 
for  the  defendants  by  counsel,  cannot  be  regarded  as  an  ap- 
pearance for  the  infants,  who  were  not  served  with  process. 

In  this  case,  especially,  it  cannot  be  so  regarded,  because 
the  set.  fa*  commands  the  sheriff  to  make  it  known  to  the 
guardians  of  the  infants  and  not  to  them  personally;  there- 
fore when  the  record  shows  that  the  defendants  by  their 
counsel  demurred,  it  cannot  be  intended  that  the  infants, 
against  whom  no  process  had  been  issued,  appeared  by 
counsel* 

.  2.  But  the  court  told  the  jury  that  if  the  process  bad  not 
been  served  on  the  infants,  it  was  void  as  to  them,  and  if 
void  as  to  the  infants,  it  was  void  as  to  the  adult  defendants, 
notwithstanding  they  appeared  and  put  in  a  demurrer.  Al- 
though the  first  branch  of  this  proposition  be  true,  we  do  not 
think  the  latter  follows  as  a  consequence. 

The  infants  were  not  before  the  court,  by  the  service  of 
the  9ci.  fa.  on  them  personally,  and  therefore  as  to  them  the 
judgment  is  void.  10  Yer.  Rep.  237.  And  as  all  die 
parties  were  not  before  the  court,  the  judgment  against  die 
adults  was  irregular,  and  could  have  been  reversed    in  to- 
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to,  by  writ  of  error.  2  Petersdoff,  578,  pi.  5.  But  al-  Cooiej. 
though  errontowy  it  was  uot  void,  as  to  those  defendants  who 
were  properly  before  the  court.  Therefore,  we  do  not  think 
chat  for  this  reason,  the  sale  was  void;  but  on  the  contrary, 
that  the  title  to  the  land  of  the  adult  heirs,  might  pass  to  the 
purchaser  at  such  sale. 

S.  The  court  erred  also  in  rejecting  the  deposition  of  the  *" 
sheriff— which  was  taken  to  prove  that  one  of  the  defendants 
in  the  execution  was  in  possession  of  the  land  at  the  time  of 
the  sale,  and  that  he  had  not  given  the  twenty  days  notice  re- 
quired by  the  act  of  1799,  c.  14,  §  1. 

It  has  always  been  holden  that  although  the  sheriflf,  who 
sold  the  land,  was  not  bound  to  give  evidence,  that  he  had 
failed  to  discharge  his  duty,  yet,  if  he  voluntarily  chose  to  do 
so,  he  was  a  competent  witness. 

4.  The  court  erred  in  telling  the  jury,  that  ihe  possession 
of  C.  C.  Clements,  by  virtue  of  a  verbal  contract  of  pur- 
chase from  Bailey,  could  not  be  coupled  with  his  possession, 
after  he  had  received  a  deed,  so  as  to  protect  him  by  the  stat- 
ute of  limitation. 

If  Clements  went  into  possession,  by  virtue  of  a  verbal 
contract  of  purchase  from  Bailey,  he  thereby  became  ten- 
ant at  will  of  Bailey,  and  his  possession,  was  a  possession  un- 
der the  deed  of  Bailey,  which  might  be  coupled  with  the 
possession  under  his  own  deed,  after  he  had  obtained  one,  so 
as  to  protect  him  by  the  statute  of  limitations,  if  the  evidence 
showed  seven  years  of  continuous  adverse  possession.  Jack" 
son^  ex  dem.  Young  et  alt  vs.  Ellis  and  WliUe^  18  John 
Rep.  118. 

Let  the  judgment  be  reversed  and  the  cause  remanded  for 
another  trial. 
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CoicruCT  OF  Laws.    Husb«md  and  vift-'J^urital  rifkt  u  wi/9'$  wt^f^Ut  tmi 
immavabUt,  bf  what  law  dttermin§d.    The  marital  right  to  the  wife's  vmcco^Im 
ii  determined  as  follows: 
y  1.  In  case  there  is  no  determinate  domicile  of  either  husband  or  wife  at  the  time  of 

the  marriage,  by  the  Ifx  lodcontractut. 
'^  2.  In  case  they  have  different  domiciles,  by  the  law  of  the  husband's  domicile 

3.  In  case  they  agrte»  previously  to  the  marriage,  upon  a  place  of  residence  aifiei'- 
'jt^    Ui  and  that  place  actually  become  the  place  of  the  matrimonial  domicile,  by  the 

'       law  of  that  place. 

4.  In  case  there  is  a  change  of  domicil  after  the  marriage,,  the  law  of  the  new  do- 
micile determines  the  marital  right  in  the  wife's  movables  acquired  after  the 
change  in  tht  place  of  the  new  domicile. 

Immovable.    And.  in  all  cases,  the  marital  right  to  the  wife's  immovables  ta  de- 
^      termined  by  the  l«*  loci  rei  *ita. 
'Same.     S»me.     JUarital  right  to  wife* a  ocqvegtM  after  ths  marriag-e  n«t  im  ih^plae^ 
^•/fAe  matriwumial  domieile.  How  marital  right  it  ajgeeitd  6y  a  ekauge  of  tht  farm  of 
I  tiuk  acfyitat  from  immovablt  to  movabU^  and  artduetion  of  tht  latitr  to  pottoonn 
j  bjf  kutboMd  with  or  toithout  tht  wift't  cofnse*/.     If  husband  and  wife  have  their 
domicile  in  Tenoesiee,  and  a  person  die  intestate  in  Louisiana,  of  whom  the  wi£» 
is  a  legal  heir,  leaving  movables  and  immovables,  which,  on  the  petition  ofsoicc 
of  the  heirs,  are  converted  into  cash  orchoiesin  action  by  a  judicial  tale, — ^ibe 
conversion,  p«f  ««,  %vill  not  affect  the  marital  right;  but  that  right  will  be  de- 
termined by  the  law  of  Tennessee  as  to  so  much  of  the  wife's  share  as  was  mov- 
able, and  by  the  law  of  Louisiana  as  to  the  rest.    And  ihe  law  is  the  saoM* 
though  he  reduce  the  share*  thus  converted,  into  his  possession,  if  it  be  done 
withont  her  consent;  but  if  it  be  reduced  into  possession  by  the  husband  ander 
a  power  of  attorney  from  his  wife,  his  marital  right  will  be  determined  by  the 

law  of  Tennessee. 
• 

Susan  Thompson,  widow  of  Jason  Thonnpson,  and  Ira  C. 
Kneelaiul,  her  son  by  a  former  marriage,  are  the  complain- 
ants. 

.  The  complainant,  Snsan,  was  the  daughter  of  Anbur  and 
Susan  Cobb)  who,  in  her  infancy,  resided  near  Natchez,  and 
afterwards  in  the  parish  of  West  Feliciana,  in  the  state  of 
Louisiana,  where  they  died.  She  first  intermarried  with 
William  Cobb,  at  whose  death,  she  received  from  her  father- 
in-law,  Frederick  Cobb,  as  part  of  her  husband's  estate,  two 
slaves,  Will  and  Jenny.  She  next  intermarried  with  Ira  C 
Kneeland,  father  of  the  other  complainant,  who  was  bom  after 
the  death  of  his  father,  which  happened  in  1S09  or  1810. 
Her  father,  before  his  death,  gave  her  two  slaves,  AnikwKg 
and  Dick,  After  his  death  in  1811,  she  received  of  bb 
estate  three  slaves,  Thomw^  hham  and  Jacob j     In  Decern* 
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ber,  1811,  she  intermarried  with  Jason  Thompson,  who  was  K"»«''t1 
a  citizen  of  Davidson  county,  Tennessee,  where  hs  had  a  En>i^y. 
farm,  other  properly  and  a  family.  At  the  lime  of  this  mar- 
riage, the  complainant,  Susan,  was  possessed  of  the  property 
received  from  tlie  estate  of  her  husband,  William  Cobb,  and 
her  father,  Arthur  Cobb;  namely,  of  the  slaves,  Jfi//,  Jenny  y 
mSnthony,  Diclc^  Thomas,  Isham  and  Jacob, 

Thompson,  after  the  marriage,  which  was  celebrated  at  the 
place  of  complainant,  ^fusan^s  residence,  took  upon  himself  the 
.control  of  her  property  as  well  as  his  own;  and  sold  her  slave 
Will  for  900  dollars,  and  Thomas  for  260  dollars.  He  set- 
4]ed  on  the  plantation  occupied  by  his  wife,  where,  with  her 
slaves  and  three  or  four  of  his  own,  he  made  a  crop  in  the 
year  1812.  Xin  the  month  of  >Jay,  that  year,  he  quarrelled 
with  his  wire's  relations,  the  Cobbs,  about  the  division  of 
Arthur  Cobb's  estate;  and  in  a  fight  with  one  of  them,  gave 
him  a  mortal  wound.  Before  this  occurrence  he  had  not  been 
beard  to  say  any  thing  of  removing,  but  afterwards  he  told 
Flowers,  his  near  neighbor,  and  who  subsequently  became 
his  agent,  that  he  would  leave  the  slate.  He  did  return  to 
Tennessee  in  November  or  December,  1312,  bringing  with 
him  ail  his  wife's  property  above  mentioned,  except  the  slaves 
sold,  and  the  proceeds  of  the  cotton  crop  of  1811,  which  he 
had  also  sold. 

Tn  1819,  Susan  Cobb,  mother  of  complainant,  Susan,  died, 
and  her  estate  was  administered  by  the  parish  judge  accord- 
ing to  the  laws  of  Louisiana,  where  the  administration  is  con- 
ducted as  a  suit.  In  this  process,  the  complainant,  Susan, 
was  represented  by  Benjamin  Scurlock,  who  was  appointed 
her  attorney  by  the  parish  judge. 

From  his  record  it  appears  that  the  estate  consisted  of  500 
arpents  of  land,  about  forty  slaves,  stock,  &c.  &c.  On  the 
23d  of  November,  1819,  some  of  the  heirs  petitioned  for  a 
sale  of  the  estate  on  a  credit  of  one,  two  and  three  years, 
which  was  ordered  accordingly.  The  sale  was  made;  and  on 
tbe  22d  of  April,  1820,  the  judge  proceeded  to  form  the  mass^ 
of  the  estate,  which,  after  paying  the  debts,  was  found  to  be 
$46,787  29  cents,  which,  when  divided  amongst  seven  heirs, 


622  NASHVILLE. 

Kneeiaiid     g^ye  each  $6683  87  cents.     The  third  lot  coDsisting  of  dii^ 
hosier.      ers  choses  in  (iction^  was  assigned  to  Mrs.  Thompson « 

Thompson  procured  from  his  wife  a  power  of  attomeyy 
dated  the  4th  of  January,  1824,  to  ask,  demand  and  receive 
her  share  of  said  estate.  He  filed  this  power  with  the  parish 
judge,  and  it  was  recorded  in  his  office,  after  which  be  pro^ 
ceeded  to  collect  said  share,  some  part  of  which  he  reduced 
to  his  possession,  and  managed  it  as  his  own  property;  but 
some  of  it  remained  uncollected,  it  is  probable,  at  his  death, 
which  occurred  on  the  22d  of  April,  1833.  Before  his  death 
be  had  made  his  will,  in  which  he  gave  his  own  property,  and  all 
bis  wife's  besides,  to  his  own  children.  To  complainant 
Kneeland,  his  wife's  only  child  by  her  former  marriage,  he 
gave  a  very  inconsiderable  legacy,  and  withal  ^nexed  to  it 
such  burdensome  conditions  as  to  make  ic  worthless. 

Complainant,  bis  widow,  dissented  from  his  will,  and  hav- 
ing transferred  to  her  son,  the  other  complainant,  all  her  de^ 
mands  against  Thompson's  estate  on  account  of  her  Louisiana 
property,  joined  him  in  filing  this  bill  in  the  chancery  court  at 
Franklin,  on  the  17th  of  October,  1835,  against  £noch  Eos- 
ley,  administrator  with  the  will  annexed,  of  Jason  TbompsoD 
and  John  McNairy  Thompson,  who  had  taken  possession  of 
one  of  her  negroes,  Anthony,  under  a  gift  from  bis  fatber  in  his 
life  time. 

Answers  were  filed,  and  testimony  taken,  from  all  whicb  the 
case  appeared  as  above  staled. 

At  April  Term,  1838,  the  cause  wqs  heard  by  Cbancdlor 
Bramlitt  upon  the  pleadings  and  proofs,  among  whicb  was 
the  printed  code  of  Louisiana  of  1808,  admitted  as  if  proved. 
His  Honor  declared  that  the  estate  of  Jason  Tbompson 
was  accountable  to  the  complainants  as  foUows,  and  not  other- 
wise— 1.  For  all  the  property  of  which  complainant,  Susao, 
was  possessed  at  tbe  time  of  her  marriage  with  Thompsoo, 
whether  movable  or  immovable.  2.  For  all  immovable  pro- 
perty, which  was  of  her  share  of  her  mother's  estate.  3.  For 
the  profits  of  said  property,  which  accrued,  or  might  have 
been  made  after  tbe  death  of  Thompson,  whether  such  profits 
consisted  of  the  rent  of  lands,  hire  of  slaves  or  interest  of 
money.     4.  For  any  profits  of  said  property  which  accrued 
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before  the  death  of  Thompson,  and  remained  unexpended  at     KneeUnd 

his  death.  Entley. 

That  said  Susan  was  entitled  to  have  restored  to  her  all  of 
said  property,  which  remained  in  kind  either  in  the  hands  of 
Thompson's  personal  representatives,  or  in  the  hands  of  his 
beirs  or  voluntary  donee.  And  finally,  that  said  Jason 
Thompson's  estate  in  Louisiana  was  charged,  as  by  a  tacit 
mortgage,  to  render  said  account.  But  because  it  was  unknown 
to  the  court  what  property  said  Susan  was  seized  and  posses- 
sed of  at  the  time  of  the  marriage;  what  immovable  proper- 
ty came  to  her  by  succession  to  said  Susan  Cobb;  vfhat 
profits  may  have  accrued  on  said  property  at  the  period  above 
expressed;  and  what  property  yet  remains  in  kind  to  which 
said  Susan  is  entitled  as  aforesaid:  it  was  referred  to  the 
Clerk  and  Master  to  take  and  state  an  account  in  the  pre- 
mises, and  report  thereof  to  the  next  term  of  the  court. 

From  this  decree  the  defendants  appealed  in  error. 

Washington  and  Mcios,  for  the  complainant,  said- 
There  does  not  appear  to  have  been  any  marriage  contract''*""*'^  ^* 
betvieen  complainant  Susan  and  Thompson — in  which  case, 
'Mn  relation  to  property,  the  law  only  regulates  the  conjugal 
association."  La.  Code,  art.  2305;  Code  of  1808,  p.  324, 
art.  8.  The  law  divides  the  property  of  married  persons  into 
separate  property  and  common  property.  Separate  property 
is  that  which  either  party  brings  in  marriage,  or  acquires  dur- 
ing the  marriage,  by  inheritance  or  donation  made  to  him  or  her, 
particularly.  Code,  art.  2314.  The  separate  property  of  the 
vfik  is  divided  into  dotal  and  extradotal.  Art.  2315;  Code 
of  1808,  p.  324,  arts.  11,  12,  13,  14.  No  property  is  dotal 
but  what  is  so  declared  by  the  marriage  contract.  Code,  art. 
2317,  2318.  All  property  not  made  dotal  by  the  contract,  is 
paraphernal.  Arts.  2315,  2360.  See  also  The  Partidas,  vol. 
I,  p.  523,  law  17;  Code  of  1808,  page  334.  Therefore,  as 
there  was  no  contract  in  this  case,  all  the  separate  property  of 
Mrs.  Thompson,  which  she  brought  in  marriage,  i.  e.  had  at 
the  time  of  the  marriage,  or  acquired  during  the  marriage,  was 
paraphernal.  As  lo  the  administration  of  paraphernal  pro- 
perty, and  the  disposition  of  it  on  the  dissolution  of  the  mar- 
riage, see  code  of  1808,  page  334,  et  seq.     As  the  marriage 
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^'*° '     it)  this  case  was  contracted  and  celebrated  in  Louisiana,  there 
Eiulcy.      would  be  no  difficulty  in  deciding  if  there  had  been  no  change 
of  domicil  during  the  marriage.     The  law  upon  -this  point, 
may  be  seen  in  Story's  Conflict  of  Laws,  from  section  157 
to  159  inclusive,  where  it  is  laid  down,  after  a  very  lull  com- 
parison, (in  previous  sections)  of  authorities,  in  accordance 
with  the  decisions  of  the  supreme  court  of  Louisiana,*the  re- 
sult of  which  is  stated   in  §  158,  to  be — "that  in  case  of  a 
marriage  without  any  express  contrat  t,  the  lex  loci  contracliu 
will  govern  as  to  all  movable  and  immovable  property  within 
the  country" — p.  142 — and  also  to  all  movables  out  of  the 
country.  / 

But  where  there  is  a  change  of  domicil,  two  questions  pre- 
sent themselves — 1.  What  is  the  law  in  relation  to  property 
acquired  before  the  removal?  2.  In  relation  to  property  ac- 
quired afterwards  in  the  new  domicil.  The  supreme  court  of 
Louisiana  has  settled  these  questions  in  the  following  way:— 
"Where  there  is  no  express  contract,  the  law  of  the  matri- 
monial domicil  is  to  prevail  as  to  the  antecedent  property; 
but  the  property  acquired  after  the  removal — in  the  piece  to 
which  they  have  removed — is  governed  by  the  laws  of  thai 
place."     Story,  §  176,  and  authorities  eited. 

But  in  this  case  a  further  question  arises,  the  decision  of 
which  is  important  with  reference  to  the'  movable  property, 
that  is,  with  reference  to  Mrs.  Thompson's  share  of  ber 
mother's  estate.  The  question  referred  to  is — What  is  to  be 
regarded  as  the  matrimonial  domic j'l  in  this  case?  And  it  is 
admitted,  that  if  the  court  should  think,  in  point  of  fact,  tbat« 
at  the  time  of  the  marriage,  the  parties  intended  to  fix  their 
domicil  in  Tennessee,  that  would  be  the  matrimonial  domicti, 
and  the  law  of  Tennessee  would  govern  as'to  coramuniiyof 
movable  property  previously  acquired;  in  other  words,  there 
would  b«  no  community;  Story,  §  198;  and  the  same  rule 
would,  in  that  case,  apply  to  movable  property  which  might 
afterwards  descend  to  the  wife  in  Louisiana. 

The  movable  property  of  the  married  couple  is  governed 
by  the  law,  neither  of  the  previous  domicil  of  the  husbandi 
nor  of  the  wife,  but  by  the  law  of  the  inUnded  domicil.  Story, 
§  194.     PartidaS)'  page  532  and  note.     And  this  is  not  that 
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domicil,  which  the  husband  secretly  and  separately  iotends,  KneeUod  - 
but  that  which  is  mutually  intended  both  by  the  husband  and  Ensi'ej. 
wife.  The  court  will  then  have  to  be  satisfied  that  Tennes- 
see wa^  mutually  intended  to  be  made  the  domicil  of  the 
spouses  at  the  time  of  the  marriage.  Otherwise,  all  the  ju9t 
expectations  of  the  wife  might  be  disappointed  by  a  change  of 
domicil,  either  Secretly  intended  by  the  husband  at  the  time 
of  the  marriage,  or  arbitrarily  resolved  upon  by  him  after  the 
marriage. 

If  the  court  should*be  of  opinion  that  it  was  not  mutually 
intended  by  the  parties  to  make  Tennessee  their  domicil;  or, 
which  is  the  same  thing,  that  there  is  no  evidence  of  such  in- 
tention, then  the  case  will  be  governed  by  the  24tb  Law  of 
the  lltfa  title  of  the  fourth  Partida,  which  declares — that  the 
law  of  the  country  where  the  marriage  was  contracted,  ought 
to  have  effect  as  it  regards  the  dowery  and  arras;  and  also 
with  respect  to  property  acquired  ddring  the  marriage.  See 
1  Moreau  and  Carlecon's  Partidas,  532,  and  the  note  there. 
Z»e  Breton  vs.  JVbticAe/,  3  Martin,  60  et  seq. 

The  note  upon  the  law  just  mentioned  is  by  an  approved 
commentator;  he  is  referred  to  with  approbation  by  Mr.  Liv- 
ingston in  the  argument  of  the  case  of  Z<e  Breton  vs.  Muchet^ 
3  Martin  62,  63.  And  this  note  settles  all  the  questions 
above  mentioned,  as  they  have  since  been  by 'the  supreme 
court  of  Louisiana. 

From  all  which  they  said  the  following  propositions  re- 
sulted— 

1.  Tliat  if  Mrs.  Kiieeland,  at  the  time  of  her  intermarriage 
with  Thompson,  h^d  been  domiciled  in  Tennessee,  the  ne- 
groes, then  iu  her  possession,  would  have  been  Thompson's, 
jure  marUi. 

2.  That  the  law  would  be  the  same,  if,  at  the  time  of  the 
marriage,  both  parties  intended  to  remove  from  Louisiana, 
where  the  marriage  was  contracted,  to  Tennessee;  in  other 
words,  that  Tennessee  was  to  be  the  place  of  their  residence. 
Because,  in  that  case,  Tennessee  wc^ild  be,  in  contemplation 
of  law,  the  matrimonial  domicil.  ^^^  ^ 

3.  But  they  were  married  in  Louisiana,  and  the  law  pre- 
sumes ibe  place  of  the  marriage  to  be  the  intended  matrimon- 
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Koe«lmnd    \^\  domicial.     And  this  presumption  will  stand  till  it  is  removed 
Eniiej.      by  proof. 

The  proof  must  show,  that  at  the  time  of,  that  is,  before 
tbe  marriage — 

1 .  Either  the  husband  declared  his  intent  to  make  Tennes- 
see tbe  matrimonial  domicil,  and  the  wife  acquiesced. 

2.  Or  that  it  was  mutually  agreed  between  them,  that.  Ten- 
nessee should  be  the  matrimonial  domicial. 

In  either  of  these  cases,  the  wife,  in  legal  contemplation, 
contracts  to  surrender  to  her  husband  the  marital  rights  of  the 
state  intended  to  be  the  matrimonial  domicil. 

But  a  secret  intent,  in  the  mind  of  the  husband,  not  expres- 
sed and  acquiesced  in,  or  agreed  to  by  the  wife,  would  not 
have  the  effect  of  making  some  other  than  the  place  of  mar- 
riage, the  matrimonial  domicil. 

4.  That  the  property  which  descended  to  Mrs.  Thomp- 
son in  1819,  from  the  estate  of  her  grandmother,  Mrs.  Cobb> 
if  immovable,  would  not  be  affected  by  the  Tennessee  mari- 
tal right. 

F.  B,  Foooand  E.  H.  Ewing  for  the  defendants,  said, — 
that  although  the  slaves  were  immovable  irrespective  of  the 
.  matrimonial  domicil,  yet,  as  they  were  Mrs.  Thompsoo's 
paraphernal  property,  she  could  control  them,  and  consent  to 
their  being  converted  into  cash,  which  she  had  actually  done; 
that  having  done  this,  and  the  husband  having  reduced  them 
into  possession  when  thus  converted,  tbe  law  ot  the  matrimon- 
ial domicil' would  attach  upon  their  proceeds.  And  they 
cited,  upon  this  point,  the  Digest  of  1808,  p.  334,  art.  60; 
Story's  Confl.  171,  198;  Digest,  p.  38,  art.  22,23,  24;  p. 
S34,  arts.  59,  60. 

But  if  her  assent  and  acquiescence  for  20  years  did  not  des- 
troy the  immovable  nature  of  the  property,  in  relation  to  the 
marital  rights,  it  is  contrary  to  the  policy  of  our  law  to  enforce 
or  encourage  such  claims;  and  no  state  is  bound  to  respect 
the  peculiar  legislation  of  other  governments,  when  adverse  to 
its  own  interest  and  policy.     Story's  Confl.  §  25. 

2.  As  to  the  property  derived  from  Susan  Cobb,  they  in- 
sisted that  the  law  of  the  actual  domicil  governs  it,  because  it 
had  been  converted  into  cash  by  a  judicial  sale,  in  which  Mrs. 
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Thompson  was  represented^  and  she  had  given  her  husband    ^°«^|«nA 
a  power  of  attorney  to  receive  the  proceeds;  and  they  said  it      Eim1«j. 
was  impossible  to  distinguish  this  from  the  case  of  the  sale  of  a 
wife's  realty  with  us  from  the  necessity  of  partition,  in  which 
case  the  proceeds  would  go  to  the  husband  as  personalty. 
They  cited  Digest  172,  4;  186,  187. 

TvRLET  J.  delivered  the  opinion  of  the  court. 

This  bill  is  filed  by  Susan  Thompson,  widow  of  Jason  Febnarj  s. 
Thompson,  deceased,  and  Ira  C.  Kneeland,  her  son  by  a 
former  marriage,  to  recover  property  claimed  by  her  against  . 
the  estate  of  the  said  Jason  Thompson,  as  belonging  to  her  in    . 
her  individual  right  by  the  operation  of  the  laws  of  Louisi* 
ana,  the  place  of  her  residence  when  last  married. 

Their  right  to  the  relief  sought  depends  upon  a  construe* 
tion  of  the  law  as  applicable  to  the  case,  upon  the  following 
facts. 

Mrs.  Thompson,  the  widow  of  Ira  C.  Kneeland,  resided  in 
the  state  of  Louisiana,  and  Jason  Thompson  resided  in  the 
state  of  Tennessee,  they  intermarried  in  the  state  of  Lbuisiana;  ' 
at  the  time  of  the  marriage  Mrs.  Kneeland  was  possessed  of 
property,  movable  and  immovable.  In  some  short  time  after 
the  intermarriage  they  removed  to  the  state  of  Tennessee, 
the  domicil  of  the  husband,  and  afterwards  other  property, 
movable  and  immovable,  descended  to  Mrs.  Thompson,  upon 
the  death  of  her  mother  Susan  Cobb,  a  resident  citizen  of  the 
state  of  Louisiana. 

The  question  presented  for  consideration  is,-^what  rights 
did  Jason  Thompson,  the  husband,  acquire  by  virtue  of  the 
marriage,  over  the  property  of  his  wife  Susan? 

By  the  principles  of  international  law,  we  consider  the  fol- 
lowing propositions  upon  this  subject  settled. 

1.  If  there  be  no  determinate  domicil  of  either  the  husband  ' 
or  wife,  at  the  time  oi  the  marriage,  the  Ux  loci  eantradui 
governs  the  husband's  right  to  the  movable  property  of  his 
wife  at  the  time  of  the  contract,  and  the  kx  ret  ^cb,  to  the 
immovable. 

2.  If  the  husband  and  wife  have  different  domicils,  th^  law 
of  that  of  the  husband  is  to  prevail  as  to  the  wife's  movable 
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property,  because  the  wife  is  presumed  to  follow  the  domicil 
of  the  husband. 

3.  If  the  parties,  at  the  time  of  the  contract,  had  reference 
to  another  state  than  the  one  where  it  was  made,  as  the  place 
where  they  intended  to  live,  that  the  law  of  the  place  of  in- 
tended residence,  if  it  become  the  actual  residence,  will  gov- 
ern the  right  of  the  husband  to  the  movable  property  of  the 
wife,  and  not  the  kx  loci  contractus. 

If  there  has  been  a  change  of  the  domicil  after  the  marriage, 
the  law  of  the  new  domicil  shall  govern  the  right  of  the  bus* 
band  to  tbe  movable  property  of  the  wife  acquired  after  the 
change,  and  not  the  kx  hex  contractus.  See  Story's  Conflict 
^f  Laws,  from  §  143  to  §  189,  from  which  we  think  these 
principles  are  clearly  deducable.  But  it  is  to  be  observed, 
that  the  cprrectness  of  these  propositions  of  necessity  depends 
upon  the  facts,  that  there  has  been  no  express  contract  be- 
tween the  parties,  by  which  these  rights  have  been  changed. 

At  tbe  time  of  the  marriage  between  Jason  Thompson  and 

his  wife   Susan,  the  domicil  of  Jason  Thompson  was  in  the 

1 .  state  of  Tennessee,  that  of  his  wife  in  the  state  of  Louisiana, 

which  was  also  the  locus  contractus.     After  the  marriage,  tbe 


residence  of  the  parties  became  the  state  of  Tennessee,  where 
^   Jason  Thompson  died. 

From  the  principles  above  deduced,  then  it  necessarily  fol* 
f  lows,  that,  inasmuch  as  by  the  laws  of  the  state  of  Tennessee 
«  the  husband  acquires  an  absolute  right  to  the  movable  p^ope^ 
ty  of  his  wife,  Jason  Thompson,  by  virtue  of  his  marriage  in 
the  state  of  Louisiana,  acquired  such  right  to  the  movable  pro- 
perty of  his  wife  as  belonged  to  her  at  the  time  of  her  Ina^ 
riage,  or  which  she  may  have  acquired  from  any  source  what- 
ever since  that  event  and  his  death,  and  which  he  may  hare 
reduced  into  possession  during  hrs  life  time. 

This  makes  it  necessary  for  us  to  enquire  what  property  is 
movable  and  v;hat  is  immovable  by  the  laws  of  Louisiana. 

It  has  been  held  at  the  present  term  of  the  court,  in  the  case 
ofMcCollum  ^  al.  vs.  Smithy  ^Hhat  every  state  may  impress 
upon  all  property  within  its  own  territory,  any  character 
it  may  choose,  and  no  other  state  or  nation  can  impugn  or 
vary  that  character. 
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Upon  an  examination  of  (be  laws  of  the  state  of  Louisiana, 
Digest  of  1808,  page  96,  c.  2,  Title  Immovables,  it  will  be  Eosiey 
seen  that  all  the  lands  and  the  appurtenances  thereto  belonging, 
slaves,  cattle  intended  for  cultivation,  implements  of  husband- 
ly, and  other  things  not  necessary  to  be  specified  in  this  case^ 
arc  declared  to  be  immovable. 

To  all  property  of  this  description  then,  Jason  Thompson 
obtained  no  right  by  virtue  of  bis  marriage  with  his  wife, 
whether  the  same  was  acquired  before  or  after  that  event,  in 
the  state  of  Louisiana.  And  for  so  much  of  it  as  may  now 
be  in  the  possession  of  his  administrator,  or  may  have  been 
used  by  him  during  coverture  without  his  wife's  consent,  his 
estate  must  account  to  the  complainants.  But  his  right  to 
every  other  species  of  property,  and  which  may  be  embraced 
under  the  tide  of  movable,  is,  by  virtue  of  the  marriage,  para- 
mount to  that  of'his  wife,  and  must  prevail  against  it.  And, 
under  this  head,  will  be  classed  all  the  property,  both  movable 
and  immovable,  which  descended  to  Mrs.  Thompson  from 
the  estate  of  her  mother,  Susan  Cobb,  which  was  sold  by  the 
order  of  the  parish  court  in  the  state  of  Louisiana,  for  the  pur- 
pose of  making  a  division  and  distribution  between  the  heirs, 
and  the  proceeds  of  which  were  received  by  Jason  Thompson, 
under  a  power  of  attorney  from  his  wife. 

In  this  case,  the  immovable  estate  of  Mrs.  Thompson, 
which  was  converted  into  movable,  or  personal,  property,  in 
Louisiana,  by  operation  of  law,  and  which  was  afterwards  re- 
ceived by  Jason  Thompson,  or  by  virtue  of  the  power  of  at- 
torney of  his  wife,  without  Qualification,  and  without  any 
agreement,  that  it  should  be  held  for  her  separate  use;  be- 
came, by  virtue  of  such  reception,  his  absolute  property.     — -^ 

If  any  of  her  property,  which  was  immovable  by  the  laws  of 
Louisiana,  remains  in  specie  in  the  possession  of  any  of  the  . 
defendants,  the  complainant  is  entitled  to  have  it  delivered  up 
to  him,  and  to  an  account  for  hire  or  profits  from  the  date  of 
Thompson's  death.  Or,  if  any  such  properly  were  convert* 
ed  to  persona],  by  Thompson,  or  by  a  decree  of  the  court, 
and  he  became  possessed  thereof  without  his  wife's  cbnsent, 
bis  administrator  must  account  therefor  with  interest. 

The  decree  of  the  chancellor  will  therefore  be  reversed 
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Kneeiaod  g^j  reformed,  80  as  to  charge  the  estate  of  JasoD  Tbompsoi! 
Entiej.  in  accordance  with  this  opinion,  giving  interest  on  all  sudis  of 
money  received  by  him  in  his  life  time,  by  a  conversion  of 
the  immovable  property  of  his  wife  from  the  date  of  bis  death, 
and  hire  at  a  reasonable  rate  for  all,  which  may  have  come  to 
the  hands  of  the  administrators  of  Jason  Thompson,  in  kind 
from  the  same  periods  « 
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Brunson  vs.  Brunson. 


GttT.    Inter  tivot  and  morti*  causa  of  ttearitiet/or  «Mwy.    ChoMS  in  ftCtloa  WMf 

\/         be  validlj  g^iven  tnorti'  causa ;  and  «  fortiori,  they  arc  the  aabject  of  a  ralid 

donation  infer  vivos.    And  a  mere  deliverj  accompanied  by  wordf  of  donatioA 

will  be  a  good  gift  of  them,  and  operate  to  vest  in  the  donee  a  proper^  in 

the  money  secured  by  them. 

Succession — to  intestate.  Whether  widow  can  claim  eoUatien^  advaMcemtmts.  Ua- 
der  the  Norih  Carolina  act  of  1784,  c.  22,  $  8,  the  widow  of  an  rntestate  it 
not  entitled  to  hate  advaDcements  to  his  children  in  hts  lifetime  collated,  aoas 
to  form,  of  the  advancements  and  the  residue  on  hands  at  the  death*  a  maas  to 
be  divided  between  her  and  thechildren.  She  is  only  entitled  to  a  share  of  what 
remains  after  deducting  the  advancements. 

Doctor  Asahel  Brunson  of  Montgomery  county  was  seized 
and  possessed  of  a  large  real  and  personal  estate.  He  had 
four  sons,  Jesse  A.,  Robert,  Ashbell  and  Asahel,  to  whom 
be  made,  from  time  to  time,  considerable  advancements.  As- 
ahel, the  last  mentioned,  died  leaving  three  children,  Joseph, 
Penelope  and  Asahel.  The  surviving  brothers  became  em- 
barrassed in  their  circumstances:  and  in  order  to  relieve 
them.  Doctor  Brunson  in  182^,  placed  in  the  hands  of  one 
of  them,  Jesse  A.  Brunson,  to  be  collected  by  him  and 
applied  to  that  purpose,  several  securities  for  money,  con- 
sisting of  two  judgments  against  Willie  Blount,  and  divers 
notes  upon  other  persons,  amounting  exclusive  of  interest,  to 
a  little  more  than  12,000  dollars.  Jesse  A.  Brunson  pro- 
ceeded to  collect  these  demands,  and  in  doing  so,  caused  the 
judgments  against  Blount  to  be  levied  upon  land  in  Montgom- 
ery and  Robertson  counties,  which  he  purchased  himself  at 
the  sheriff's  sale.  But  before  the  collection  .of  these  da^ 
mands  had  been  completed,  or  the  money  paid  over  to  the- 
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brothers,  Doctor  Brunson,  on  the  17th  of  November,  1827,  Branson 
died  intestate,  and  Jesse  A.  Brunson  was  appointed  his  admin-  Braoson. 
istrator  in  January  1828.  He  left  a  widow,  Penelope.  In 
February  following,  Ashbell  Brunson  died  intestate,  leaving  a 
widow,  Elizabeth,  and  three  infant  childreu,  Isaac,  Elizabeth 
and  Penelope,  entitled  to  his  share,  if  any,  of  Doctor  Brun- 
son's  estate.  Isaac  Dortch  was  appointed  administrator  of 
Ashbell  Brunson  in  April  1828. 

On  the  11th  of  November  1829,  Dortch  filed  his  bill  in 
the  chancery  court  at  Charlotte  against  JessQ  A.  and  Robert 
Brunson,  claiming  an  equal  share  in  three  parts  to  be  divided 
of  the  securities  placed  in  Jesse  A.  Brunson's  hands  to  be 
collected  as  above  stated,  charging  that  Doctor  Brunson  de- 
signed to  give  those  securities  to  his  surviving  sons. 

Jesse  A.  Brunson  had  not  returned  those  securities  in  his 
inventory  of  Doctor  Brunson's  estate;  but  on  filing  his  an- 
swer to  Dortch's  billj  he  took  the  ground  that  they  ac- 
tually constituted  a  part  of  Doctor  Brunson's  estate  and  had 
not  been  given  to  his  sons;  and  insisted  that  Dortch  as  ad- 
ministrator of  Ashbell,  was  not  entitled  to  any  part  of 
them,  nor  to  any  other  portion  of  Doctor  Brunson's  es- 
tate without  collating  the  advancements  made  to  Ashbell. 
And  he  stated  the  transaction  of  the  deposit  of  the  securi- 
ties in  his  hands  by  Doctor  Brunson  in  the  following  terms: 

That  Doctor  Brunson  placed  the  claims  in  his  hands,  and 
directed  him  to  collect  them,  and  pay  himself  for  his  trouble 
and  the  expense  of  collecting  them,  observing — ''You  may 
retain  one  third,  and  divide  the  balance  between  Robert  and 
Ashbell,  and  it  will  enable  you  to  pay  your  debts;"  that  upon 
this  he  requested  his  father  to  give  him  his  part  of  the  notes, 
but  Doctor  Brunson  replied  that  he  prefered  that  Jesse  should 
take  the  notes  and  collect  them,  and  added — ''If  you  do  not 
like  to  pay  the  balance  to  Robert  and  Ashbell,  after  paying 
one  third,  pay  it  to  me,  and  I'll  give  it  to  them."  And  he 
continued,  exercise  your  own  discretion  in  collecting  the  notes ;^ 
but  don't  throw  good  money  after  bad,  for  some  of  tbe  claims 
are  not  good.  There's  Shelby's  note, — he's  insolvent  now, 
but  he's  young,  and  by  holding  it  up,  he  may  become  good." 
As  an  evidence  that  the  transaction  was  no  gift,  he  further 
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BniDfon  stated  in  his  answer,  that  about  a  week  after  ihe  delivery  of 
BruDsoD.  the  securities  to  him,  Doctor  Brunsoa  directed  him  to  ex- 
change some  of  them  with  Cave  Johnson  for  claims  on  Stew- 
art county,  which  was  done  in  part.  And  the  answer  con- 
tinues—^^'Respondent  never  received  the  claims  with  any 
kind  of  instructions  or  understanding  that  his  father  intended 
to  give  up  his  control  over  them  or  his  ownership.  It  was, 
according  to  his  understanding,  more  a  declaration  of  what  be 
intended  or  wished  to  be  done  than  any  thing  ebe.  He  made 
no  assignment  at  all,  and  the  business  was  conducted  in  his 
name.'' 

On  the  11th  of  April  1830,  Jesse  A.  Brunson,  before 
filing  his  answer  to  Dortch's  bill,  filed  his  own  bill  in  the 
chancery  court  at  Charlotte,  against  the  children  of  Asahel 
Brunson  the  younger,  and  the  widow  and  children  of  Ashbell 
Brunson  and  his  administrator,  Dortch,  and  against  his  broth- 
er Robert;  praying  that  they  might  account  with  him  as  ad- 
ministrator of  Doctor  Brunson's  estate,  collate  their  ad- 
vancements, &c.  &c. 

Answers  were  filed  to  this  bill;  and  m  that  of  Ashbell 
Brunson's  representatives,  they  declined  bringing  their  ad- 
vancements into  hotchpot,  but  claimed  one  third  of  the  secu- 
rities placed  by  Doctor  Brunson  in  Jesse  A.  Brunson's  bands 
as  above  stated. 

In  March  1832,  Penelope,  the  widow  of  Doctor  Bruosoo 
4ied  intestate  and  Jesse  A.  Brunson  was  appointed  her  ad- 
ininistrator  in  April  following,  whereupon  be  filed  a  supple- 
mental bill  to  have  her  estate  administered  in  the  suits  already 
Apstimted,  which  the  court  now  order  to  be  heard  together. 

Upon  the  supplemental  bill,  it  became  a  question  wbe- 
dier  Doctor  Brunson's  widow,  Penelope,  was  entitled,  id 
the  distribution  of  her  husband's  personalty,  to  share  equally 
with  the  three  distributees  who  collated  tbeir  advancements; 
or  was  only  entitled  to  a  fifth  of  the  estate  exclusive  of  all  ad- 
vancements as  well  of  those  which  were  collated,  as  of  thai 
which  was  not? 

For  if  she  was  entitled  to  a  fourth,  then  Ashbell  Brunson's 
distributees,  who  refused  to  collate  the  advancements  made  to 
fiipi,  would  be  entided  to  the  eighth  of  the  whole  of  Doctor 
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""  Brunson's  estate  in  addition  to  their  advancements)  instead  of  BroMon 
one  twentieth  of  what  remained  after  deducting  the  advance-  Branton. 
ments.' 

Testimony  was  taken  to  show  that  the  deposite  of  the  se- 
curities in  the  hands  of  Jesse  A.  Brunson  had  been  treated 
both  by  him  and  his  father  as  a  gift;  but  as  the  court  were  sat- 
isfied from  the  statements  of  J.  A.  Brunson's  answer,  which 
are  recited  above,  that  this  was  the  nature  of  the  transaction, 
it  is  unnecessary  to  detail  the  testimony  upon  the  point. 

In  1834  Jesse  A.  Brunson  died  intestate,  and  his  widow 
Louisa,  was  appointed  his  administrator  as  well  as  guardian  of 
his  children;  and  the  causes  having  been  revived,  were  heard 
at  October  term,  1838,  by  his  Honor « chancellor  Buown, 
who  being  of  opinion  that  the  deposite  of  the  securities  in  the 
bands  of  Jesse  A.  Brunson  in  1826,  was  a  gift  of  these  se- 
curities to  the  three  surviving  brothers;  and  being  also  of  opin- 
ion that  the  widow  of  Doctor  Brunson  was  only  entitled  ta 
one  fifth  of  the  remainder  of  his  estate  after  deducting  the 
advancements,  decreed  upon  both  points  accordingly. 

From  this  decree  the  heirs  of  Asahel  Brunson  the  younger, 
appealed  in  error. 

F.  B.  Fogg,  with  whom  was  Meigs,  for  the  appellants, 
contended  as  to  the  deposite  of  the  securities  in  the  hands  of 
Jesse  A.  Brunson,  that  it  was  not  a  gift,  and  he  said 

That  in  gifts  causa  mortis^  the  donor  intends  to  give  the 
money,  not  the  note,  therefore  delivering  the  note  is  not  suflS- 
cient,  but  it  is  said  a  delivery  of  a  bond  as  donatio  cawa  raor- 
iis  is  good.  2.  Kent's  Commentaries  352,  4.  These  gifts 
are  not  to  be  encouraged.  .  A  chose  in  action  cannot  be  the 
subject  of  such  a  gift.  Tate  vs  Tate^  2  Vesey  Jr.  116;  3 
Peere  Williams  356;  12  Vesey  39;  i  Maddok  Reports  176; 
7  John  52;  1  Swanslon  486;  1  P.  Wms.  104;  1  Vez.  Jr. 
548;  2  Ves.  Sen.  442;  7  Johnson  224;  1  and  2  Paige's  Re- 
ports. 

^'A  gift  at  law  or  in  equity,  says  the  Master  of  the  Rolls, 
in  1  Swanston  491,  supposes  some  act  to  pass  the  pro- 
perty: in  donotioDS  ifUer  nioar  if  the  subject  is  capable  of 

delivery;  if  a  chose  in  aotioo,  a  release  or  equivalent  iostru* 

81 
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Braujon     ment;  in  either  case,  a  transfer  of  the  property,  is  required. 

Brunson.     An  intention  to  give,  is  not  a  gift." 

Chancellor  Kent  says,  2  vol.  p.   354,  1st  edition,  Lecture 
38,  "Gifts  inter  vivos   have  no  reference  to  the  future,  and 
go  into  imniediate  and  absolute  effept.     There  exists  the  lo- 
cus penitenti(B  so  long  as  the  gift  is  incomplete,  and  left  im- 
perfect in  the  mode  of  making  it,  and  a  court  of  equity  will 
not  interfere  and  give  effect  to  a  gift  left  inchoate  and  imper- 
fect."    The  donor  must  irrevocably  divest  himself  of  a  right 
to  a  thing  and  transfer  it  gratuitously  to  another,  who  accepts 
it,  and  the  acceptance  is  necessary  to  the  validity  of  the  traos- 
fer.     In  page  355  he  says,  delivery  in  this  as  in  every  other 
case,  must  be  according  to  the  nature  of  the  thing.     The  do- 
nor roust  part,  not  only  with  the  possession,  but  with  the  <fo- 
minion  of  the  property.     If  the   thing  given  be  a  chose    in 
action,   the  law  requires  an  assignmentj  or  some  equivalent 
instrument,  and  the  transfer  must  be  actually  executed."     Ac- 
cording to  Jesse  Brunson's  own  statement,  he  being  the   per- 
son to  whom  the   notes  and  bonds  were  delivered,  his  father 
never  intended  to  part  with  his  power  and  dominion   over 
them.     There  was  no  transfer  or  assignment  whatever. 

2.  The  second  question  is  as  to  interest.  The  administra- 
tor is  liable  to  interest  before  the  expiration  of  the  two  years 
when  he  receives  money  and  employs  it  for  his  own  beneBt, 
which  he  did  in  ^his  case.  He  alone  can  show  how  be  em- 
ployed the  money,  and  whether  it  was  necessary  to  retain  it 
to  p^^debts. 

3.  The  third  question  is,  as  to  the  advancements  being 
brought^in  for  the  bene6t  of  the  widqw.  By  the  English 
law  and  construction  of  the  statute  of  distributions,  no  ben- 
efit shall  accrue  to  the  widow  from  bringing  in  advancements 
to  children.  3  Bacon's  Ab.  77;  Ward  vs.  Lanij  Prec. 
Chan.  182,  184;  Kircudbright  vs.  Kircudbrightj  8  Vesey, 
51.  In  North  Carolina  in  Conference  Reports  and  Taylor's 
Reports,  a  different  decision  was  made  upon  the  construc- 
tion of  the  act  of  1784.  By  that  act  she  is  entitled  to  share 
equally  with  al(  the  children,  and  to  have  a  child's  part. 
Part  of  what.^  of  the  surplus  personal  estate  of  the  intestate 
after  paying  debts  and  profits.  Of  course  the  statute  does  not 
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divest  the  child  of  any  property  which  has   been  given  to     Brunwiii 
him.     He  may,  if  he  pleases,  keep  it  all.     In  this  case  one     Brunton. 
of  them  elects  to  do  so,  and  that  part  given  to  that  child  was 
no  part  of  the  personal  estate  of  the  intestate. 

Cook,  for  Jesse  A.  Brunson,  said,  1.  In  the  distribu- 
tion of  personal  estate  among  the  widow  and  children  of  the 
deceased,  when  advancements  are  to  be  brought  into  hotch- 
pot, the  advancements  are  to  be  valued  at  the  date  of  the 
gift,  and  the  testator's  estate  is  to  be  estimated  aad  valued  at 
his  death.  If,  then,  one  child  has  been  advanced  in  money, 
or  other  valuable  ihing,  as  much  as  the  shares  of  the  chil- 
dren not  advanced  would  be  were  the  whole  estate  divided 
at  thie  death,  he  cannot  come  in  without  bringing  in  the  pro- 
perty advanced. 

In  this  case  Ashbell  Brunson  was  so  advanced  in  uegroesi 
and  cannot  come  in  unless  he  brings  those  negroes  in.  This 
he  will  not  do,  as  he  would  be  greatly  the  loser  thereby. 

2.  After  the  death  of  testator,  Mrs.  Brunson,  his  widow, 
received  from  the  administrator  very^near  her  full  share  of 
the  estate.  For  the  purpose  of  ascertaining  this  we  must  as- 
certain the  vdlue  of  the  estate  at  the  time  she  received  her 
property.  If  she  received  her  share  in  value,  she  cannot' 
come  in  for  the  after  hire  or  increase  of  the  remaining  ne- 
groes. If  she  did  hot  receive  her  full  share,  then  she  will  . 
be  entitled  to  her  aliquot  share,  or  the  balance  coming  to 
her,  and  her  proportionable  share  of  the  increase  and  profits 
as  that  balance  bears  to  the  whole  found.  She  ckbnot  £ome 
in  ior  an  equal  division  of  the  increased  value  of  the  negroes 
and  their  hire  without  also  bringing  in  the  increased  value 
that  part  received  by  her. 

8.  The  wife  is  entitled  under  the  act  of  17^  to  one  fifth 
of  the  personal  estate  of  which  her  husband  died  possessed. 
She  is  not  bound  to  bring  in  any  advancementa  made  to  her 
by  her  husband,  nor  hiis  she  any  right  to  compel  the  children 
tp  bring  into  hotchpot  any  advancements  made  to  themt 

It  is  believed  the  act  of  1784,  c  22,  §  8,  9,  can  receive 
no  other  construction.  By  the  eighth  section  it  is  enacted, 
*^If  the  husband  die  leaving  tio  child,  or  not  more  than  two 
children,  the  widoW  shall  be  entitled  to  one  third  of  the  per- 
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FruMoii     gonj  estate."    What  personal  estate?    Manifestly  the  per* 
Bninioo.     gong]   estate  of  her  husband.     *^lf  leaving  more  than  two 
children,  then  the  widow  shall   share  equally   with  all  the 
children,  she  being  entitled  to  a  child's  part.'' 

Suppose  the  case  of  no  child,  would  the  next  of  kin,  or 
the  widow,  in  that  case,  have  to  bring  in  their  advancements 
before  the  one  could  take  the  one-third  or  the  other  two* 
thirds  of  the  personal  estate?  That  will  hardly  be  contend- 
ed. Suppose  one  child,  would  he  have  to  bring  in,  and 
could  he  compel  the  widow  to  bring  in  ber  advaocemeots« 
There  is  nothing  in  the  act  to  warrant  snob  a  construction^ 
When  the  case  is  varied,  and  tliere  are  three  chiMreo,  wbaC 
reason  is  there  to  suppose  the  legislature  intended  botchpoc 
in  that  case  if  not  in  the  two  former.  It  is  said  the  act  says, 
the  widow  shall  share  equally  with  the  children,  being  enti- 
tled to  a  child's  part.  What  is  the  meaning  of  shall  sliare 
equally  with  all  the  children,  that  forces  this  conslmction? 
Shall  be  entitled  to  a  child's  part  of  what?  As  we  contend, 
of  the  estate  of  her  hasband  left  at  his  death.  If  there  are 
three  children  she  is  entitled  to  a  fourth;  if  four,  to  a  fifth; 
if  five,  to  a  sixth;  if  six,  to  a  7th,  &c. 

But  it  is  said  by  this  construction,  she  will-  not  share 
equally  with  all.  That  when  the  children  come  into  botclK 
pot,  some  will  receive  more  than  ber.  To  this  it  may  be 
answered,  that  should  that  be  so,  some  one  will  receive  josC 
as  much  less  so  that  her  share  will  not  in  the  least  be  affect^ 
ed  by  this  operation.  Where  there  are  four  children,  they 
can  in  no  case  receive  more  or  less  than  four-fifths  of  the  es^ 
tate  of  testator,  left  at  his  death.  The  previous  advaoce-^ 
ments  are  onlv  to  settle  equities  among  themselres,  uoder 
the  act  of  1715.  Were  it  not  for  that  act,  the  children  could 
not  be  brought  into  hotchpot.  There  is  no  act  requiring  or 
permitting  the  widow  to  come  into  hotchpot;  she  is  not  men. 
tioned  in  the  act  of  1716,  or  any  previous  act.  The  sub- 
ject of  advancement  is  not  mentioned  in  the  act  of  1784. 
By  what  authority,  then,  can  she  come  in  or  be  brought  into 
botchpot?  The  legislature  in  this  act,  in  all  its  prorisions^ 
is  directing  and  settling  the  rights  of  the  wife  and  childraD 
to  the  iestate  of  which  the  intestate  dies  seised  without  any 
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reference  to  what  he  once  had,  either  before  or  during  the  fi™«on 
coverture.  It  is  so  in  relation  to  the  real  estate,  and  there  braMoo. 
is  nothing  showing  a  different  view  in  relation  to  the  personal  ^ 

estate.  Indeed^  it  appears  manifest  by  the  provisions  and 
wording  of  the  ninth  section^  that  the  legislature  so  consi- 
dered the  subject.  By  that  section  it  is  directed,  that  the 
same  jury  that  lays  off  the*  dower  in  lands  shall  lay  off  the 
widow's  share  of  the  personal  estate  of  which  her  husband 
died  possessed,  and  to  which  she  is  entided.  Here  the 
words  of  which  her  husband  died  possessed,  and  to  which 
she  is  entitled,  manifestly  shows  that  the  widow  was  only  en*'* 
titled  to  au  equal  share  with  the  children,  of  the  property  of 
which  her  husband  died  possessed.  How  could  a  jury  lay- 
ing off  dower  settle  all  the  difficult  and  complicated  accounts 
and  legal  questions  arising  under  the  law  of  hotchpot.  They 
could  very  easily  count  the  number  of  children,  and  lay  off 
the  widow's  dower,  and  her  share  of  the  personalty,  that 
being  as  in  this  case,  one-fifth,  and  leave  the  children  to  set** 
lie  their  equities  among  themselves;  she  then  would  em- 
phatically share  equally  with  all  the  children,  and  would  have 
a  child's  part  of  the  personal  estate  of  which  her  husband 
died  possessed. 

The  law  of  hotchpot  has  never  been  considered  as  applic- 
able to  the  widow.  At  law,  the  wife  cannot  be  advanced 
by  the  husband;  for  gifts  to  his  wife  are  void.  It  is  true,  he 
can,  through  a  trustee,  give  to  her  real  or  personal  estate. 
When  must  the  gift  be  made.^ — must  it  be  during  coverture 
or  before  or  both.^ 

The  law  certainly  never  has  been  understood  or  acted  on 
in  this  state  as  now  contended  for.  If  the  law  is  so,  the 
wife,  instead  of  taking  a  child's  part  of  what  her  husband 
died  possessed,  will  in  many  cases  take  all,  and  in  almost 
every  case  take  more  than  the  children.  She  will  be  gainer 
by  every  advance  made  to  the  children  of  a  former  wife; 
made  too  before  she  had  any  connexion  with  the  father. 
Suppose  all  the  children  fully  advanced  but  one,  then  she 
-vHX  take  half  the  estate,  which  would  be  more  than  she 
would  be  entitled  to,  if  there  were  no  children  at  all,  for  io 
that  case  she  would  only  be  entitled  to  one-third.     Suppose 
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BrunsoD     (|ieQ)  all  advaoced,  theu  she  would  be  entitled  to  the  wLokv, 
Bruusoii.     thus  placing  her  in  a  better  situation  than  if  there  had  been 
no  child.     Could   the   legislature    mean  such  an  absurdity? 
I    am    aware  o[    the    case    determined    by   the   court  of 
Conference,  reported  in  Taylor's  old  North  Carolina  Re- 
ports, a  book  of  but  little   authority.     The   reasons   there 
given  for  the  decision  are  entirely  unsatisfactory,   and  the 
case  was  badly  argued.     It  proceeds  upon  the  false  suppo- 
sition, that  it   was  necessary  to  give   this   construction,  m 
order  to  give  the. wife  an    equal  share  with  all   the   chil- 
dren.    The   provisions  and   wording  of  the   ninth   section 
seem  to  have  been  entirely  overlooked,  as   well  in  the  ar- 
gument as  in  the  opinion  of  the  court.     The   views   now 
offered  and  the  absurdities  to  which  that  construction  would 
leadi  was  not  presented  to,  or  considered  of,  by  the  court. 

3.  Upon  the  question  of  interest,  within  two  years.  If 
all  the  available  funds  or  cash  be  taken,  and  the  amount  pa'd 
the  legatees,  within  the  two  years,  be  deducted,  say  $3000 
to  Mrs^  Brunson,  $  1000  to  Robert,  and  $5000  to  AshbelL 
then  make  Jesse's  advancement  in  the  lifetime  of  his  father, 
equal  to  the  rest  and  not  one  dollar  will  be  in  bis  hands. 

4.  Jesse  is  entitled  to  compensation  for  collecting  the  gift 
notes;  that  was  the  agreement  between  him  and  bis  father 
when  he  received  them,  on  his  answer.  He  would  be  en- 
titled to  this  without  any  speci&l  agreement. 

Five  hundred  dollars  is  too  snyiU  a  compensation  for  ma- 
naging the  estate  of  his  father  and  mother;  it  is  entirely  in- 
adequate. 

All  the  negroes  of  the  estate  were  in  possession  of  bis 
mother.  She  received  the  hire,  and  whatever  it  is  must  be 
taken  from  her  share. 

6.  Jesse  is  euMtled  to  his  counsel  fees,  which  ^ere  re- 
jected.    Wms.  on  Exec. 

BoTD  and  Cave  Johnson,  for  Aahbell  BrunsonV  distri- 
butees, said — It  is  insisted  that  the  delivery  of  the  notes  above 
specified,  without  assignment,  is  a  good  and  valid  gift. 

In  the  case  of  Canfield  vs.  Monger ^  12  John.  346,  a  note 
given  to  another  to .  collect  and  apply  the  proceeds  to  the 
payment  of  a  debt,  was  holden  to  be  an  equitable  assignmoot^ 
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and  that  trover  could  not  be  maintained;  the  same  case  is  re*     i^ranson 
viewed  in  Wheeler  vs.  Wheeler^  9  Cowen,  34,  and  sustained.     Brum^n. 
It  is  also  liolden  in  the  case  of  Wells  vs    Tucker^  3  Binney, 
366,  that  the  delivery  of  a  bond  to  a  third  person  for  the  use 
of  another,  is  a  good  gift  to  the  donee. 

See  also  1  Caine's  Rep.  363.  Franklin  Dank  vs.  Ray- 
mond, 3  Wend.  69;  Pearl  vs.  WellSy  6  Wendell,  291. 

In  the  case  of  Grangiac  vs.  Arden,  10  John.  292,  the  de- 
livery of  a  lottery  ticket  to  ism  infant  daughter,  by  writing  her 
name  on  it,  or  after  declaring  on  the  part  of  the  father  that  it 
was  ber's,  held  a  good  gift;  the  ticket  drew  a  prize  of  $5000, 
^nd  the  amount  recovered  in  assumpsit. 

See  also  Heath  vs.  Hall,  4  Taunt.  326;  Chitty  on  Bills, 
8  n.  q.  1.  The  mere  delivery  of  a  chose  in  action  upon  a 
good  or  valuable  consideration  holden  good.  Prescott  vs. 
Hull,  17  John.  Rep.  292. 

In  the  case  of  Constant  vs.  Schuyler,  1  Paige,  316,  the  de- 
livery of  a  promissory  note  is  holden  a  good  donatio  mor- 
tis causa.  See  also  Ranker  vs.  Guellin,  Chitty's  Bills  3  (i) 
85  (i);  Milkr  vs.  Miller,SF.  Williams,  358;  Gardner  vs. 
Parker,  3  Mad.  184. 

See  Matthews  on  Executors,  Law  Library,  57;  Toller, 
234;  gift  of  bond  or  bank  notes  good. 

In  England  a  distinction  is  taken  in  many  cases  between 
promissory  notes  under  seal  and  not  under  seal — the  delivery 
of  the  former  holden  good,  and  the  latter  not  as  bl  donatio 
mortis  causa.  It  will  be  seen  from  an  enumeration  of  the 
cases,  that  this  is  applicable  alone  to  cases  where  the  intestate 
gives  his  own  note,  and  not  the  note  of  a  third  person.  Tes* 
tator's  own  note  when  under  seal  importing  a  valuable  consi- 
deration, but  when  not  under  deal,  the  consideration  may  be 
enquired  into,  and  if  without  a  good  and  valuable  considera- 
tion, it  is  a  mere  nudum  pactum,  it  is  not  a  gift  but  a  mere 
promise  to  give.  Miller  vs.  Miller,  I  P.  Williams,  358; 
Snodgrass  vs.  Bailey,  3  Atk.  214;  Gardner  vs.  Parker^  3 
Mad.  184. 

In  the  case  of  Constant  vs.  Schuyler,  1  Paige,  the  chan- 
cellor denies  there  is  any  reason  for  this  distinction.     And  in 
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^BruMOD      the  case  of  IVright  vs.  Wright,  1  Cowen,  678,  testator's  own 
Branson,     note  holden  good  as  a  donatio  mortis  cai»a. 

Bills  of  exchange  and  promissory  notes  are  considered  in 
law  goods  and  chattels  for  many  purposes,  and  the  right  passes 
by  delivery  in  the  same  way. 

Under  the  British  statute,  making  the  fraudulent  delivery  of 
''goods  and  chatties"  an  act  of  bankruptcy,  the  fraudulent 
delivery  of  promissory  notes  or  bills  of  exchange  was  holden 
an  act  of  bankruptcy.  Cummins  vs.  Bailey ^  6  Bing.  371. 

If  tifeme  sole  be  possessed  of  notes  or  bills  of  exchange^ 
and  marry,  the  husband  may  sue  in  his  own  name  without  join- 
ing the  wife.  Mc^eilage  vs.  HoUoway^  1  B.  and  A.  218. 
Bwrton  vs.  Dtts,  4  Yer.  4. 

But  if  the  delivery  of  the  notes  to  Jesse  A.  is  not  a  gift  in 
law,  it  was  the  creation  of  a  trust  in 'equity  which  Jesse  accep- 
ted, and  in  port  performed  in  the  lifetime  of  Doctor  Brunson^ 
and  which  he  cannot  now  refuse  to  carry  into  effect.  10  Yer. 
273. 

They  further  insisted  that  the  chancery  court  erred  in  allow- 
ing the  widow  one-fifth  instead  of  one-fourth. 

One  of  the  sons,  Ashbell,  being  fully  advanced,  does  doI 
come  into  hotch  pot;  and  there  being  three  other  children, 
and  the  widow,  she  should  have  had  a  fourth;  and  should  also 
have  had  the  benefit  of  the  advancements  made  the  cbildrra 
who  came  into  hotch  pot.  See  William's  Executors,  948, 
949. 

The  statute  of  1784,  ch.  22,  sec.  8,  intends  to  place  the 
widow  on  a  footing  of  equality  with  the  children,  and  this  can 
only  be  done  by  giving  her  the  benefit  of  advancements.  If  a 
man  die  having  nine  children  and  widow,  having  had  one  hun- 
dred thousand  dollars,  and  advanced  eight  of  the  children 
their  full  share  0  10;  000,  and  leaving  for  himself  and  wife, 
and  younger  child,  $  20,000,  the  eight  children  being  fully 
advanced,  do  not  come  into  hotch  pot,  and  yet,  according  to 
the  construction  contended  for,  the  widow  is  only  to  have  the 
one-tenth,  and  the  balance  to  go  to  the  other:  or  if  they  coom 
into  hotch  pot,  iinless  the  advancements  are  included  for  ibe 
benefit  of  the  widow,  she  will  only  get  one  thousand  dollars^ 
whilst  the  children  each  have  over  ten  thousand.     Such  a  con- 
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ttructioD  of  tbe  statute  in  every  case  where  the'  children  are 
oumerous,  and  any  of  them  advanced,  instead  of  making  bet-  BmiiiMtt. 
ter  provision  for  (he  widow,  as  the  preamble  shows  was  the 
design  of  the  legislature,  operates^  to  her  destruction.  In  tbe  ^ 
case  now  before  the  court,  Jesse  was  advanced  in  the  life- 
time, $4,800;  Robert,  5,400;  Ashbel's  children,  4,500; 
Ashbell,  11,500;  besides  (he  gift  notes;  leaving,  at  the  death, 
about  $12,000  in  money,  and  in  negroes,  5,100,  and  the  court 
of  chancery  decrees : 

That  the  widow  should  only  have  the  one-fifth  part  of  the 
balance  of  the  estate,  although  AshbelPs  heirs  being  fully  ad- 
vanced, claim  no  part.  Whilst  the  children  are  all  rich,  the 
widow  is  left  with  comparatively  nothing. 

See  Conference  Reports,  N.  C.  361,  where  this  construc- 
tion of  the  statute  is  sustained. 

The  court  also  erred  in  directing  interest  to  be  computed 
kt  the  end  of  two  years,  from  administrator  granted.  The' 
adnrfinistrator  received  $  7,000  in  money,  and  about  $S,00tf 
in  notes,  besides  the  gift  notes.  The  whole  expenses  of  the 
administrator,  including  debts,  was  about  $715,  yet  the  cashf 
on  hand  is  retained.  The  testimony  shbw's  that  he  took  i 
portion  of  the  notes,  (New  York  notes  returned  in  tbe  in- 
tentory,)  and  got  them  changed  at  Dover.  Jesse  A.  having; 
been  embarrassed  greatly  before  the  death  of  his  father,  built  t 
mansion  house,  furnace,  &c.  as  shown  by  the  evidence,  from^ 
trbence  it  is  inferred  that  he  used  the  money* 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  first  question  of  importance  which  the  record  presents,  F«bnnrf  i. 
is  upon  the  alleged  gift  of  Asabel  Brunson,  the  elder,  to  Jesse 
A/  Brunson,  of  the  bonds  and  notes,  for  the  benefit  of  hiocH 
self,  and  his  two  surviving  brothers.  And  upon  this  question 
two  considerations  arise.  1.  Was  the  gift  in  fact  made?  3'. 
Did  the  delivery  of  the  bonds  and  notes  give  to  tbe  donationr 
talidity  in  point  of  law? 

1.  As  to  the  matter  of  fact  we  think  that  no  doubt  can  weA 
exist.  The  answer  of  Jesse  A*  Brunsouf  in  effect  admits 
the  gift,  although  with  some  doubt  and  qualification.     The  \ 

conduct  of  Jesse  A.  Brunson  strongly  proves  it,  by  bringing 
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BniBtoD  5yi(  iQ  the  life  time  of  the  father  upon  one  of  the  bonds,  for 
BroMoo.  his  own  use,  by  giving  up  one  of  the  notes,  and  taking  a  new 
one  payable  to  himself;  by  paying  over  to  each  of  his  brothers 
a  portion  of  the  proceeds  of  the  notes  during  the  life  of  the 
father,  and  especially  by  omitting  all  mention  of  the  notes  in 
the  inventory  returned  by  him  as  executor. 

But  the  gift  is  abundantly  proved  by  the  statements  of  Jesse 
A.  Brunfon  to  various  witnesses,  both  before  and  after  die 
death  of  the  father,  and  also  by  the  declarations  of  the  father 
in  his  life  time,  to  several  persons.  It  is  well  established  as 
a  fact,  therefore,  that  Asahel  Brunson,  in  his  life  time,  gave  the 
notes  and  bonds  in  question  to  Jesse  A.  Brunson,  to  be  col- 
lected  by  him  for  the  joint  benefit  of  himself  and  bis  two 
brothers. 

2.  It  remains  for  us  to  enquire  whether  the  gift  and  delivery 

'  of  the  notes  and  bonds  operates  to  vest  a  property  in  the 

money  secured  by  them,  and  is  a  valid  donation,  inter  vioosf 

Upon  this  subject,  in  England  and  America,  there  have  been 
some  fluctuation  and  conflict  of  decision,  arising  almost  ex- 
clusively in  questions  of  donations  mortis  catua.  One  thing 
with  regard  to  the  matter  was  conclusively  setded  in  England 
so  early  as  the  time  of  Lord  Hardwicke;  namely,  that  there 
might  be  a  valid  donation  mortis  cat»a,  of  a  bond,' by  deli- 
very. But  it  was  then  decided  that  this  was  not  the  case 
with  regard  to  promissory  notes  and  bills  of  exchange.  Il  is 
not  necessary  to  detail  the  reasoning  of  Lord  Hardwicke,  as 
to'the  grounds  upon  which  the  distinction  proceeded.  How- 
^  ever  satisfactory  at  the  time,  it  became  less  and  less  so  as  the 

negotiability  of  notes  increased,  and  as  they  became  more  and 
more  nearly  assimilated  to  money  itself.  Perhaps  the  dis- 
tinction which  now  appears  shadowy  and  merely  technical, 
arose,  in  fact,  from  an  anxiety  to  limit  the  number  of  cases^ 
as  much  as  possible,  of  donations  mortis  causa,  because  of 
the  great  danger  of  fraud  and  perjury  in  those  cases. 

In  the  case  of  Rankin  vs.  fFegnetin,  at  the  Rolls,  so  late 
as  1832,  where  a  husband  in  contemplation  of  death,  deliver* 
ed  certain  bills  of  exchange  payable  to  his  order,  to  his  wife, 
saying,  '4ake  these  for  your  own  use  and  benefit,''  and  he 
died  within  a  fortnight  of  the  delivery  of  the  bills. 
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endorsing  tbem,  and  the  executor  took  them  from  the  wife,       Bnin»oB 
and  collected  the  money;   the  question  was,  whether  they     Bninaon. 
were  subjects  of  a  donatio  mortis  causal  and  it  was  urged 
that  a  chose  in  action  could  not  be  so  given.     The  Mas- 
ter  of  the  Rolls  said  the  contrary  doctrine  hjid  been  well 
established  since   the  time  oT  Lord   Hardwicke's  opposite 
decision;  and  he  held  that  the  executors  were  trustees  for  the 
wife,  and  he  relied  on  1  Bligh's  Rep.,  New  Series,  497;  i 
Dow's.Rep.  N.  S.  1;  Chitty  on  Bills  3,  note  (i),  8  Ed.     So 
also,  in  this  country,  in  the  case  of  Constant  vs.  Schuyler,  1 
Paige's  Rep.  318,  the  Chancellor  of  New  York  held  that 
the  promissory  note  of  a  third  person,  is  the  proper  subject 
of  a  gift  cawa  mortis.     And  referring  to  the  distinction  of 
Lord   Hardwicke,  he   says,  "Notwithstanding  the  attempts 
which,  have  been  made  in  England  to  distinguish  between  a 
promissory  note  and  a  bond,  in  relation  to  the  validity  of  a  gift 
of  a  chose  in  action,  there  cannot,  in  reason,  be  any  differ- 
ence.    A  gift  of  either  is  valid  as  a  symbolical  delivery  of  the 
debt  on  the  note  or  bond,  and  all  the  delivery  of  which  the 
subject  is  capable. 

Without  mnltiplying  references  to  authorities  on  either  side 
-of  the  Atlantic,  we  may  conclude  that  the  law  now  is,  that 
these  choses  in  action  constitute  a  proper  subject  of  valid  do- 
nation in  view  of  death;  and  a  fortiori  of  valid  donations  tfUer 
vivos. 

3.  There  being  three  children,  and  the  descendants  of  another 
in  the  present  case,  and  one  of  the  three  having  been  so  fully 
advanced  in  the  life  time  of  the  intestate,  as  that  he  chooses  not 
to  come  into  account  and  contribution  with  the  other  children, 
the  ijuestion  arises,  whether  the  widow  is  entitled  to  a  fifth, 
or  to  a  fourih  of  the  personal  estate;  or,  in  other  words, 
whether  she  has  a  right  to  insist  that  the  advancements  to  the 
children  shall  be  brought  into  contribution.^ 

It  is  conceded  that  the  widow  in  England  has  no  such  right 
under  their  statute  of  distributions,  nor  in  this  state,  by  the 
provisions  of  the  acts  of  1715  and  1766.  But  it  is  said  to 
result  here  from  the  purview  of  the  statute  1784,  c.  22,  §  8. 
The  question  is  for  the  first  time  to  be  decided  in  this  state, 
and  there  is  but  one  decFsion  in  the  state  of  North  Carolina, 
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Brttiit6o  upQii  ^le  question,  which  wa^  made  by  a  portion  of  the  court 
BraiMQn.  .called  the  court  of  ConfereDce,  in  the  year  1801,  Duke  vs. 
Duke  J  Coof.  Rep.  361.  As  that  decision  is  one  way,  and  the 
uniform  action  of  opr  courts  and  our  community  is  knowQ 
to  have  been,  for  half  a  century,  another  way,  we  shall,  for 
the  present,  consider  the  question  as  an  open  question. 

And  at  the  threshold,  the  consideration  presents  itself,  that 
the  doctrine  of  collation  aud  contribution  of  advancements,  in 
lands  or  in  personalty,  as  among  the  children  themselves,  is  of 
statutory  creation;  it  is  founded,  as  to  personalty,  upon  the 
statute  of  1766*  The  widow^  it  is  conceded,  is  not,  by  the 
provisioi^s  of  the  statute,  included  within  the  scope  of  that 
principle.  As  to  lands^  it  is  founded  upon  the  very  statute  in 
questioi;!,  1784,  c.  22,  and  its  operation  is  limited  to  children. 
If  the  widow  have  this  right,  therefore,  it  is  not  expressly  and 
in  tej^ms  given  as  it  is  to  the  children  in  both  the  instances 
f  referred  to,  bat  arises  from  construction  and  implication. 

That  a  principle  so  peculiar  in  its  character,  and  so  pervad* 
ing  in  its  operation,  and  created  in  other  instances  by  terms  so 
full  and  explicit,  should  have  been  intentionally  applied  to  die 
widow  by  words  which  create  only  an  implication,  it  is  diffi- 
cult to  believe. 

The  principle  of  contribution  among  the  children  is  equali- 
ty. This  ij(  pot  in  all  instances  attainable,  may  be,  and  gene- 
rally will  ba  approximated.  But  the  widow  sUnds  upon 
grounds  peculiar  and  isolated — in  some  respects  better  than 
that  occupied  by  the  children,  in  some  respects  worse.  For 
instance,  in  case  of  intestacy, — if  there  be  no  children,  she  gels 
only  one-third  of  the  estate;  the  balance  would  go  even  to  dis- 
tant relations  of  the  husband.  But  if  there  be  no  wife,  the 
child  or  children  get  all  in  case  of  intestacy.  On  the  other 
hand,  the  children  may  he  disinherited,  they  cannot  claim 
i^inst  the  will  of  the  father.  But  the  wife  can  claim  against 
the  will  of  the  husband,  and  can  compel  the  legatees,  be  ihej 
children  or  strangers,  to  contribute,  pro  rata^  till  her  third  or 
her  child's  part  be  made  up.  The  husband  may,  by  will,  give 
his  whole  real  and  personal  estate  to  the  wife;  the  children 
cannot  object;  but  if  he  devises  it  to  tdem,  bis  wife  can  ob- 
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jcct  to  the  extent  and  effect  in  the  statute  under  considera-     ^nw^on 
tion,  mentioned.  BruMon. 

These  remarks  are  made  to  show,  that  the  attitude  and 
rights  of  the  wife,  and  of  the  children,  are  so  distinct  and  dif- 
ferent under  the  statute,  and,  in  general,  that  equality,  as  be- 
tween them,  cannot  be  said  to  have  constituted  the  leading 
4>bject  of  the  statute.  Thus^  if  the  husband  die  leaving  one 
child,  that  child  shall  have,  in  case  of  intestacy,  two-thirds  of 
.the  personal  estate;  the  wife  shall  have  one-thir^.  The  child 
^so  taking  two-thirds  may  have  been  largely  advanced.  Yet  it 
js  conceded  in  the  argument  that  this  is  not  a  case  for  contri- 
J>ution.  The  widow  takes  her  one-third  and  no  more.  Again, 
jf  there  be  two  children,  they  and  the  widow  severally  take  a 
third;  but  these  two  children  may  have  been  largely  advanced 
in  the  life  of  the  father;  yet  here  again  it  is  conceded,  that 
there  is  no  just  claim  for  contribution. 

The  wife  is  still  entitled  to  her  third  of  the  personal  estate 
at  the  time  of  |he  death. 

But,  says  the  statute,  ''If  the  husband  shall  die,  leaving  more 
^an  two  children,  then  and  in  that  case,  such  Widow  shall' 
share  equally  with  all  the  children,  she  being  entitled  to  a 
child's  part."  Here,  for  the  first  time,  it  is  insisted,  comes 
forward  the  principle  of  contribution,  by  force  of  the  words, 
^'share  equally^  and  ''child's  part." 

If  there  be  no  child  sbe  gets  but  a  third ;  if  there  be  one  child, 
and  he  largely  advanced,  still  she  gets  but  her  third;  if  there 
be  two  children,  and  they  be  largely  advanced,  still  she  gets 
but  her  third;  but  if  there  be  three  children,  and  they  largely 
advanced,  then  by  the  argument,  she  may  get  by,  the  principle 
of  contribution,  which  here  first  arises,  the  whole  personal 
estate;  whereas  the  leading  object  of  the  provision  seems  to 
have  been,  that  as  the  number  of  children  increased,  her  in« 
Merest  should  diminish,  one-third  being  deemed  top  much 
where  there  might  be  three  or  more  .children. 

That  the  phrase,  '^child's  part,"  meaqs  oqly  the  aliquot 
portion  of  the  wife  according  to  the  nunfiber  of  the  children, 
may  be  proved  in  this  manner.  There  are  two  cases  put  in 
this  eighth  section,  where  the  wife  can  claim  her  third,  or  her 
child's  pput,  according  to  circumstances^    One  is,  where  the 
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BruMon  husband  dies  intestate.  That  case  we  have  considered.  The 
Bruiiion.  other  is,  where  he  makes  a  will,  but  does  not  make  her  an 
adequate  allowance,  and  she  dissents.  Suppose,  in  the  latter 
case,  the  husband  by  his  will,  should  make  but  a  slight  provi- 
sion, or  none  at  all,  for  his  three  children,  and  should  bequeath 
the  bulk  of  bis  personal  property  to  collateral  relatives,  or  to 
strangers,  and  the  wife  having  dissented,  should  file  her  bill. 
To  what  would  she  be  entitled.'^  To  a  child's  part,  says  the 
statute;  and  in  the  case  supposed,  there  are  three  children, 
what  would  be*  her  child's  part.^  Why  the  legatees,  who  are 
strangers,  would  insist  that  she  should  have  an  actual  child's 
part;  that  she  should  share  equally  with  them,  using  her  pres- 
ent argument.  But  she  would  reply,  that  as  there  were  three 
children,  she  was  entitled  to  one-fourth  part  of  the  personal 
estate;  and  we  think  she  would  reply  correctly. 

That  we  place  the  proper  construction  upon  the  eighth 
section  of  the  act  of  1784,  c.  22,  we  think  is  made  manifest 
by  the  provisions  of  the  ninth  section.  That  section  having 
described  the  mode  m  which  the  widow  shall  sue  for,  and 
have  assigned  to  her  her  dower,  provides  that  the  sheriff  and 
jury,  spoken  off  before,  ^ 'shall  also,  allot  and  set  off  to  such 
widow,  such  part  or  portion  of  the  personal  estate  of  v^hich 
her  husband  died  possessed,  and  to  which,  by  this  law,  she 
shall  be  entitled;  which  part  or  portion  shall  be  and  enure  to 
such  widow,"  &c.  This  shows  that  the  corpus  of  the  estate, 
put  of  which  she  could  claim  her  share,  was  the  personal 
.estate  of  which  her  husband  died  possessed.  And  the  nature 
and  character  of  the  tribunal  to  whom  the  duty  was  assigned 
of  making  the  allotment,  excludes  the  idea  that  it  could  be  any 
part  of  their  province  to  take  an  account  of  advancements. 

As  to  the  decision  in  the  conference  court  of  North  Caro- 
lina, it  seems  to  have  been  the  only  one  which  has  been  made 
in  either  state  upon  the  questioq.  It  is,  indeed,  incidentally 
referred  to  in  a  recent  case  in  N.  Carolina,  1  Dev.  and  Batt. 
329,330,  without  disapprobation..  The  case  itself  seems  not  to 
have  been  very  fully  investigated  or  considered.  K,  how- 
•  ever,  our  courts  and  our  community  had  adopted  and  acted 
upon  its  authority,  we  should  have  hesitated  at  the  time  to 
have  |ai(}  dpwn  a  different  rule.     But  as  so  far  from  adopting 
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and  acting  on  the  rule  laid  down  in  that  case,  we  know  that     Bronson 
the  practical  rule  has  been  different,  and  conformable  to  the     BmosoDi 
views  set  forth  in   this  opinion,  we  are  not  disposed,   by 
yielding  to  its  authority,  to  change  a  practice  under  the  stat- 
ute, which  we  deem  correct. 

Upon  these  points,  therefore,  we  affirm  the  decree. 
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THE  PRINCIPAL  MATTERS. 


Abatement. 

See  Plbadino,  13,  Ancestor  and  Heir>  S. 

ACQUIESCENCE  AND  WAVER. 
1.  Principles  relating  to,  note  105. 
3.'  Acquiescence  in  processioning  of  one's  land,  made  without  proprietor's 

consent,  effect  of  it.    207,  S30,  231, 333,  fVhitende  vs.  Singleton. 
See  Boundaries. 

ACTION  AND  SUIT. 

1.  Parties — hmatici    An  action  at  law  cannot  be  sustained  against  a  per 
son  in  the  character  of  guardian  of  a  lunatic,  without  joining  the  non 
compos  in  the  action  as  a  party  defendant.    He  must  be  a  party  plaintiff 
when  suing,  and  a  party  defendant  when  sued.     3  Sauna.  9S8;  note  4« 
Rodgers  vs.  Ellison,  88. 

3,  Pleading  J  misfoinder  of  counts.  If  a  count  against  a  party  as  ^[uardiaii 
of  a  lunatic  be  joined  with  one  against  him  in  his  own  right,  it  is  a  mis- 
joinder, and  may  be  excepted  to  by  demurrer^  or  in  arrest  of  judgment* 
Ibid,  90,  91. 

S,  For  what  maintainable.  Judgments  and  decrees.  Judgment  of  sister 
States.  Pleas  to.  The  geheral  language  in  Mills  vs.  DuryeCf  7  Cranch) 
481,  and  Hampton  Ys.  MeConneil,  9  Wheaton^  284, — "that  whatever 
pleas  would  be  good  to  a  suit  brought  upon  a  judgment  in  the  state 
where  it  was  originally  rendered,  and  none  other  can  be  pleaded  in  any 
other  court  in  the  United  States" — is  to  be  understood  of  pleas  affecting 
the  validity  and  conclusive  effect  of  judgments  as  eviaence, — ^not  of 
pleas  affecting  only  the  remedy.     Estes  vs.  Kyie,  84,  41,  48. 

ADMINISTRATORS. 

See  Executors  and  Administrators* 

AGENT  AND  PRINCIPAL. 

1.  General  and  special  authority.    A  general  agent  has  authority,  not  un' 

83 


C50  INDEX. 

AGENT  AND  PRINCIPLE— Contiwwrf. 

qualified,  but  to  act  for  his  constituent  in  a  multitude  of  infltauces.  / 
particular  acrent's  authority  is  confined  to  a  particular  iostance,  15 
East,  408.  Walker  vs.  Skipwith,  502,  607,  608. 
3.  Obligation  ofprineival  to  third  pe*  sons  on  contracts ,  or  for  act  of  agent. 
The  contracts  ana  acts  of  a  general  agent  within  the  scope  of  his 
authority,  will  bind  the  principal,  though  the  agent  has  secret  instruc- 
tion limiting  his  power  as  to*  such  contracts  or  acts  »»ecificaHy.  Ibid, 
508,  600. 

ALIMONY. 

Chunn  vs.  Chuttn,  131. 
See  Chancery.  * 

AMENDMENT. 

Justices*  record — entry  of  appeal  The  justice's  omission  to  enter,  sEod  his 
mistake  in  entering — d  Yerger,811 — a  party's  prayer  for,  and  the  grant 
of  appeal,  may,  on  motion  in  the  circuit  court,  be  amended  by  the  jus 
tice,  by  supplying  or  correcting  the  omittedor  mistaken  entry,  by  means 
of  the  recitals  in  the  appeal  bond.  But  the  recitals,  per  se,  cannot  be 
taken  by  the  court  above,  instead  of  the  entry.  Cooley  vs.  Julin,  & 
Yerger,  439.  These  amendments  are  within  the  spirit  and  meaning, 
though  not  within  the  word»  of  the  act  of  1821.  c.  21,  §  U  Ltowter  v». 
Howard^  15,  16. 

AUCILLARY  JURISDICTION. 

Sse  Chancery'.U,  13,  14,  37. 
ANCESTOR  AND  HEIR. 

1.  Heir^s  liability  on  ancestor^r  covenant  of  warranty  is  joint.     All  ib« 
*  heirs  constitute  bnt  one  refN'esentative  of  the  ancestor;  and  their  liability 

upon  his  covenant  of  warranty  is  in  its  nature  joint,  and  is  not  made 
several  also  by  the  act  of  1789,  c  67,  HotMe  vs.  Mitchell^  138, 140, 
141.     Harrison's  Digest,  1018. 

2.  Process  against  heirs.  In  an  action  against  heirs  on  their  ancestor's  cov- 

enant of  warranty,  the  original  writ  must  be  sued  out  against  all;  and  if 
served  on  some,  and  returned  non  est  inventus  as  to  others,  the  plaintifT 
must  sue  an  alias  and  pluries  against  those  not  served  before  he  can  de- 
clare against  those  served.     Ibid,  140. 

8.  PUadingj  abatement — heirs  must  be  joined.  In  an  action  against  heirs 
on  their  ancestor's  covenant  of  warranty,  if  the  defendants  plead  that 
there  are  others  not  sued, — a  replication,  that  those  not  sued  reside 
beyond  the  jurisdiction  of  the  court,  and  that  those  sued  are  the  only 
heirs  who  have  any  thing  by  descent,  is  bad  upoa  general  demurrer. 
Ibid.  140,  141. 

4.  Descent — ancestor's  seixin.  The  ancestor's  "righty  title  or  interest"  in  land 
•  pass  to  his  heirs,  whether  he  was  seized  or  not  in  his  life  time.     Chuem 

vs.  Burton^  665,  570,  672. 

APPEALS. 

Damages  on  affirmance  in*  A  justice  is  an  inferior  jurisdiction  in  the  sense 
of  the  act  of  1823,  c.  54,  §  3,  authorising  judgment  on  affirmance  for  I2i 
per  tent,  per  annum,  in  addition  to  the  judgment  of  the  inferior  jurisdic- 
tion.    Union  Bank  vs.  Lowe,  225, 229, 231. 

2.  Surety  for.    Judgment  against,  erroneous  when,  Ibid,  331. 

3.  Sureties  for  successive  appeals,  not  co-sureties,  Cowan  vs.  Dusteanj  470, 

471. 
SteSvARTY.     Contribution. 
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ARBITRATION. 

Submiision^  effect  on  claims  of  parties.  A  submission  to  referees  to  value 
realty,  which  the  parties  had  verbally  agreed  to  crive  and  take  in  pay- 
ment of  a  debt  at  the  valuation  of  the  referees,  and  a  valuation  in  writ- 
ing and  under  the  seal  of  the  referees  will  not  take  the  case  out  of  the 
statute  of  frauds.     Rice  vs.  Rawlings,  496,  499,  503. 

ASSIGNMENT  IN  TRUST  FOR  CREDITORS. 

1.  Reservations  of  property  by  note  to  cover  excess  of  prdperty  over  debts 

secured.  If  an  assigning  debtor  make  his  note,  at  the  time  of  the  as- 
signment, to  the  creditor,  not  to  secure  a  debt  then  due,  or  advance  then 
made;  but  in  consideration  of  the  creditor's  verbal  promise'  to  allow 
him  a  further  credit  to  support  his  family,  or  carry  on  his  business,  and 
such  note  purport  to  be  secured  by  the  assignment  amongst  the  real 
debts  mentioned  in  it, — the  deed  will  be  set  aside  at  the  suit  of  a  judg- 
ment creditor  of  the  assignor,  as  fraudulent  and  void.  Peacock  vs. 
Tomvkins,  317,  328, 331. 

2.  Annulled  for  constructive  fraud,  how  assignee  to  account.     If  an  assign^ 

ment  embrace  some  effects  which  are  liable  to  execution  at  law,  and 
some  that  are  not,  and  it  be  set  aside  for  constructive  fraud  at  the  suit  of ' 
a  judgment  creditor  of  the  assignor,  the  assignee  will  account. 
To  the  judgment  creditor — 

1.  For  such  effects,  as  existinif  in  specie,  when  the  Ji.  fa.  was  issued, 
would,  in  the  absence  of  the  assignment,  have  been  subject  to  its  lien. 

2.  For  the  proceeds  of  sucheffects. 

To  all  the  creditors  parties  in  the  suit — 
9.  For  all  effects  in  nis  hands  not  subject  to  execution   at  law,  as 
choses  in  actiom,  money,  stock,  ^c. 

Exceptions — 
4.      He  will  be  allowed  to   retain  so  much  of  the  proceeds  of  tRe 
debtor^s  effects  converted  into  cash,  as  will  pay  his  own  debts  if  a  cre- 
ditor;  and  he  will  also  be  allowed  a  credit  for  any  bona  fide  debt  of 
the  assigning  debtor  paid  by  him  as  assignee  or  trustee  before  the  com- 
plainant's lien  attached:  as  also  for  all  reasonable  charges  and  comrois  j 
sions  for  care,  and  sale  of  effects,  and  collections.     Ibid.  329,  831. 
3.   Distinction  between  cusignment  and  absolute  sale  of  consumable  articles. 
An  assignment  of  articles  consumable  in  the  using^  to  secure  the  pay- 
ment of  a  debt,  is  fraudulent,  per  se,  if  the  deed  stipulate  that  the  debtor 
shallretain  the  possession  and  use  of  them.     But  a  reservation  bv  the 
vendor,  with  the  purchaser's  consent,  of  the  possession  and  use  of  arti- 
cles absolutely  sokl,  though  they  are  consumable  in  the  using,  is  only  a 
badge  of  fraud.    3  Terger  502; -4  Id.  541;  8  Id.  419.    Richmond  y%, 
Crudupy  581,  584. 

ATTORNMENT. 

See  Landlord  and  Tenant. 

AUTHENTICATION  OF  STATE  RECORDS. 

Constitution  of  U.  S.  art.  4,  §  I,  and  act  of  Congress,  1790,  c.  11 — 1  Story's 
Laws,  93;  Gordon's  Digest,  art.  638, — as  to  mode  of  authenticating 
records  of  the  States,  and  the  faith  and  credit  to  be  given  them,  as  to 
defences  to  suits  on,  considered.    Estes  vs.  Kyle,  34,  41,  43. 
See  Constitutional  Law. 

BAILMENT. 

1,  Slave,    What  disposition  of  a  father  to  a  child  ts  a  bailment  or  a  ciA 
within  the  North. Carolina  act  of  1806,  Rev.  c.  701,  McKisiek  rs.  Xic 
Kisiek,  427.    See  Slave.     Gift. 
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Same,  Htrer^i  responsibiliiy — changing  service.  A  hirer  ofa  slave  for  a 
specific  purpose  is  responsible  for  all  damages  arising  from  employing 
the  slave  in  a  ditferent  service;  as  lie  is  also,  for  a  loss  occurring  while 
the  slave  is  so  employed,  though  the  proximate  cause  of  such  loss  was 
inevitable  casualty,    ^r^us  vs.  Dickerson,  459,  466,  47Q. 

d^  Same,  same,  conversion.  It  is  a  fraud  upon  the  rights  of  the  owner,  and 
a  conversion,  to  put  a  slave  to  a  service  entirely  different  from  that  for 
which  he  was  hired.     Story,  Bailments,  §  413.    Ibid.  469. 

4y  Same — general  hiring.  In  case  of  a  general  hiring,  the  hirer  is  only  res* 
punsible  for  ordinary  neglect.     Ibid.  469. 

9ASTARD. 

1,  Jurisdiction  ^filiation.     Questions  of  filiation  are  not  jury  causes,  and 

the  iurisdiction  of  them  is,  therefore,  not  taken  from  I  he  county  court 
by  the  act  of  1835,  c.  6,  §.  3,  and  c.  5,  §  7.  Kirkpairiek  vs.  The  Slate, 
1S4,  126. 

2,  Same.    Power  of  the  court.    But  it  seems  that  the  county  court,  if  they 

saw  fit,  might  have  had  the  aid  of  a  jury  to  try  the  issue,  without,  such 
proceeding  constituting  an  error  for  which  the  supreme  court  would 
reverse.  Ibid.  126. 
9»  Same.  The  issue  is  to  the  court.  Ooddard  vs.  The  State,  ^-Yerger, 
$6,  approved.  It  decided  that  the  act  of  1822,  c.  29,  meant  to  confer 
Qn  the  county  court,  without  a  jury,  the  power  "to  hear  the  proof  and 
determine  the  matter,"  involved  in  the  isjue  in  bastardy  causes;  and 
meaning  that,  it  was  nevertheless  constitutional.  The  State  vs.  CoaU 
ney,  8  Yerger,  310,  is  not  inconsistent  with  that  decision.  Ibid.  124, 
126.'  ^ 

4,  Descent  of  their  estates,  and  of  parentis  to  them.    See  note  to- Cruion  vs. 

Burton,  679. 

5,  Whether  the  father  of  one  legitimated  by  a  private  law,  is  his  heir?  Ibid. 

BILLS  OP  EXCEPTIONS. 

1  Defective  st<^tement.  of  evidence.  If  it  does  not  appear  in  the  bill  of  ex- 
ceptions, that  all  the  evidence  submitted  to  the  jury  is  stated  therein,  the 
court  of  errors  will  presume  that  there  was  evidence  to  justify  the  ver- 
dict of  the  jury.  This  presumption  will  not  be  made  if  the  bill  state  that 
it  contains  all  the  material  evidence.  Trott  vs.  West,  153,  169. 
See  Evidence, 

2.  Judgfnent — presumptionin  favor  of— how  removed.  The  judgment  of  an 

inferior  jurisdiction  will  not  be  reversed  because  the  record  does  not 
show  the  evidence  upon  which  it  was  founded.  It  will  be  presumed 
that  there  was  sufficient  evidence  to  support  it.  The  want  of  evidence 
to  sustain  the  judgment  must  be  show^i  by  bill  of  exceptions.  Union 
Bank  vs.  Loioe,  225,  229,  281. 

3.  JI  Note,  though  filed  by  the  justice,  is  not  part  of  the  record  of  the  coart 

above,  till  made  so  by  bill  of  exceptions.     Ibid.  229. 

4.  '^Note,  promissory  note'' — in  bills  of  exceptions,  dieans  an  unsealed  secu- 

rity.    Craighead  vs.  The  Rank,  199, 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTE. 

1.  Notice  of  dishonor.  Ignorance  of  place  of  residence.  Though  the 
holder  of  a  negotiable  security  know  the  residence  of  the  endorser,  yei 
he  may  not  know  the  post  office  nearest  thereto;  and  in  such  case, 
notice  of  the  protest  directed  to  the  post  office,  which,  afker  diligent  in- 
miiry,  is  supposed  to  be  nearest,  will  bind  the  endorser.  Marsh  vs. 
Barr,  63,71. 

%•  What  is  diligent  enquiry  1    Enquiry  made  of  such  persons  where  the 
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security  is  made  pjiyable,  as  may  reasonably  be  supposed  capable  of 
giving  the  desired  information,  is  diligent  enquiry  in  legul  contempla- 
tion.    Ibid.  70,71, 
2.  Cases  upon  this  subject  approved.    Davis  vy.  Willirtms,  Peck.  191 ;  Dun- 
lap  vs.  Thompson,  5  Yerger,  67;  Nichol  vs.  Bate,  7  Yerger,  305.    Ibid, 

71. 

4.  Defence  to  action  ©n.     Fraud.     Want,  or  insufficiency  of  eonstderattun. 

Injunction.  Collection  of  one  given  to  a  machinist  for  a  worthless 
machine,  whether  he  knew  its  quality  or  not,  will  be  restrained  by 
injunction.  But  not  in  the  hands  of  a  bona  fide  assignee.  Donelson 
vs.  Young,  156,  157.  So  if  obtained  by  fraud  or  deceit.  Note  158, 
Ibid.  Chitty  on  Bills,  119,  8th  Am.  Ed.  But  collection  of  one  given 
for  price  of  land  will  not  be  enjoined  at  the  suit  of  the  purchaser  who 
has  not  been  disturbed  in  the  possession,  though  the  vendor  had  no 
title,  or  his  title  was  incumbered.     Meadows  vs.  Hopkins,  181,  183/ 

186. 

5.  Sued  on  before  a  justice,  how  madepart  of  the  record  of  the  circuit  court 

on  appeal  from  that  to  the  supreme  court.  If  a  note  be  sued  on  before 
a  justice  of  the  peace,  and  be  sent  to  the  circuit  court  by  him  on  appea)  ' 
from  his  judgment,  with  the  other  papers  in  the  cause,  and  an  hppeal 
taken  from  the  circuit  to  the  supreme  court,  the  note  is  not  part  of  the 
record  of  the  circuit  court,  unless  made  so  by  bill  of  exceptions.  UnioTk 
Bank  vs.  Lowe,  ^25, 229. 
See  Bill  OF  Exceptions. 

6.  Indorsera,  contract  between  for  one  to  take  the  shoes  of  another.    Thrf 

force  of  an  undertaking  by  one  indorser  "to  take  the  shoes  of  the  other 
as  regards  the  endorsement,"  for  a  certain  sum,  is  dot  to  pay  that  sum 
in  discharge  ot  the  liability,  but  to  be  liable  instead  of  the  party  whose 
place  is  assumed.     Nashville  Bank  vs.  Grundy  &  Hays,  256,  260,  261. 

BOND. 

1.  Indemnity  bond,  injunction  against.     Equity  will  enjoin  the  enforcing 

of  a  bond  of  indemnity  unless  the  demand  against  which  it  was  given 
has  been  or  is  about  to  be  enforced.     Molloy  vs.  Elam,  590,  594,  595. 

2.  Same— assets  or  not.     Ibid.     See  Executor  and  Administrator,  3,  4. 

3.  Same— devastavit  or  not  to  compound.    Ibid. 

fif^c  Executor  and  Administrator,  3,  4.  ■ 

4.  Bond  for  title— assigned.    If  a  title  bond  be  assigned  by  the  obligee,  and 

the  assignee  sue  the  obligor  in  equity  for  a  specific  performance,  making 
the  obligee  a  party,  the  oblieor  cannot  resist  a  deeree  on  the  ground  that 
no  consideration  passed  for  the  assignment,— the  bill  being  taken  for 
confessed  as  to  the  obligee.     Koen  vs.  White's  Heirs,  358,  361,  363. 

5.  Appeal  Bond.     Recitals  in^the  bond  given  for  the  prosecution  of  an  ap- 

peal from  a  justice,  will  suffice  to  amend  the  justice's  record  by,  if  he 
omit  to  enter  the  prayer  and  grant  of  appeal.     Lawler  vs.  Howard,  15« 
16.     See  Amendment. 
5.  Delivery  Bond.     Liability  of  obligor,  breach  by  legal  constraint.    An 
obligor  cannot  be. held  responsible  for  a  breach  of  the  condition  of  his* 
bond, caused  bv  legal  constraint.  ,     -     rr 

7.  Same.     Apportionment  of  damages  on  breach  of.     Under  the  act  of  1 831 , 

c.  25,  which  embraces  delivery  bonds  taken  after  its  passage,  though 
founded  upon  executions  issued  before,  if  several  writs  offi.fa.  be  lev-f 
ied  on  the  same  property,  the  oblifjors  in  a  bond  executed  to  the  plaintiffs 
in  one  of  them,  conditioned  to  deliver  the  whole  property,  will  be  bound 
to  deliver  only  so  much  of  it  as  will  be  of  value  sufficient  to  satisfy  the  pro-* 
portion  of  the  execution  of  the  obligees,  to  which  they  would  be  enti-i 


054  •  INDEX. 

BOND— C  ntihued. 

tied  against  the  plain tiffii  in  the  other  ex«ciition8.     Kereheval  vs.  Hot* 
ney,  404,  411,  413. 

BOUNDARIES. 

1.  Public  survey  omitted  or  effaced^  private  survey^  or  re-marking  l^wfd 
and  estops.     If  granted  laud,  not  originally  marked  by  the  surveyor,— 
or  whose  rrfarks  have  become  obliterated  or  obscure,  be  afterwards  mark- 
ed, or  re-marked,  by  the  owner  ef  the  whole,  or  part,  in  good  faith,  aod 
in  reasonable  conformity  with  the  calls  of  the  patent; — such  private 
marking  or  re-marking  operates  as  an  estoppel  on  the  owner,  the  state, 
and  subsequent  parties, — precluding  the  owner  from  claiming  land  not 
included  by  the  newly. marked  or  re-marke<l  lines,  and  the  state  from 
claiming  that  whioh  is  included  thereby.     Riggs  &  Pritehard  vs.  Far- 
k  r^s  lessee,  43,  48,  &1. 
8.  Same.     What  marking  or  re-marking  is  bona  fide,  and  in  reasonable 
conformity  \f  ith  the  calls  of  the  patent,  is  a  question  of  fact,  depending 
on  the  circumstances  of  each  case.     /  t c^.  50. 
;8.  Processioning — surveyor* s  dutif — estoppel    construction  of  1806,  c.  1, 
§  21.     If  a  proprietor  cause  his  land  to  be  processioned  pursuant  to  the 
act  of  1806,  he  is  estopped  from  claiming  otherwise  than  according  to 
the  processioning.     Whiteside  vs.  Singleton,  S07,  317,335. 
But  that  act  does  not  authorise  thu  public  surveyor  to  procession  a  man^i 
land  without  his  consent.    He  is  only  made  the  agent  to  survey  and 
mark  at  the  request  of  the  owner,  in  reasonable  conformity  with  the 
.calls  of  the  grant.     And  if  he  refuse  so  to  make  the  survey,  the  owner 
may  put  a  stop  to  the  processioning;  and  if,  notwithstandmg  the  own- 
(Cr's  dissent,  he  proceed  to  complete  the  survey,  according  to  his  own 
wtews,it  is  binding  on  no  one.    I 'id,  319,  320. 

4.  Same.  Acquiescence.  Quere,  what  acquiescence  in  a  processioning 
thus  made  by  the  surveyor,  will  bind  the  proprietor?  ibid.  330,  SSI, 
333. 

6.  Be-m^irking,  principle  of  the  estoppel  of, — whether  it  binds  feme  covert. 
Where  the  original  boundaries  of  private  possessions  have  been  des- 
troyed, or  are  unknown,  or  not  well  ascertained, — a  survey  madebyibe 
owner  in  reasonable  conformity  with  his  title  deeds  or  papers,  is  held  to 
be  an  ascertainment  of  the  very  land  owned  by  him, — and  to  conclude 
him  upon  grounds  of  public  policy,  and  for  the  security  and  repose  of 
others.  Quere,  whether  the  reason  of  the  doctrine  applies  to  fema 
covert?     Yarborough  vs.  Abemathy,  413,  418.  430. 

6.  Ignorance  of  the  true  time  necessary  to  give  effect  to  re-marking.  If  the 
parties  know  where  the  true  line  is,  and  by  agreement  make  another,— 
this  would  be  a  parol  transfer  of  land,  and  would  he  void  by  the  statute 
of  frauds.     Ibid.  430. 

CARRIER. 

1.  Conveyance  of  goods-^liabilitity,  limitations  of.  The  liability  of  a 
common  carrier  cannot  be  limited  by  secret  instructions  given  to  bis 
general  agent.  See  Agent  and  Principal,  Walker  vs.  Skipwith,  503, 
507,   509. 

3.  Same.  Same.  Stage  proprietor.  When  a  stage  proprietor  has  habitu- 
ally carried  in  his  coaches  persons  and  baggage,  or  packages,  the  rev- 
ulations  of  his  line  and  instructions  to  his  agents— not  to  receive  goods 
to  be  carried,  except  as  the  baggage  of  passengers,  or  in  the  care  of 
passengers,  but  at  the  risk, of  the  owner,  or  of  the  person  sending  theiSf 
—will  not  limit  his  liability  for  the  goods  received  by  his  agents,  anless 
the  owner  or  his  agent  was  notified  of  the  rule  or  instructions  at  the 
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time  of  the  receipt  of  the  goods.    Ibid,  507,  509.     Harrison^  Digest, 
665,-6-7. 

CASE,  ACTION  OF. 

1.  Malicious  arrest    Malice.    Cases  and  principles  in  the  civil  and  com- 

mon law.    Note  to  Bodge  vs.  Brittain,  87. 

2.  Malicious  criminal  proceedings.    Malice  and  want  of  probable  cause 

must  concur.  If  an  innocent  man  be  prosecuted  for  a  felony,  he  cannot 
maintain  the  action  of  malicious  prosecution,  if  there  is  probable  cause 
for  prefering  the  charge.  And  it  would  be  error  so  to  charge  the  jury 
as  to  lead  them  to  the  mference  that  in  the  court's  opinion  rne  plaintiff 
was  entitled  to  a  verdict  unless  guilty.'  Ibidj  Bb,  S6.  Harrison's  Di- 
gest,  560,  563,  566. 
8.  Same,  Evidence  in.  The  onus  of  proving  want  of  probable  cause  lies 
on  the  acquitted  defendant.    Ibid,  note,  87. 

4.  Probable  cause,  question  of  fact  and  /ato.     (?)     Ibid,  note,  87. 

5.  Misfeasance.    The  performance  in  an  improper  manner,  place,  or  time, 

of  an  act  which  it  was  a  party's  duty,  contract,  or  right  to  do,  is  a  mia- 
feapance.    Chitty's  General  Practice,  9.  Childress-  vs.   Yourity  561, 
*  563,  364. 

6.  Same,    Militia  drill.    To  go  through  the  exercises  of  the  militia  drill 

in  the  public  squares  and  business  resorts  of  towns  and  villages  is  a  mis- 
feasance.    Ibid,  563,  564. 

7.  Same,     Same,      Consequential   damages:     The  officer,  under  whose 

command  the  exercises  of  the  militia  drill  is^  performed  in  the  busi- 
ness resorts  of  towns,  is  responsible  for  consequential  damages;  as  if  a 
team  hitchqd  to  a  wagon  and  standing  in  the  usual  resorts  or  business— • 
runaway,  whereby  one  of  the  horses  is  killed,  the  captain  is  responsibly 
for  his  value.    Ibid,  563,  564.    Principles  and  cases,  note,  564. 

CASES. 

1.  Approved,  Bills  of  exchange,  and  notice  of  dishonor,  68,  71. 

3.  Form  of  grand  jury's  finding,  82,  83. 

8.  Assignment  to  secure  debts,  329^  330. 

1.  Collected,     Executors  and  administrators,  limitation  of  actions  against. 
Note,  75. 

3.  Proof  by  subscribing  witnesses,  or  by  secondary  evidence. 
Note,  97,  98. 

8.  On  partial  invalidity  of  entry  and  grant,  lOS,  105. 

4.  Vendor's  lien  on  sale  (^  chattels.    Note,  386.  ^ 

5.  On  descents.     Note,  573,  jI^S. 

CERTIORARI. 

On  Diminution,  Certiorari  awarded  on  diminution  suggested  after  judg^ 
mentrendered  in  the  supreme  court, — ^the  suggestion  being  supported  by 
a  copy  of  the  record  from  the  court  below  showing  the  diminution. 
Trott  vs.  West,  163,  167,  168. 

CESSION  OF  ACTIONS. 

Texts  of  the  civil  law  relating  to,  translated.  Note  to  Scanland  vs.  Settie, 
173,  174,  176. 

CHALLENGE. 

Of  jaror  propter  affectum,  loose  expressions  of  opinion  as  to  person's  guikr 
not  a  cause  of.     Houston  vs.    The  State,  363,  364. 
See  CRIMINAL  Law,  36. 
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CHAMPERTY. 

1.  Contract  to  divide  recovery  with  attorney  or  other  person  prohibited  by 
act  of  1821,  c  66.  An  agreement  by  a  plaintiff  in  a  pending  suit  to  give 
an  agent,  whether  his  attorney  at  law  or  ^'other  pergon^^*  for  conducting 
the  suit,  a  part  of  his  recovery,  is  champertous  under  the  act  of  lb21; 
and  en  the  fact  appearing,  in  either  of  the  ways  pointed  out  in  the 
law,  the  suit  must  be  dismissed.      Weedon  vs.    Wallace ,  286,  296,  299. 

2.  Construction  of  the  phraseology  of  the  lavo.     The  words,  **other  person," 

employed  in  the  prohibitory  clause,  was  not  dropt  in  the  clause  provi- 
ding for  the  dismission  of  the  suit,  and  prescribing  the  method  of  proceed- 
ing) with  the  design  to  confine  the  operation  of  the  law  to  attorneys, 
but  was  the  result  of  the  negligence  of  the  draftsman.  Ibidj  297,  298, 
299. 

S.  Dower y  release  oftoheiis  out  of  possession,  whether  champertous.  If  a 
widow,  to  whom  dower  has  not  been*  assigned,  release  the  right  to  the 
heirs  not  in  possession;  such  release  seems  not  within  the  purview  of 
the  champerty  act;  for  it  does  not  invest  the  heirs  with  the  right  of 
entry,  and  can,  perhaps,  operate  only  by  way  of  estoppel.  Ross  vs. 
Blair,  525,  545. 

Same^  Whether  acknowledging  such  release  after  champerty  act  was  passed 
is  champertous?  If  such  release  had  not  been  duly  acknowledged  to 
pass  the  widow's  interest  before  the  champerty  act,  the  acknowledge- 
ment after  its  passage  is  not  champertous,  unless  the  transaction  was  so 
in  its  inception,     pjid,  525,  544. 

5.  Pretended  right.  A  sale  by  one  out  of  possession,  of  land  adversely 
held,  is  void  for  all  purposes.  It  is  neither  good  as  against  the  advene 
possession  or  title,  nor  as  between  the  parties  themselves;  so  that  cove- 
nant cannot  be  maintained  on  the  clause  of  warranty  in  the  vendor's 
deed.     Williams  vs.  Hogan,  187,  139. 

CHANCERY. 

Account. 
1.  Money  paid  on  consideration  which  fails.  If  a  machinist  sell  a  worthless 
machme  for  a  good  one,  he  will  be  compelled  in  equity  to  account  for 
any  part  of  the  purchase  mone>  paid  him,  or  this  bona  fide  assignee 
by  the  purchaser.  Djneison  vs.  Young  Sr  Clements,  155,  157,  158. 
Receipt  no  bar  to,  when.  A  receipt  obtained  from  a  ward  by  a  guar- 
dian, acknowledging  satisfaction  of  all  demands  against  him,  though 
given  after  the  majority  of  the  ward,  will  be  no  bar  to  the  guardian's 
accounting  in  equity  with  the  ward.  McCuUom  vs.  Smith,  342,  SSS^ 
S57.     See  Receipt. 

AOREEMENT. 

3.  Construction,  specific    execution.     Agreements  will  be  interpreted   and 

specifically  executed  according  to  the  prevailing  intent  of  tbe  parties* 
Harper  vs.  Lindsey,  310,  314,  316. 

4.  Same.     Rule  of  interpretation.     The  general  and  superior  object  cannot 

be  defeated  by  a  less  general  and  inferior  direction;  and,  in  genera],  the 
higher  prevails  over  the  lower,  the  principal  over  the  specific  direction. 
Ibid,  note,  316.     Vid.  Interpretation. 

6.  Same.  Specific  performance — title  bond  assigned,  want  of  consider afion 
for  assignment.  If  a  title  bond  be  assigned  by  the  obligee,  and  tbe  as- 
signee sue  the  obligor  in  equity  for  a  specific  performance,  making 
tie  obligee  a  party,  the  obligor  cannot  resist  a  decree  on  the  ground  that 
no  consideration  passed  for  the  a.';sigument, — the  bill  being  taken  for 
confessed  as  to  the  obli;;ee;     Koen  vs.    White,  358,  361,  363. 

6.  Same.  Same.  Lapse  of  time  is  a  defence  against  a  bill  for  a  specific 
performance,  when  there  is  something  to  be  done  by  the  party  asking 
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for  it,  constituting  a  condiiiou  precedent,  which  he  has  deferred  till,  by 
the  efflux  of  time,  a  material  change  of  circumstances  has  been  pro- 
duced. It  is  no  defence  where  two  persons  make  a  joint  purchase  of 
land,  and  a  title  bond  is  taken  to  one  of  them,  who  ^ives  the  other  his 
bond  for  half  of  the  land  so  soon  as  u  legal  title  shall  be  procured;  for 
in  such  case  the  obligee  has  nothing  to  do,  previously  to  his  being  invested 
with  a  right  of  performance.     Ibid,  361,  SGd. 

7.  Same,     Same.     Statute  of  frauds.    Jhcard.    A  verbal  aereement  to  re- 

ceive real  estate  in  dischat*|^e  of  a  debt,  will  not  be  taken  out  of  the 
statute  of  frauds  by  a  submission  to  referees  of  the  question — ;at  what 
price  it  should  be  received — ^though  the  referees  fix  the  price  in  writing 
under  seal  in  the  shape  of  an  account.  Rice  vs.  Ratohngs,  496,  499, 
502. 

8.  Same.     Same.     Moral  contsraint,  how  it  affects  agreement.  If  a  creditor, 

having  executed  a  mortgage  or  deed  of  trust  of  certain  town  lots,  to 
secure  the  payment  of  a  debt,  refuse  to  acknowledge  the  execution  of 
the  deed  so  as  to  admit  it  to  registration,  and  thereby  extract  from  the 
creditor  an  agreement  to  receive  the  lots  in  payment,  and  a  submission 
to  referees  of  the  question  whether  the  creditor  should  receive  the  lots 
in  payment  at  a  price  to  be  fixed  by  them,  and  an  award  be  made  ac- 
cordingly,— such  agreement  and  award  will  not  be  specifically  executed 
in  chancery,  because  of  the  moral  constraint  under  which  the  party 
acted  in  making  the  agreement  and  submission,  and  the  violation  or  good 
faith  whereby  they  were  obtained.     Ibidj  499,  502. 

9.  Same.     Same.     Jnachii  try  which  fails  to  answer  its  purpose*     The  spe- 

cific execution  of  an  agi  cement  for  the  construction  of  machinery  for  a 
certain  purpose,  will  not  be  decreed  at  the  suit  of  the  undertaker  or  his 
assignee,  if  the  machinery  fail  to  answer  the  purpose  of  its  construc- 
tion, though  the  party,  on  whose  premises,  and  for  whose  use  the  work 
was  done,  take  possession  of  the  premises.  To  entitle  the  undertaker 
to  a  specific  execution  in  such  case,  i.  e.,  to  a  decree  for  the  stipulated 
compensation  for  his  labor,  the  party  for  whom  the  work  was  done, 
must  take  possession  of,  use,  and  occupy  the  works  as  his  own,  and  for 
the  end  for  which  they  were  designed.  Pearl  vs.  NashvUie,  597,  608, 
606. 

Assignment  in  Trust  for  Creditors, 
What  stipulation  in  will  vitiate.     Peacock  vs.  Tompkins.     Vid.  j9«- 
signment  in  Trust  for  creditor^  s. 

Debtor  and  Creditor. 

10.  Creditors^  claims^  effect  of  them  onwife^s  right  to  alimony,  A  hus- 
band, who  is  sued  lor  a  divorce  and  alimony,  cannot  resist  a  decree, 
because  his  creclitors  may  be  affected  by  it;  nor,  in  ascertaining  the 
alimony,  will  the  courts  take  an  account  of  his  debts.  Chunn  vs. 
Chunn,  131,  133,  137. 

11.  Judgment — execution — nulla  bona.  If  an  accommodation  endorser  take 
an  indemnity  from  his  principal,  the  creditor  cannot  reach  the  property 
which  constitutes  the  mdemnity,  till  there  shall  be  had  a  judgment  at 
law  against  the  endorser,  and  execution  be  returned  nuUa  bona.  Nash- 
ville Bank  vs.   Grundy  fy  Hays,  256.  261. 

12.  How  it  interferes  in  favor  of  creditors.  The  jurisdiction  of  chancery, 
under  the  statute  against  fraudulent  conveyance — 1801  c  25,  §  2,  being 

•  ancillary,  namely,  to  remove  impediments  to  executions  at  law,  will  be 
exercised  only,  where  the  impediment  to  be  removed,  affects  things 
which  might  be  reached   by  execution  but  for  the  impediment.-:  never 

•      £4 
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in  any  case  where  the  property  sotight  to  be  made  liable,  in  equity, 
could  Qot  be  reached  at  law,  eveo  though  no  obstruction  existed.  Eif 
ing  VS.  Cantrell,  364,  373,  377. 
13^  Money i  stocky  choaeM  in  action  of  debtor  not  liable  to  creditors  whtiL 
The  statute  of  frauds  avoids  every  gift,  &c.  of  lands,  tenements,  heredita- 
ments, goods  or  chattels,  or  of  any  rent,  common  or  profit  out  of  thesame, 
made  of  fraud,  &c.;  and  by  construction,  it  embraces  voluntaiy  gifts, 
made  by  embarrassed  men,  though  without  intentional  fraud,  of  lands, 
&c.;  but  not  a  gift  of  money,  stock,  choses  in  action,  &c.,  so  made; 
nor  does  the  donee,  by  force  of  such  gifl  and  the  statute,  become  debtor 
to  the  donor's  creditor.     Ibid,  373,  377. 

1 4.  Money,  stock,  Sfc,  made  liable  by  act  o/l832,  r.  11.  There  was  no  jur- 
isdiction in  chancery  to  subject  a  debtor's  money,  stock,  choses  in  action, 
&c.  to  the  satisfaction  of  judgments  against  him,  whether  in  his  own 
hands,  or  in  those  of  his  voluntary  donee,  till  the  act  of  1832,  whic."^  was 
produced  by  the  doctrine  held  in  the  case  of  Enioin  vs.  Oldham,  6  Yer. 
185.     Ib\d.  376. 

Deed. 

1 5.  When  cancelled  for  fraud  or  surprise  or  not.  T  o  set  aside  a  feme  coverVt 
deed  of  her  land  on  the  ground  of  surprise  in  her  privy  examination, 
whereby  she  was  induced  to  acknowledge  her  signing.  Sec.  unadvisedly 
and  im providently,  the  proof  should  be  clear,  credible  and  satisfactory, 
especially  after  tne  lapse  of  twenty  years.  Montgomery  vs.  Hobson, 
437,  4^6, 458. 

16.  Clerk  and  Master^ s»  Qtuzre,  whether,  since  the  act  of  1801;  c.  6,  6  4d, 
the  mere  direction  in  a  decree  to  the  clerk  and  master  to  make  a  deed, 
and  his  deed  made  in  conformity  thereto,  will  divest  the  title  out  of  tbe 
person  against  whom  the  decree  is  made,  and  vest  it  in  the  purchaser 
at  the  master's  sale?     Claiborne  vs.  Crockett,  607,  611. 

Fraud. 

17.  False  affirmation  on  sale  (f  a  chattel.  A  machinist,' m  selling  a  worth- 
less machine  for  a  good  one,  is  guilty  of  fraud,  whether  aware  or  ignor- 
ant t)f  the  defect.  Donelson  vs.  Young  and  Clements,  155,  157,  and 
note,  157,  158. 

|8.  How  the  buyer  is  protected.  In  such  case,  equity  will  enjoin  the  seller 
from  collecting  a  negotiable  security  executed  for  the  price  of  the  ma-* 
chine,  and  compel  him  to  account  for  any  part  of  the  purchase  money 

Said  him  or  his  bona  fide  assignee.     See  1  M.  and  S.  535,  526, 537.— 
bid.  157.  '^ 

19.  Assignee.    But  an  assignee  of  such  security  without  notice  express  or 
implied,  of  the  fraud,  will  not  be  enjoined  from  collecting  it.    Ibid. 
157. 
See  AssioifMENT  in  Trust  for  Creditors. 

Guardian  and  Ward. 

90.  Purchase  with  ward^s  money.  Property  purchased  by  a  guardian,  in 
his  own  name,  with  his  ward's  money,  stands  charged  with  the  sanse 
trust  as  did  the  money;  and  the  ward,  on  coming  of  age,  may,  atliis 
option,  take  the  money  or  the  tiroperty;  and  if,  with  full  knowledge  of 
the  facts  and  of  his  rights,  he  elects  the  money,  the  property  discbaned 
of  the  trust  vests  in  the  guardian  absolutely,  Caplinger  vs.  5to£rf, 
175,  179,  180. 

SI.  Settlement  between,  effect  of  on  property  purchased  telth  ward''s  nsawy. 
A  settlement  between  guardian  and  ward,  after  the  ward's  majority, 
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Guardian  and  Ward — Continued, 
determines  the  trust;  and  the  time  of  prescription  is  counted  from  the 
date  of  the  settlement,  so  as  to  perfect  the  guardian's  title  to  property 
purchased  with  the  ward's  money,  and,  on  the  settlement  assigned  to, 
and  thenceforward  held  and  claimed  by  the  guardian  as  his  own.  Ibid, 
lib,  J79,  180. 

Husband  and  Wife. 
32:  Conveyance  in  fraud  of  marital  right,  A  disposition  made  by  a  feme 
sole  of  her  property  after  a  contract  of  marriage,  and  before  its  solem- 
nization, will  be  fraudulent  as  against  the  husband,  who  has  been  kept 
ignorant  of  the  transaction.  2  P.  W.  674;  2  Bro.  C.  C.  346;  1  Ves.  jr- 
22;  2  Cox,  28;  1  Cond.  Eng.  Ch.  R.  188.  Jordan  vs.  Black,  142,  151, 
158. 

23.  Same.  Exceptions,  This  rule  is  perhaps  without  exceptions,  so  far 
as,  by  implication,  it  denies  the  husband  the  power  to  disturb  a  disposi- 
tion of  which  he  was  informed  before  the  marriag-e.  But  so  far  as  it 
affirms  his  power  to  set  aside  a  disposition  concealed  from,  or  unknown 
to  him,4^-admits,  it  seems,  of  two  classes  of  exceptions — 1,  founded  on 
the  meritorious  objects  of  the  conveyance — 2,  on  the  husband's  situation 
as  to  pecuniary  means.    7  Cond.  Eng.  Ch.  R.  194,  195.     Ibid.  148. 

24.  Conveyance  of  feme's  slaves  to  a  trustee.  If  a.  feme  soley  between  the  con- 
tract and  solemnization  of  an  intended  marriage,  convey  her  slaves  to  a 
trustee  to  emancipate  them  at  her  death,  and  the  intended  husband  be 
informed  of  (he  conveyance  befofe  the  solemnization,  the  courts  without 
inquiring  whether  the  objects  of  the  conveyance  were  meritorious,  itnd 
without  layifig  any  stress  on  his  pecuniary  situation,  would  not  enter- 
tain the  husband's  bill  to  set  aside  the  conveyance.     Ibid.  142,  148. 

25.  Effect  of  sunk  conveyance.  Such  conveyance  vests  the  trustee  with  the 
legal  title,  and  the /erne  with  an  equitable  life  estate  in  the  slaves,  and  a 
sale  of  them  by  the  husband  is  equally  an  injury  to  both  interests. — ' 
Ibid.  148. 

See  Johnson's  Digest,  Chancery,  No.  824,  et  seq.;  Harrison's  Digest, 
page  1238. 
d6.  Descent  in  Louisiana  among  intestate's  children  in  general,  and  'when 
some  or  one  of  them  is  a  feme  covert ^  and  non  resident.  By  the  law*  of 
Louisiana,  all  the  legitimate  children  of  an  intestate, '^participate  to  bis 
succession"  by  equal  shares.  Code  of  1808,  B.  3,  Tit.  1,  c.  2,  §  2,  art. 
27.  If  one  of  these  children  be  a  married  woman,  hef  share  of  the  im- 
movables of  the  succession  vests  in  her  as  paraphernal  property;  and 
she  holds  it  independently  of  her  husband^  and  she  is  entitled  to  the 
administration  and  enjoyment  thereof;  Civil  Code,  La.  p.  831^  though 
she  be  domiciled  in  Tennessee  with  her  husband.  But  her .  husband  is 
entitled  to  the  movables  wherever  situated  as  her  administrator  in 
Tennessee.     McCoUum  vs.  Smith,  342, 352,  357. 

27.  Acquisitions  after  the  marriage,  change  of  domicU.  The  law  of  the  ac- 
tual domicil  of  the  husband  and  wife  governs  as  to  movable  property 
acquired  after  a  change  of  residence;  and  as  to  all  immovable  property, 
the  law  of  the  place  where  it  is  situated.  Story's  Confl.  §  187.  Ibid, 
352,  355. 

28.  Dower,  What  is  a  bar  of— testamentary  provision — electiouj  1784,  c.  22, 
§  8.  At  common  law  a  widow  was  not  put  to  her  election  between  a 
testamentary  provision  and  her  dower,  unless  such  provision  was  made 

.  expressly,  or  by  necessary  implication,  in  lieu,  or  satisfaction  of  dower. 
But  by  the  act  of  1784,  any  provision  for  the  wife  in  the  husband's  will, 
either  of  real  or  personal  estate,  puts  her  to  her  election,  which  must  he 
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made  within  six  months  afler  the  probate  of  the  virlU,  or  she  will  be 
bound  by  its  provisions.     Reid y9,  Campbell,  878,385,  389. 

a9.  "  fVtfe^s  Equiti/,**  It  is  a  well  established,  equitable  right  of  a  wife, 
known  by  the  name  of  the  '^wife's  equity" — ^to  have  settled  upon  her 
and  ber  children,  a  suitable  provision  out  of  her  personal  estate  in  the 
hands  of  a  trustee;  as,  for  example,  in  those  of  an  executor  or  adminis- 
trator, 5  Johnson's  Ch.  R.  464.  Dearin  vs.  FitzpatHcky  551,  559, 560. 
(Johnson's  Digest,  Chancers,  No.  835  et  seq,) 

30.  Hovo  enforced.  It  will  be  enforced  by  drecreeing  the  provision;  1 — ^inci- 
dentally, when  the  husband  or  his  assignee  is  asking  the  aid  of  a  court  of 
equity  to  reduce  her  property  into  possession;  2— directly,  at  the  suitof 
the  wife,  or  of  her  trustee,  praying  for  the  provision;  3 — ^in  case  the 
trustee  is  willing,  or  designs  to  pay  or  deliver  the  property  to  the  hus- 
band or  his  assignee  without  suit,  all  of  them  will  be  enjoined,  at  the 
suit  of  the  wife,  from  chanj^ing  the  possession  until  provision  made. — 

8L  Reduced  into  possession.  But  no  case  has  gone  so  far  as  to  decree  the 
provision  afler  the  husband  or  bis  assignee  has  reduced  the  property 
mto  possession.     Ibid.  559,  560. 

9%  Divorce  a  mensa — alimony.  Upon  a  divorce  a  mensa  et  thoro,  the  mar- 
riaffe  is  allowed  to  have  been  valid,  and  to  have  invested  the  husband 
with  the  wife's  property:  and,  therefore,  the  practice  is  not  to  decree 
the  wife  absolutely  a  part  of  the  husband's  real*  and  personal  estate, 
but  only  to  allot  her  some  portion  of  his  income  for  her  support,  se- 
curing the  payment,  if  necessary,  by  charging  it  upon  his  estate.  Ckium 
Ts.  Cnunn,  131,  133,  137. 

93.  Divorce  a  vinculo,  decree  thereupon — 1799,  c.  19,  eon#(rtte<{.  But  upon 
a  divorce  a  vinctUo,  the  marriage  is  adjudged  void  ab  initio^  and  the 
title  to  the  lady's  property  remaining,  therefore,  unaffected  by  it,  the 
possession  is  restored  to  her.  And  the  same  rule  is  to  be  observed  ia 
decreeing  a  divorce  under  the  act  of  1799,  c.  19,  though  it  allows  a  di- 
vorce a  vinculo  for  supervenient  causes.     Ibid.  183  to  187. 

34.  Husband^s  debts  no  impediment  to  alimony.  A  husband  who  is  sued 
for  a  divorce  and  alimony,  cannot  resist  a  decree,  because  his  creditors 
may  be  affected  Iw  it:  nor  in  ascertaining  the  alimony,  will  the  court 
take  an  account  of'^his  debts.     Ibid.  136, 137. 

35.  Deed  of  feme  covert.     See  Deed  ante  15. 

Injunction. 

36.  Jigainst  indemnity  bond.  Equity  will  enjoin  the  enforcing  of  a  bond  of 
indemnity,  unless  the  demand  against  which  it  was  given,  has  been,  or 
is  about  to  be  enforced.     Molloy  vs.  Elam,  590,  595. 

See  Faaud. 

Jurisdiction. 

37.  Ancillary,  ante,  13, 13,  14. 

38.  When  judgment  and  execution  and  nulla  bona  necessary  thereto  y  ante  1 1. 

Lien. 

89.  Of  vendor  of  slave  how  enforced.  If  a  purchaser  of  a  slave  at  a  fixed 
price,  to  be  paid  on  a  day  certain,  but  "until  paid,  the  title  to  remain 
tn  the  seller,^'  convey  the  slave  to  a  trustee  to  secure  a  previous  credi- 
tor, the  trustee  takes  him  subject  to  the  seller's  lien,  which  will  be  en- 
forced in  equity,  upon  the  seller's  bill  against  the  purchaser  from  hinii 
his  creditor  and  trustee,  by  a  decree,  that  they  pay  the  price  at  a  short 
day,— «lse  that  the  sale  be  rescinded,  and  the  slave  redelivered.  Ga>i- 
bhng  vs.  Read,  381,  384,  386. 
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Legacies. 

40.  fVho  takes~^o»thumous  grand  child.  The  residuary  clause — ''alllhe 
rest  of  mv  estate,  real  and  personal,  to  be  equally  divided  between 'my 
grandchildren" — includes  a  posthumous  grandchild,  who  was  in  ventre 
raatru  at  the  testator's  death.  1  Roper  on  Legacies,  c.  2,  §  1,  subsec- 
tion, 3.     Smart  vs.  King,  149, 151,  153. 

41.  Vesting  of  favored  in  latOy  and  why.  The  vestmg  of  legacies  is  favored 
in  law.  Generally,  because  the  law  will  not  intend  that  a  testator 
means  to  die  partially  intestate.  Especially,  of  those  to  children,  on  the 
presumption  that  the  testator  naturally  desires  their  families  to  succeed 
to  their  interests:— and  of  those  to  others,  because  the  tying  up  of  pro- 
perty is  inconvenient  to  the  legatees,  and  against  the  interest  of  society. 
Underwood  Y8.  Dismukesy  399,  306,  310.  Johnson's  Digest^  Chancery 
1193,  etseq. 

43.  Indicia  of  their  being  vested.  Giving  the  intermediate  interest  of  a  pe- 
cuniary legacy  is  so  clear  an  index  of  intent  to  vest  the  property,  as 
to  overcome  the  strongest  formal  and  verbal  connection  of  the  estate 
with  the  time  of  payment.  So  where  the  testator's  whole  real  andper^ 
sonal  estate  is  vested  in  trustees,  to  be  used  for  the  support  and  educa- 
tion of  his  family  till  a  specified  time,  and  then  to  be  equally  divided 
amongst  his  children  and  their  heirs, — the  children  have,  in  the  profits, 
a  vested  right  of  present  common  enjoyment,  and  in  the  corpus  of  the 
estate,  a  vested  right  of  future  several  enjoyment.    Ibid.  299,  306, 310. 

Lottery. 

43.  Sale  of  past  and  future  drawings.  A  sale  by  the  grantees  of  what  had 
been  made,  and  of  what  should  be  made  by  drawing  a  lotterv,  in  consi- 
deration that  the  purchasers  do  the  thing  for  which  the  lottery  was 
authorised,  will  not  be  enforced  in  a  court  of  equity  by  a  decree  that  the 
ffrantees  draw  the  lottery,  though  the  purchaser  execute  the  contract  on 
his  part.  The  parties  will  be  left  to  enforce  their  rights  at  law,  or 
to  aoandob  them,  as  they  may  choose.  Bass  vs.  the  Mayor  of  Nash 
villcy  431,  436,  437. 

Mortgage. 

44.  Relation  of  mortgagor  and  mortgagee.  Equity  of  Redemption,  Statute 
of  Limitations,  Even  in  case  of  a  direct  trust,  and  in  a  suit  between 
trustee  and  beneikiarv,  the  statute  of  limitations  may  be  a  bar  to  the 
claim  of  the  latter,  out  the  relation  of  the  mortgagor  and  mortgagee  is 
not  that  of  trustee  and  beneficiary.  It  stands  upon  grounds  peculiar  to 
itself.  The  mortgagor  has  the  right  of  possession,  and  it  is,  for  himself 
from  the  first,  but  the  mortgagor's  equity  of  redemption  does  not  depend 
upon  that  possession,  and  cannot  be  affected  by  it,  or  by  the  continu- 
ance of  it  under  whatever  circumstances  or  pretensions  short  of  the  time 
when  a  presumption  of  right  will  arise.  But  if  the  mortgagee  sell  the 
property,  the  purchaser,  though  at  the  time  aware  of  the  equity  of  re- 
demption, will  be  protected  by  the  statute;  for  though  notice  of  the 
equity  fixes  him  with  a  trust  for  the  mortgagor,  it  is  not  direct  but  im- 
plied; and  to  enforce  that  species  of  trust,  the  beneficiary  must  sue  with- 
in the  time  of  limitation,  for  in  such  case  the  purchaser's  possession  is 
for  himself;  and  his  duty  to  the  mortgagor  does  not  arise  out  of  the  trans- 
action whereby  he  acquired  the  possession,  but  is  implied  from  the 
notice  of  his  vendor's  duty.     IVood  vs.  Jones,  513,  516,  518. 

Practice. 

45.  Pro  confesso,  effect  of  agreement  to  take  testimony  after,  as  if  answer  had 
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•  been  filed.  If  afler  a  bill  for  an  account  has  been  taken  for  confessed,  it  be 
agreed  that  jt  may  be  referred  to  the  Clerk  and  Master  to  take  an  ac' 
count,  and  that  the  defendant  may  prove  before  him,  by  competent  testis 
mony,  any  matter  of  defence  to  the  bill  in  the  same  manner  and  to  the  same 
effect,  aH  if  an  answer  had  been  fil^d  relying  on  such  matter  of  defence, 
the  defendant  is  not  confined  to  proof  adapted  merely  to  limit  bis  respon- 
sibility; but  may  adduce  proof  to  the  equity  of  the  bill,  and  to  showibat 
he  is  not  accountable  at  all.     Pearl  vs.  Nashville^  597,  603, 604. 

46.  Writs  of  error  and  supersedeas  operate  from  fiat.  Under  the  act  bf 
1811,  c.  72,  §  12,  a  cause  determined  in  the  chancery  court  is  in  the  so- 

'  preme  court  from  the  date  of  the  judge's  fiat  for  writs  of  error  and 
siwersedeas,  although  neither  of  them  is  served  upon  the  Clerk  and 
Master  of  the  chancery  court.  St.  8  James  1,  c.  8;  Sampson  vs.  Brown, 
2  East,  439.     Claiborne  vs.  Crockett,  607,  609,  611. 

47.  Effect  offiMt  on  proceedings  below  after  it .  A  sale  of  land  made  by  a 
Clerk  and  Master  of-the  chancery  court,  under  a  decree  of  that  court, 
after  the  allowance  of  a  writ  of  error  ta,  and  supersedeas  of  the  decree, 
is  without  authority  and  void.     Ibid,  609,-  611. 

48.  Deed  of  Clerk  and  Master  made  under  direction  of  decree.    Ante,  16. 

49.  Sale,     See  that  title  in  this  Index. 

Trust. 
,  Between  guardian  and  ward — purchase  with  ward's  money.  Ante,  20,S1. 

o..  By  implication  or  operation  of  law — intent.  The  fiduciary  character 
.annot  be  superinduced  upon  property  by  implication  or  operation  of 
aw,  unless  the  intent  of  the  parties  to  invest  it  with  that  quality  be 
Reducible  from  the  nature  of  the  transaction.  NashviUe  Bank  vs.  Cfrvn- 
dy  Sf  Hays,  256,  260,  261. 

5«.  f*und  placpd  by  one  endorser  in  anothet '«  hands  on  the  agreement  of  the 
^4itter  to  indemnify  the  former,  not  held  in  trust  for  holaer  of  the  paver. 
f  two  persons  be  liable  as  accommodation  endorsers  of  a  bank  debtor 
'^n  several  notes,  and  one  of  them  stipulates  ^Ho  take  the  shoes  of  the 
'..  ^her  as  regards  the  endorsements ^^^  for  a  specific  consideration  which 
L>  paid  him,  and  the  bank  be  defeated  of  its  remedy  against  the  endor- 
sers on  one  of  the  notes,  whereby  there  arises  a  surplus  of  the  fund 
placed  in  the  hands  of  the  indemnifier;  the  bank  has  no  equitable  right, 
title  or  interest  in  the  surplus;  and  it  does  not  stand  charged  with  a  trust 
in  tho  indemnifier^s  hands;  because  the  force  of  a  covenant  to  take  tbe 
shoes  of  another,  for  a  certain  sum,  is  not  to  pay  the  sum  in  discharge  of 
the  liability,  but  to  be  liable  instead  of  the  party  whose  place  is  assumed, 
should  he  be  made  liable.  The  rule  is  the  same  if  a  stranger,  and  not 
co-endorser  assume  the  responsibility.     Ibid.  260, 261 . 

16,  How  created — resu'ting  or  implied.  An  unsealed  written  acknowledg- 
ment or  memorandum  by  a  party  clothed  with  the  legal  tide  of  lana, 
that  another  is  interested  In  it  a  certain  number  of  acres,  will  not  raise  a 
trust  to  convey  the  quantity  specified,  without  proof  of  a  consideration 
paid  to  the  party  making  the  acknowledgment  or  memorandum.  A 
trust  cannot  be  implied  except  upon  a  consideration  proved.  Thomp' 
son  vs.  Branch,  390,  393,  394. 

54.  Direct — implied — xohen  barrd  by  th?  statute  of  limitations.     Ante,  44. 

65.   Vendor  and  Purchaser.    The  collection  of  a  promissoir  note  given  for 
the  price  of  land  sold,  will  not  be  enjoined  at  the  suit  of  the  purchaser, 
because  the  vendor  has  no  title,  or  his  title  is  encumtiered,  if  the  pur- 
chaser has  not  been  evicted.     Meadows  vs.  Hopkins,  181. 
iS^eBiLL  OF  Exchange  and  Promissory  Note. 
See  Sale.     Vendor  and  Purchaser. 
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CONDITION. 

Precedent  when  payment  is,  in  sales  of  goods.     Gambling  vs.  Reed,  28 1, 

.    ■    284,  235.     See  Sale. 

CONFLICT  OF  LAWS.  . 

1.  Pleas  to  suits  on  state  judgments — LiMtations.     The  statute  of  limita- 

tions of  the  state  in  whose  courts  a  suit  is  prosecuted,  must  prevail  in 
all  actions.  The  general  language  in  Mills  vs.  Duryee,  7  Crunch,  481, 
and  Hampton  vs.  McConnell,  3  Wheaton,  434, — "that  whatever  pleas 
would  be  good  to  a  suit  brought  upon  a  judgment  in  the  state  where  it 
was  originallv  rendered,  and  none  others,  can  be  pleaded  in  any  other 
court  in  the  United  States" — is  to  be  understood  of  pleas  affecting  the 
validity  and  conclusive  effect  of  judgments  as  evidence, — not  of  pleas 
affectiiigf  only  the  remedy.     Esjesvs.  KyUy  84.  41,  48. 

2.  Power  of  state  over  property  within  it — slavrs  in  Louisiana,   Every  state 

may  impress  upon  all  property  within  its  own  territory  any  character 
which  it  may  choose;  and  no  other  state  or  nation  can  impugn  or  vary 
that  character.  In  Louisiana,  slaves,  though  movables  by  their  nature, 
are  immovable  by  destination  of  law.  McCtUlom  vs.  Smith,  842,  852, 
357. 

3.  Descent  of  immovables.     The  descent  and  heirship  of  immovables  *«re  ex- 

clusively governed  by  the  law  of  the  country  within  which  they  are 
actually  situated.  This  is  the  doctrine  of  the  common  laww  Story's 
Confl.  §  483.     Ibid.  355. 

4.  Descent  in  Louisiana  among  intestate's  children  in  general,  and  when 

some  or  one  of  them  is  a  feme  covert  and  non-resident.  Ibid.  352, 
357. 

See  Chancert,  26,  27. 

6.  Acquisitions  after  marriage — change  of  domicil.  The  law  of  the  ac- 
tual domicil  of  husband  and  wife  governs  as  to  movable  property  ac. 
quired  ai\er  a  change  of  residence;  and  as  to  all  immovable  property , 
the  law  of  the  place  where  it  is  situated.  Story's  Confl.  §  187.  Ibid, 
355. 

Set  Chancert,  27. 

,€.  Husband  and  Wife.  Marital  right  to  Moife^s  movables  and  immova* 
bles,  by  xphat  lays  determined.  The  marital  right  to  the  wife's  mova^ 
bits  is  determined  as  follows : 

1.  In  case  there  is  no  determinate  domicil  of  either  husband  or 
wife,  at  the  time  of  the  marriage,-^by  the  lex  loci  contractus. 

2.  In  case  they  have  different  domicils — by  the  law  of  the  hu8«- 
band's  domicil. 

3.  In  case  they  agree,  previously  to  the  marriage,  upon  a  place  of 
residence  aAer  it,  and  that  place  actually  become  the  place  of  the  mat- 
rimonial domicil, — by  the  law  of  that  place. 

4.  In  case  there  is  a  change  of  domicil  aAer  the  marriage, — the  law 
of  the  new  domicil  determines  the  marital  right  in  the  wife's  mova- 
bles, acquired  afler  the  change,  in  the  place  of  the  new  domicil. 

7.  Same,     immovables.    And   in   all  cases,  the  marital  right  to  the  wife's 

immovables  is  determined  by  the  lex  loci  rei  sitce. 

8.  Same.     Jjfaritat  right  to  %eife*s  acquests  after  the  marriage,  not  in  the 

place  of  the  matrimonial  domicil.  How  marital  rirht  is  affected  by 
a  change  of  the  form  of  such  acquests  from  immovable  to  movable,  and 
a  ireduetion  of  the  latter  to  possession  by  the  husband  with  or  without  the 
wife's  consent.  If  husband  and  wife  have  their  domicil  in  Tennessee, 
and  a  person  die  intestate  in  Louisiana,  of  whom  the  wife  is  a  legal 
heir,  leaving  movables  and  immovables,  which  on  petition  of  some  of 
the  heirs,  are  converted  into  cash  or  choses  inaction  by  a  judicial  sale, 
—the  conversion,  per  se,  will  not  affect  the  marital  right;  but  that 
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right  will  be  determined  by  the  law  of  Tennessee  as  to  so  much  of  the 
wife's  share  as  was  movable,  and  by  the  law  of  Louisiana  as  to  the 
rest.  And  the  law  is  the  same,  though  he  reduce  the  share,  thus  conTert- 
ed  to  possession,  if  it  be  done  without  her  consent;  but  if  it  be  re- 
duced into  possession  by  the  husband  under  a  power  of  attorney  from 
his  wife,  his  marital  right  will  be  determined  by  the  law  of  Tennessee. 
'  Kneeland  vs.  Ensley,  620,  627,  6S0. 

CONSEQUENTIAL  DAMAGES. 

See  Damages.     Case,  Action  of. 

CONSIDERATION. 

Trust  will  not  be  implied  without.  Thompson  vs.  Branch,  390,  393, 
394.     See  Chancert,  52. 

CONSTITUTIONAL  LAW 

1.  Constitution  of  the  United  States.    Authentication.     The  Federal  Con- 

stitution, art.  4,  §  1,  relative  to  the  faith  and  credit  to  be  given  to  the 
judicial  pro«:eedings.  Sec.  of  each  state  in  the  others,  and  the  act  of 
Congress  of  1790,0  11 — 1  Story's  Laws,  73,  Gordon's  Digest,  art.  638— 
^ving  to  those  proceedings  such  faith  and  credit  in  every  court  in  the 
Union  as  they  have  in  the  state  whence  taken,  does  not  change  the  above 
rule  of  international  law, — nor  impose  upon  the  tribunals  of  the  state  in 
whose  courts  a  suit  may  be  prosecuted  thereon,  all  defences  arising  up- 
on matters  ex  post  facto,  and  affecting  the  remedy  merely  to  wnich 
they  would  have  been  subiect,  if  sued  m  the  state  where  they  hence 
taken.  See  Story'4  Conff.  §  575,  to  593;  Coram,  on  Cons.  §  1398 
1307.     Estes  vs.  Kde,  34. 

2.  Constitution  of  Tennessee,  art.   1,6   6.     Trial  by  jury.     The    act  of 

1822,  c  29,  which  confers  upon  the  county  court  the  power  '*to  hear 
the  proof  and  determine  the  matter^'  involved  in  questions  of  filiation 
is  to  be  understood  of  hearing  and  determining  without  a  jury;  and  is 
constitutional.  Kirkpatrisk  vs.  The  State,  124,  123,  126.  See  Ess- 
tardy. 

3*  Same.  art.  11,  §  7.  Partiallaws,  An  act  of  Assembly  is  not  uncon- 
stitutional, as  a  partial  law,  because  it  excepts  from  its  operation  exisc- 
ing  suits.  So  the  act  of  1835,  c  26,  authorising  alimony  in  case  of 
divorce  a  vinculo,  as  in  case  of  a  divorce  a  mensa  et  thoro,  is  not  uneon- 
stitutional.     Chunn  vs.  Chunn,  131,  136. 

4.  Same.  art.  1,  §  9.  Confronting  xoiinesses.  Defendants  in  criminal 
cases  have  the  constitutional  right  to  have  the  witnesses  persooaily 
present  at  the  trial;  and  this  though  the  prosecuting  officer  is  willing  to 
admit  the  facts  which  it  is  expected  they  will  prove.  Ooodman  vb. 
The  State,  195,  196,  198.    .See  Criminill  Law. 

5»  Same.  Same.  Dying  declarations^  the  admission  of  them  in  evidence 
is  no  violation  of  this  provision  of  the  constitution.  The  Hgfat  of  con- 
fronting witnesses,  and  the  admissibility  of  dying  declarations  are  coe- 
val principles  of  the  common  law.  The  first  was  inserted  in  the  con- 
stitution because  it  had  been  maintained  with  difficulty  against  the 
Crown  by  the  popular  party.  The  other  had  never  been  debated  be- 
tween these,  and  hence  was  omitted.  Anthony  rs.  The  State,  96a, 
277,  278. 

£.  Constitution  of  the  United  States,  art.  1,  §  10,  clmue  l,-«Cofuhlii/ibii 
of  Tennessee,  art,  1,  §  20.  Obligation  of  Coni tacts.  It  is  not  a  violation 
of  the  obligation  of  contracts  to  rele&se  prosecution  surety  or  bail,  and 
substitute  another  instead  of  the  first, — ^there  being  no  contract  on  part 
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of  him  for  whose  indemoity  the  surety  was  taken.  Craighead  ts.  The 
State  Bank,  199,  204,  206. 

7.  Same.    Bank    charter,  1820,  c  7.     The  charter  of  the  ''Bank  of  the 

State  of  Tennessee,"  it  seems,  was  constitutional ,  according  to  Britcoe 
vs.  The  BarUc  of  the  Commonwealth  of  Kentucky y  11  Peters,  257. 
Ibid.  199,  205. 

8.  Chant  of  a  Lottery^  whether  a  contract.    The  grant  of    a  Lottery  by  a 

private  act  of  the  Legislature  is  not  a  contract  in  the  sense  of  this  pro- 
vision of  the  constitution.  If  there  be  a  general  law  prohibiting  Lotte- 
ries and  inflicting  penalties  for  drawing  them,  and  the  Legislature  au- 
thorized one  for  a  specific  purpose,  by  a  private  act,  such  act  is  only  a 
grant  of  immunity  from  penalties  and  indictments  in  that  particular  in- 
8tance>  and  for  that  specified  object.  Bass  vs.  The  Mayor  of  Ifash- 
villcy  421,  425,  427. 

9.  Same.     Vested  rij^hts.    And  if  the  grantees  of  such  immunity,  draw  one 

or  more  classes  of  the  Lottery,  and  pause  in  their  proceedings,  the  spe- 
cific purpose  for  which  the  immunity  was  granted  remaining,  unattained, 
and  there   being  no  purchaser  of  a  scheme,  or  holder  of  a  ticket  to' 
be  injuriously  affected,  the  Legislature  may  prohibit  the  further  exercise 
.    of  the  privilege   without  violating  vested  rights,     Ibid,  426. 

10.  Constitution  of  Tennessee,  art.  2,  §  18.  JVhen  a  bill  becomes  a  taw — 
relation.  *  When  a  bill  has  been  signed  by  the  speakers  of  both  Houses 
of  the  Legislature,  as  it  must  be  before  it  becomes  a  law,  it  takes  efiTect 
from  thedat6  of  its  passage  by  relation;  and  if  it  be  a  repealing  statute, 
it  avoids  an  act  done  by  authority  of  the  repealed  law  in  the  interval 
between  its  passage  and  signature.  Dyer  vs.  The  State,  237,  255, 
and  Note,  255,  256.  .  . 

11.  ConsUution  of  the  United  States,  art.  4,  §  2.  Who  is  a  citizen? 
Free  blacks  are  not  citizens  within  the  meaning  of  the  provision  of  the 
Constitution  of  the  United  States,  that  "the  citizens  of  each  state  shall 
be  entitled  to  all  the  privileges  and  immunities  of  citizens  in  the  several 
states.'*     The  State  vs.  Claiborne,  331,  838, '341. 

12.  Same.  Same.  Tennessee  act  of  1831,  c  102.  A  state  statute  making 
it  unlawful  for  any  free  person  of  color  to  remove  himself  tc  the  state 
to  reside  therein,  an^  remain  therein  twenty  days,  does  not  violate  this 
provision  of  the  constitution.     Ibid,  338,  341. 

18.  Constitution  of  Tennessee,  art.  1,  §  8.  ^^ No  freeman  shall  be  taken^^ , 
&c.  By  freema  I  is  here  meant  one  who  is  entitled  to  all  the  privileges 
and  immunities  of  the  most  favored  class;  and  if  more  were  meant,  the 
provision  only  applies  to  those  who  are  already  citizens  of  the  states; 
und  consequently  would  not  prevent  the  states  from  passing  laws  prohi- 
biting a  given  class  of  persons  from  becoming  citizens.     Ibid,  341. 

14.  Constitution  of  Tennessee,  art.  11,  §  5.  Lotteries.  This  provision, 
which  directs  that  the  Legislature  "shall  pass  laws  to  prohibit  the 
sale  of  lottery  tickets  in  thiis  State,"  is  itself  a  prohibition  of  lotteries. 
Bass  vs.  the  Mayor  of  Nashville,  421,  426,  427. 

15.  Same,  art.  1,  §20 — Retrospective  Law.  A  bargainor's  title  to  land  be- 
ing inchoately  divested  by  the  signing,  sealing  and  delivering  of  the 
deed, — and  the  acknowledgment  or  probate  thereof,  not  having  effect 
further  to  divest  his  title,  but  only  to  entitle  the  deed  to  registra- 
tion, it  follows  that  statutes,  validating  imperfect  acknowledgments  and 

S rebates,  are  not  unconstitutional,  though  retroactive, — ^because  they 
o  not  affect  rights,  but  only  evidence  of  facts.     Montgomery  vs.  Hob' 
son,  437, 454,  456.     Story's  Coinm.  Const.  §1393. 

16.  Particu'ar  and  guneral  law.  The  legislature  may  by  a  particular  law, 
prescribe  as  a  duty,  the  doing  of  certain  acts,  which,  if  done  without 
such  authority,  would  be  indictable  by  the  general  law.     Thus  the  act  6t 
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1826,  G.  41,  making  it  the  duty  of  the  Bank  of  the  State  of  Tennessee  ttf 
loan  the  depreciated  notes  of  the  Nashyille  Bank,  to  be  repaid  in  par 
funds,  is  constitutional,  though  to  have  made  such  a  contract  without 
such  authority  might  have  been  usury.  Bentonvs,  the  School  Commu- 
sioners,  585,  589, 590. 

CONTRACT. 

1.  Validity  of,  genereUly,  Obligation  ofwfien,  d  scharged  or  not.  The  ob- 
ligation of  a  contract  for  work  and  labor  is  neither  annulled,  because  itis 
ascertained  before  the  work  is  begun,  that  it  is  unnecessary  or  uselesSf 
nor  because  the  employer  cannot  determine  hotv  he  will  hayeitdooe. 
Graven  vs.  Caruthers,  58,  62,  65,  and  see  the  3d  point  in  the  abstract 
of  the  case. 

3.  Same —  Obligation  between  assignor  and  assignee.  If  one  joint  underta- 
ker of  work  assign  to  the  other  his  interest  in  the  job,  the  assignee  risks 
the  contingencies  expressed  in  the  contract,  and  is  bound  to  pay  the  con- 
sideration promised  the  assignor,  although  the  employer  altogether  fail. 
/6.,  62,  64. 

3.  Constructionr^Condition  precedent  as  to  place.  In  a  covenant  to  cut  a 
certain  number  of  cords  of  wood,  at  any  place  the  covenantee  sees  proper, 
these  latter  words  do  not  impose  it  on  the  covenantee,  as  a  condition  pre- 
cedent, to  seek  the  covenantor  and  give  him  notice  of  the  place;  and  a 
plea  of  want  of  notice,  not  averring  that  the  covenantor  offered  to  com- 
mence the  work,  and  desired  to  be  shown  the  place,  and  continued  ready, 
&c .  is  bad  upon  demurrer.  Massey  vs.  Shields,  73, 79.  Harrison's  Di- 
gest, 622.     Gambling  vs.  Reid,  281. 

4.  Validity  ofy  as  regards  Statutes.  Usury.  A  usurious  contract  is  not 
void  in  toto,  but  only  for  the  excess  of  usurious  interest.  Reed  vs. 
Moore,  SO,  SI. 

5.  Validity  of,  as  regards  public  policy.  Champtery  and  Main^jenanu. 
See  Champertt. 

6.  Construction,  as  to  description  of  premises.     See  Sale. 

CONTRIBUTION. 
See  Surety,  3. 

CONVEYANCE. 
See  Deed. 

CORPORATION. 

Process  against,  in  suit  before  ajtutice  of  the  peace.  A  justice  of  the 
peace  in  1  ennessee  cannot  issue  a  distringas,  and  so  cannot  enforce 
the  appearance  of  a  corporation;  but  he  may  render  judgment  against  a 
defendant  for  want  of  appearance  to  his  summons — and  this  as  well  in 
the  case  of  corporations  as  of  natural  persons;  and  therefore  he  has  juris- 
diction of  the  person  of  a  corporation  by  summons  alone.  AUter  in 
England  and  New  York,  where  there  must  be  an  appearance  of  the  de- 
fenuant,before  judgment,  and  where  because  an  appearance  cannot  be 
entered  by  the  plaintiff  for  a  corporation,  its  appearance  must  be  enfor- 
ced by  dislingas,  2.  Archbold's  Practice,  106.  Union  Bank  vs.  Lowtr 
225,  229,  231. 

COUNTY  COURT. 

Jurisdiction  of,  in  bastardy  cases.  Kirkpatriek  vs.  TA-  Ste/",  124, 125, 
126.     See  Bastardy  in  this  Index. 
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COVENANT. 

1 . .  Particular  covenants — of  warranty  in  a  deed.  A 11  the  heirs  must  be  join- 
ed in  an  action  against  them  on  their  ancestor's  covenant  of  warranty. 
House  Y9.  Mitchell,  ISSy  141.     See  Ancestor  and  Heir  in  this  Index. 

2.      Same.     Same — of  vendor  out  of  possession.     No  action  can  be  mam- 
tained  on  the  covenant  of  warranty  in  a  deed  made  by  a  vendor  out  of 
possession  of  land  adversely  held.     The  deed  and  the  covenants  i^n- 
tained  in  it  are  void,      lyuiiams  vs.  Hogan,  187, 189. 
See  Champerty  5. 

CRIMINAL  LAW. 

Batl. 

1.  Who  may  let  to  bail — Sheriff  when  and  when  not.  Recognizance  when 
void.  Except  in  the  special  cases  pointed  out  by  law,  the  Sheriff  has 
no  power  to  let  to  bail  persons  committed  for  crimmal  offences.  By  the 
act  of  1831,  c.  4,  he  may  not  let  to  bail  one  who  has  been  committed  be- 
cause the  examining  magistrate  did  not  know  whether  the  offence  was 
bailable  or  not;  and  a  recognizance  reciting  that  cause  of  its  being  taken 
by  the  Sheriff  is  void.     The  State,  vs.  Horn,  473, 476,  476. 

Cost. 
See  Post  32. 

Criminal   Impl'tabilitv. 

2.  Solution  of  the  questions — By  what  signs  is  it  to  be  known  that  the 
agfenthas  not  a  knowledge  of  the  morality  of  his  act,  and  the  liberty  to 
abstain  from  it?  What  degree  of,injury  of  the  intellectual  faculties  is 
necessary  to  destroy  imputai)ility?  Note  to  Anthony  va.  The  State, 
280,281. 

Evidence. 

3.  Dying  declarations.  It  is  error  to  admit  as  evidence  to  the  jury  a  copy 
of  dying  declarations,  taken  down  in  writing  by  the  examininff  magis- 
trate, though  such  declarations  would  have  been  evidence  had  they  been 
sworn  to  by  the  magistrate.     Beets  vs.  The  State,  106, 107,  108. 

4.  Same.  fVritten  statement,  when  admissible  as  secondry  evidence.  The 
written  statement  taken  by  the  magistrate  would  be  admissible  as  secon- 
dary evidence  if  the  magistrate  swear  that  he  cannot  recollect  the  state- 
ment of  the  deceased.  The  rule  stated  in  Peck's  Reports,  1 18,  approv- 
ed,    lb.,  103,  109. 

5.  Same.  Declarant  must  he  aware  of  his  danger.  If  a  dying  person  ei- 
ther declare  that  he  knows  his  dnn|^er,— -or  it  is  reasonably  to  be  in- 
ferred, from  the  wound  or  state  of  illness,  that  he  was  sensible  of  his 
danger,  the  declarations  are  good  evidence.  The  rule  stated,  1  East., 
P.  C,  354,  recognized.     Anthony  vs.  The  State,  265, 278. 

6.  Competency  of  witnesses.  Persons  of  mixed  blood.  Under  the  act  of 
1794,  e.  1 ,  §  32,  declaring  all  persons  of  mixed  blood,  descended  from  negro 
and  Indian  ancestors  to  the  third  generation  inclusive,  whether  bond  or 
free,  to  be  incapable  in  law  to  be  witnesses  in  any  case  whatever, except 
against  each  other, — no  person  thus  disqualified  can  be  a  witness  in  a 
State  prosecution/or  a  defendant,  who  belongs  to  one  of  the  disqualified 
classes.    Jones  vs.  The  StatCy  120, 121, 122. 

7.  Same.  Grand  Jurors.  If  a  witness  examined  before  the  ffrand  and 
petit  juries  give  contradictory  testimony,  And  is  indicted  for  the  perjury 
committed  therein,  the  members  of  the  grandjury  are  competient  witnest- 
es  to  preve  the  contradiction.  4  Bl,  Comm.,  126,  note  4  by  Christaiii. 
Crocker  vs.  The  State,  127,  130, 131. 
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Gaming. 

8.  What  His.  Betting  on  election  not,  Ganiiug  is  getting  or  waferin^ 
upon  the  event  of  any  proposed  course  of  action  or  contest,  and  then 
commencing  and  prosecuting;  the  proposed  course  of  action  or  contest 
in  consequence  of  the  bet  or  wager  with  a  view  to  produce  the  event,  and 
determine  the  l)et  or  wager.  But  an  election  is  not  commenced  and 
prosecuted  with  any  such  view;  therefore  to  bet  on  an  election  is  not 
gaming.     The  StatevB,  Sm  th,  99,  100,  im. 

Gkand  Jury. 

9.  Power  to  »endfor  ujttnesaes.  The  power  of  the  grand  jury  to  send  for 
witnesses  by  the  act  of  1824,  c.  5,  §  2,  extends  not  beyond  the  case  of  ga- 
ming.    The  State  vs.  Smith,  99,  100,  102. 

10.  Clause  of  secrecy  of  oath  of.  The  reason  of  the  injunction  of  secrecy  in 
the  oath  of  the  grand  jnry  is  one  of  public  policy,  namely,^  that  the  evi- 
dence produced  before  them  may  not  be  counteracted  by  subornation. 
Croekerya.  The  State,  127,  130,  131. 

1 1 .  Pannely  how  supplied^  when  some  are  incompetent.  If  there  be  placed 
on  the  grand  jury  panel  persons  not  competent  to  be  grand  jurors,  the 
court  to  which  the  panel  is  returned  may  strike  them  off.  and  summon 
others  in  their  stead.  1  Chitty's  Criminal  Law,  309;  1837,  c.  53,  §4;  c. 
69,  §  2;  1799,  c.  6,  §  4.     Jetton  vs.  The  Slate,  192,  194,  195. 

13.  Witness  sent  to,  how  to  be  sworn,  Ifa  witness  who  is  sent  to  the  grand 
jury  be  sworn  in  open  court,  though  nut  in  the  immediate  presence  of  the 
judge,  or  even  in  his  temporary  absence  from  the  bench,  it  is  good.  lb, 
194, 195. 

Homicide. 

13.  Degrees  of  guilt  of  participators  i'/.  If  a  party  be  engaged  in  an  un- 
lawful act,  and  another,  though  without  concert,  assist  hini,  and  actually 
perpetrate  the  mischief, — the  first  party  is  responsible  for  whatever  re- 
sult he  himself  intended,  as  though  he  had  been  the  sole  perpetrator. 
And  the  degree  of  the  abettor's  guilt  will  depend  on  the  intent  with 
which  he  acted.     Beets  vs.  The  State,  106, 107, 109. 

14.  Same.  Authorities — distinctions.  The  rules  as  to  the  diflferent  degrees 
of  homicide  of  which  several  persons,  present  at  the  act,  may  be  guilty, 
stated  in  1  Russell,  398,  Am.  Ed.,  1  Hale,  c.  34,  the  three  last  para- 

graphs,  1  Hawkins,  c.  31,  §  35,-^-aud  the  distinctions  taken  in  the  latter 
ookfrom  §  40  to  §  50,  inclusive,  recognized.     lb.  108,  109. 

15.  Murder  in  the  first  degree.  To  constitute  this  ofl'ence,  the  killing 
must  be  wilful,  and  malicious;  and  delil>erate,  and  premeditated.  dflA- 
thony  vs.  The  State,  265,  276,  280. 

16.  Same.  A  killing  not  superinduced  by  passion  or  provocation,  deliberate 
and  premeditated,  is  murder  in  the  tirst  degree,  though  deliberated  and 
premeditated  but  a  moment.     16.,  276,  277. 

17.  Murder  in  the  second  degree.  Manslaughter.  A  killing  under  the  in- 
fluence of  passion,  or  upon  provocatiou,  before  the  passion  had  time  to 
subside,  would  only  be  murder  in  the  second  degree,— or  manslaughter  if 
the  provocation  was  a  sufficient  and  legal  one.  lb.  276, 377.  The  defi- 
nition in  Dale  vs.  The  State  repeated  and  recognized.    lb.  377. 

Immigration  into  the  Stats 
18.    Of  free  persons  of  color  prohibited,  constitutionality  of  the  law  cgnsid- 
ed.     The  State  vs.  Claiborne,  SSI,  SSB,  841. 
/  See  Constitutional  law,  11, 12, 13. 


INDEX.  6G9 

CRIMINAL  LPLW.—Cmiinued. 

Indictment  and  Presentment. 

19.  Finding  of  the  bill,  ambiguity  in.  If  an  indictment  be  preferred  against 
two  for  a  certain  offence,  and  the  record  shows  that  the  grand  jury  came 
into  open  court,  in  a  body,  and  returned  a  bill  of  indictment  against  one 
of  them  for  the  same  offence,  upon  which  he  is  afterwards  arraigned,, 
tried  and  convicted, — the  judgment  will  not  be  arrested  on  account  of 
this  ambiguity  in  the  record, — for  the  fact  that  the  indictment  was  pre- 
ferred against  two  does  not  make  it  less  an  indictment  acrainst  one  or  the 
two.     Blevins  vs.  The  State,  82,  88. 

20.  What  is  evidence  of  the  finding. ,  The  principle  settled  in  ChappelvB, 
The  State,  8  Yerger,  166, — that  no  less  than  record  evidence  can  be  re- 
ceived to  establish  the  fact,  that  the  accused  has  been  indicted  in  due 
form  by  the  grand  jury,  hpproved  but  stated  to  be  upon  the  verge  of  the 
law.     I\  83. 

2U  Need  not  appear  of  record  to  be  founded  on  presentment.  It  is  not  es- 
sential that  the  record  show  by  any  order  or  memorandum,  that  the  in- 
dictment is  founded  upon  the  presentment.  If  it  appears  that  there  had 
been  a  presentment  made  against  the  same  individual  for  the  identical 
*  same  ofibnce  tor  which  he  was  indicted,  that  will  be  sufficient  to  show 
that  the  indictment  was  founded  on  the  presentment,  and  to  excuse  the  at- 
torney general  from  the  obligation  to  mark  a  prosecutor.  Ruled  accor- 
dingly, McHenry  vs.  The  State,  Knoxville,  June  Term,  1887,  not  re- 
ported.    The  State  vs.  McCann,  91,  92. 

22.  Founded  on  void  presentment  must  have  prosecutor  marked.  From  the 
rule  that  the  power  of  the  grand  jury  to  send  for  witnesses,  by  the 
act  of  1824,  c.  5,  §  2,  extends  not  beyond  the  case  of  gaming — ante 
9 — it  follows  that  a  presentment  for  betting  on  an  election  funded 
on  the  testimony  of  a  witness  sworn  to  testify  of  unlawful  gaming,  is 
void.  And  an  indictment  founded  on  such  presentment  cannot  be  pre- 
ferred without  a  prosecutor  marked  thereon, — the  act  of  1817,  c.  61,  §  4, 
only  declaring  that  indictments  for  gamtng  may  be  preferred  without  a 
prosecutor  being  marked  thereon.  2^he  State  vs.  Smith,  99,  100,  103. 
Ante  Ibis  Title,  8,  9. 

2:8.  How  finding  should  be  endorsed.  "True  Bill"  endorsed  on  a  bill  of 
indictment,  and  signed  by  the  foreman  of  the  grand  jury,  is  a  sufficient 
memorandum  of  the  finding,  and  is  as  good  as — '^Atrue  bill."  It  seems 
that  the  word  "/rue"  endorsed  on  the  bill  and  effectually  signed,  Avould 
be  a  sufficient  memorandum  of  the  finding,  and  the  words,  "not  true^^ 
of  the  rejection  of  a  bill.  Several  equivalent  expressions  enumerated  by 
the  Court.     The  State  vs.  Elkins,  109, 110,  112. 

24.'  How  they  respectively  become  part  of  the  record.  An  indictment  is  on- 
ly signed  by  the  foreman  of  the  grand  jury,  and  therefore,  unless  it  ap- 
pears from  the  record,  that  the  bill  was  returned  by  the  jury  into  open  ' 
court,  "a  true  bill,"  it  cannot  appear  that  it  has  been  before  them,  and 
found  by  them.  But  a  presentment  is  signed  by  all  the  jurors,  and  we  have 
thus  an  assurance  that  they  have  acted  on  it,  and  found  the  facts  it  pre- 
sents, as  satisfactory  as  would  be  on  entry  on  the  record.  The  State 
vs.  Muzingo,  l\2,  US. 

25.  Q^ashi7lg.  The  court  is  not  bound  to  quash  an  indictment  or  present- 
ment. The  party  may  be  left  in  the  discretion  of  the  court  to  demur,  &c. 
Hawkins,  Book,  8,  c.  25,  §  146.  1  Dev.  &  Bat.  195.  Jetton  vs.  The 
State,  19^,  194. 

Jury  Petit. 

26.  Challenge  propter  affectum.  Loose  impressions  and  conversations  of 
a  juror  as  to  the  prisoner-s  gudt  or  innocence,  founded  upoa  rumor, 
would  not,  if  disclosed  bv  him  or  others  to  the  court,  on  the  selection  of 
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the  jury,  have  the  eflect  to  set  him  aside  as  incompetent;  nor,  if  disclos- 
ed after  verdict,  be  a  cause  of  new  trial.     Howerlon  vs.    The  StaU. 
262,  264. 
See  Grand  Jury. 

Larceny. 
27.  Essence  of  it.     Receiving  goods  with  the  owner's  consent  from  his 
slave,  is  not  larceny,  it  being  of  the  essence  of  the  offence  that  the  goods 
be  taken  against  the  will  of  the  owner, — invito  domino.     See  Foster, 
123;  2  Russell,  93,  116,  3d  Am.  Ed.     Dodge  vs.  Brittain,  84,  85, 86. 

Manslaughter. 
•28.  See  ante,  this  title,  17. 

New  Tri\l. 

29.  Whether  after  acquittal.  In  all  criminal  cases,  of  every  grade,  if  the 
defendant  be  acquitted  by  the  jury,  though  the  acquittal  might  have 
been  occasioneci  by  the  error  of  the  court,  the  defendant  must  be  dis- 
charged of  the  offence  alleged  against  him  in  that  indictment.  The 
State  vs.  Curie,  190, 191.     Harrison's  Digest,  858,  and  Addenda,  2333. 

30.  What  expression  of  opinion  would  not  be  a  cause  of  new  trial.     Hower" 

ton  vs.  The  State,  262,  263,  264.     See  this  title. 

Nuisance. 

31.  See  RETiiLiNQ  OP  LjctuoRS,  post  this  title. 

Practice. 

32.  Cause  stricken  from  the  docket.  -  In  case  of  acquittal  in  the  circuit 
court,  in  criminal  cases,  if  the  state  appeal,  the  cause  will  be  stricken 
from  the  docket  of  the  supreme  court  for  want  of  jurisdiction.  The 
State  vs.  Curte,  190,  191.     Costs  certified  to  county  court  in  this  case. 

.33.  Trial  postponir^.  Where  a  defendant,  in  a  criminal  case,  offers  a  suf- 
ficient affidavit  for  a  continuance,  stating  the  absence  of  witnesses  and 
the  facts  to  which  they  are  expected  to  testify,  it  is  error  to  refuses 
continuance,  even  though  the  prosecuting  attorney  offers  to  admit,  not 
simply  that  the  witnesses  would  testify  to  the  facts  stated,  but  also,  the 
truth  of  those  facts;  for  the  defendant  has  the  constitution al  right  of 
having  the  witnesses  personally  present  at  the  trial.  Goodman  vs.  The 
State  I9b,  196,198. 

34.  Trial  postponed  below  or  not,  error  ornot.  Where  the  circuit  court 
refuses  a  continuance  for  the  insufficiency  of  the  reasons  stated  in  the 
affidavit,  the  court  of  errors  would  be  extremely  cautious  and  circum- 
spect in  controlling  its  discretion,  though  they  entertained  a  clear  opi- 
nion that  the  reasons  were  sufficient.     Ibid.  197. 

Prosecutor. 

35.  When  dispensed  with.     See  ante,  8,  21,  22. 

Recognizance. 

36.  Ambiguity  in.  The  grammatical  connection  of  words  as  relative  and 
antecedent  will  not  be  allowed  to  prevail  to  the  destruction  of  the  mean- 
ing of  the  sentence.  Noy's  3d  Maxim;  Jenkin's  Cent.  189.  Thus 
where  three  persons,  two  of  them  of  the  same  surname,  entered  into  a 
recognizance  in  the  foil o.wing  order, — T.  C.  in  the  penalty  of  $3000, 
and  F.  and  6.  Y.  G.  in  the  penalty  of  $3000,  jointly  and  severally  con- 
ditioned to  be  void  if  the  said  C.  appeared:  ILeld,  that  by  the  scope  of 
the  paper,  no  ambiguity  existed  as  to  which  C.  was  meant  by  the  wordi 
^'said  C."     The  State  vs.  Cherry,  232,  234,  236. 
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Recognizance — Continued,, 
87.  fVhat  sufficient  allegation  in  sei.fa,  that  recognizance  was  acknowledged 
before  justice.  If  a  sci,fa*  recite  that  certain  justices  by  name  returned 
a  recognizance  into  the  clerk's  office,  and  that  it  was  witnessed  by  them, 
these  are  sufficiently  certain  allegations  that  the  recognizance  was  ac- 
knowledged before  them.     Ibid,  236. 

38.  Becomes  part  of  court's  record  how.  The  filing  in  a  court  of  record/by 
a  magistrate,  of  a  recognizance  purpertin^  to  nave  been  taken  before 
him,  makes  it  part  of  the  court's  proceedmg,  and  communicates  to  it 
the  dimity  and  iferity,  which,  by  law,  appertain  to  records.  Barkley 
vs.  The  State,  93,  94. 

39.  How  one  so  filed  may  be  questioned  or  not.  The  verity  of  a  recogni- 
zance so  filed,  cannot  be  questioned  by  the  plea  of  non  est  factum,  and 
if  such  plea  be  put  in  it  is  demurrable.     Ibid.  94. 

Retailing  Spirituous  Liq,uors. 

40.  Offence  defined.  The  act  of  1779,  c.  10,  creates  "*A«  offence"  of  unli- 
censed retailing  of  spirituous  liquors,  subjecting  persons  guilty  thereof 
to  a  penalty  of  $125,  and  deffiiiiig  it  to  be — 1.  The  selling  of  them  in 
smaller  quantities  than  a  quart. — 2.  The  selling  of  them  by  the  quart  or 
greater  quantity,  to  be  drunk  at  the  place  where  sold.     t>yer  vs.  The 

.  State,  237,  247,  256. 

41.  License  laws  repealed.  The  act  of  1838,  c.  120,  operates  virtually  as  a 
repeal  of  all  laws  authorising  a  license  to  retail  spirituous  liquors;  be-' 
cause  it  makes  all  retailing,  without  exception,  a  misdemeanor  indicta^ 
ble  and  punishable  by  fine  at  the  discretion  of  the  court.     Ibid,  253. 

42.  Whether  the  penalty  o/^125  is  repealed.  It  seems  that  the  act  of  1779 
is  not  repealed  so  far  as  it  inflicts  the  penalty  of  $125  upon  persons  sel- 
ling by  tne  quart  or  greater  quantity,  to  be  drunk  at  the  place  where 
sold.     Mo9re  vs.  The  State,  8  Yerger,  253,  recognized,     ibid,  254. 

Scire  Facias. 

43.  See  this  Title^  Recognizance. 

DAMAGES. 

1.  On  appeals  from  justices.    The  act  of  1823,  c.  54,  §  3,  authorises  l^i. 

per  cent,  per  annum  on  appeals  from  justice's  judgments.     Union  Bank 
vs.  Loti^e,  225,  231. 

2.  Consequential,  on  misfeasance,     Childress  vs.  Yourie,  561. 

See  Case,  Action  of. 

DEBT. 

Extinguishment.  Taking  a  bill  single  in  consideration  of  a  simple  contract 
demand  extinguishes  it,  and  no  action  can  be  maintained  founded  upon 
the  consideration.  But  a  promissory  note  does  not  extinguish  the  de^ 
mand  in  consideration  of  which  it  was  given..  Craighead  vs.  The  State 
Bank,  199,  204,  206. 

DEBTOR  AND  CREDITOR. 

See  Chancery,  10,  11, 12,  13,  14. 

DECEIT. 

Defined  and  distinguished  fr6m  fraud.  Note  to  Donelson  vs.  Clements^ 
157,  158. 

DECLARATION. 

See  Flkadikg,  14. 
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DECLARATIONS  IN  ARTICULO  MORTIS. 
See  Crkmlnal  Law,  3, 4, 5. 

DEED. 

1.  Of  nonr^reBident  bargainor  how  proved  for  regialraiion.  How  the  deed 
of  a  non-resident  bargainor  may  be  proved  and  the  probate  certified^ 
80  as  to  bo  admissible  to  registration,  under  the  act  of  1S07,  c.  85,  §  S. 
Rochell  vs.  Benson,  3,  4,  7. 
ft.  Irregularly  registered,  how  it  affects  bargainor's  title.  If  land  be  sold 
under  execution,  the  title  passes  as  against  the  defendant  and  those 
claiming  under  him  by  conveyance  subsequent  to  the  judgaient,  not- 
withstanding any  irregularity  in  the  registration  of  the  tide  deed.  3 
^  Yerger,  l7l;  10  Yerger,  1.     Ibid.  6,  7. 

3.  Though  irregularly  registered,  estops  vendee  to  claim  against  vendor. 

Ibid. 

See  Estoppel.    VEimoR  and  Purchaser. 

4.  Of  feme  covert.    See  that  Title  in  this  Index. 

5.  Registration  of  date  of  may  be  supplied  how.    If  it  appear  from  the 

registry  that  a  deed  and  the  certificate  of  probate  or  acKuowIedgment 
endorsed  thereon  had  been  registered,  but  the  date  of  the  registration 
omitted,  the  register  or  deputy  register,  may  be  examined  to  supply  the 
date.     Miller  vs.  Estill,  479,  493, 484. 
See  Registration. 

6.  Operation  of  the  statutory  deed,  1715,  c.  38,  §5,  ^e.     Our  statutory 

deed  does  not  operate  like  the  ancient  feoffment — ^to  pass  the  fee  simple 
and  turn  all  other  estates  into  rights  of  entry  or  action.  It  operates  as 
a  grant — to  pass  nothing  but  what  the  bargainor  may  lawfully  sell. 
See  Burrow,  92.     Miller  vs.  Miller,  484,  491,  496. 

7.  Executed  under  power,  when  the  latter  will  be  presumed  to  be  well  prov- 

ed. When  the  parties  in  equity  in  their  pleaaings  treat  a  title  as  vested 
in  one  of  them  by  deed  made  under  a  power  of  attorney,  which  is  not 
exhibited  in  the  pleadings,  the  court  will  take  it  for  granted  that  the 
power  was  well  proved  to  authorise  the  conveyance.  Claiborne  vs. 
OrocA:<?«,  607,612. 

DELIVERY  BOND. 

See  Bond,  6,  7. 

DESCENT. 

1.  Seizin  in  deed.    Independently  of  any  statutory  provision  upon  the  sub- 

ject, it  may  well  be  doubted  whether  the  rule  of  the  common  law  ought 
to  be  maintained  in  this  country — ^''That  when  a  person  acquires  an 
estate  in  fee  simple  in  land,  by  descent,  it  is  necessary  that  he  ahoakt 
enter  on  the  lands  to  ^ain  a  seizin  in  deed,  in  order  to  transmit  it  to  his 
heirs."  3  Cruise's  Dig.  Tit.  29,  c.  3,  §  5;  Littleton,  §  8.  Guion  vs. 
Burton,  565,  570,  572. 

2.  Rule  of  the  Common  Law  repealed.    The  act  of  1784,  c.  22,  §  2,  trans- 

mits to  the  heirs  of  an  intestate  owner,  whatever  right,  iitli  or  inieresl 
he  had  in  the  inheritance  of  land,  at  his  death,  without  his  ever  having 
had  any  seizin  in  deed.    4  Kent's  Com.  388,  3d  Ed.    Ibid.  571; 

3.  Decisions  upon,  collected  and  arranged,  note,  572,  573. 

DEVISAVIT  VEL  NON.? 

1.  Proof  of  this  issue,  subscribing  witnesses.  The  act  of  1789,  c.  5^,  going 
upon  the  principle  that  this  issue  implies  doubt  and  suspicion,  re<juirea 
the  party,  in  the  first  instance,  to  call  all  the  living  witnesses  within  the 
jurisdiction  of  the  court;  and  that  is  the  only  change  the  act  has  mmd€ 
on  the  common  law.     Crockett  vs.  Crockett,  95,  96, 97. 
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3.  Handtoriting  may  be  proved  an  this  Ustte  when.  But  if  the  witnesses 
reside  out  of  the  jurisdiction  of  the  court,  proof  of  their  hatidwriting  is 
admissible,  as  it  is  at  common  law.  1  Starkie's  Ev.  325;  ft  Dev.  and 
Bat.  Sll.  Ilfid.  97.  The  fact  that  the  witnesses  do  reside  out  of  the 
jurisdiction  of  the  court  may  be  shown  by  anv  evidence  tending  to  prove 
It.  The  production  of  a  subpoena  returned  '^not  to  be  found,"  is  not 
necessary.  That  return  is  sufficient  evidence  of  the  fact;  but  if  the 
return  show  that  the  witnesses  are  within  the  jurisdiction  of  the  court, 
the  secondary  proof  is  inadmissible.  Ibid,  and  MeDonald  vs.  McDon^ 
aldy  5  Yerger,  307. 

DISTRIBUTIONS,  STATUTE  OF. 

See  Succ£88ioN.    Widow. 

DISTRINGAS. 

See  GoRpoBATioN. 

DOMICIL. 

Law  of  governs  marital  rights  as  to  movables.    McCuUam  vs.  Smith',  343^ 
352,  857. 
See  Conflict  of  Laws.     Chancert,  26, 27. 

DOWER. 
-     See  Chaiycert,  28.    Champerty,  S,  4. 

Changes  in  the  law  of  England  as  to,  by  statute  3  and  4  William  IVi, 
&.  105.     Note,  389,  390. 

EJECTJMEENT. 

1.  Leisor^s  Titie.    His  vendee  is  estopped  from  disputing  it^  181, 186. 

See  Vendor  and  Purchaser.    Sale. 

2.  When  tenant's  title  becomes  adverse  to  his  landlord's,  525, 544,  §46. 

See  Landlord  and  Tenant. 

■ 

EMANCIPATION. 

Whether  chairman^ 3  report  must  appear  of  record.  The  proceediiigs 
under  the  act  of  1801,  c.  27,  to  emancipate  a  slave  being  in  the  nature 
of  a  suit,  and  the  order  of  emancipation  in  the  nature  of  a  judgment,  it 
will  be  a  sufficient  emancipation  if  it  recites  the  matters  of  fact  which 
constituted  the  reason  of  adjudging  the  slave  to  be  free,  though  the 
order  do  not  show  that  the  chairman  made  the  report  contemplated  by 
the  act,  that  the  intention  and  motives  of  the  emancipator  were  consis- 
tent with  the  interest  and  policy  of  the  state*  Stevoart  vs.  Miller  <fr 
Moore,  574,  576,  578. 

ENTRY. 

See  Grant,  14. 

EQUITY  OF  REDEMPTION. 

Under  what  circumstances  barred  or  not  by  time.     513,  51*6,  518  add  note# 

See  Chancery,  44. 

ERROR  AND  SUPERSEDEAS,  WRITS  OF. 

They  susjjend  the  decree  from  the  date  of  the  fiat.     607,  609,  613. 
See  Chancery,  46,  47. 

ESTATE. 

1.  Descent  of.     Liability  of  heirs  by  descent  on  ancestorVcovenant  of  war- 

86 
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ranty,  138,  141,  and  see  Ancestor  ahd  Heir,  23.    Harrison's  Digestf 
10S3.  ^ 

3.  Same,    Who  is  heir  by  descent,  and  to  whom.   5<(5, 570,  579.  Harrison's 
Pigest,  1030. 
See  Descent,  1,  2,  3« 
3.   Tenantey  by  courtesy.    What  seizin  ef  wife  will  suffice  to  ma£e  the  hoB- 
band  tenant  by  the  courtesy.     565,  570,  573. 
See  Descent. 

ESTOPPEL. 

Beivoeen  vendor  and  purchaser.  Vendee  is  estopped  to  deny  yendor]8]titIe, 
though  the  deed  under  which  the  latter  claims  is  irregularly  admitted  to 
registration.  Rochell  vs.  Benson,  3,  4,  7.  Deed,  3.  Vendor  and  Pur- 
chaser, 3.     Sale,  15. 

See   Acquiescence  and  Waver.      Boundaries,  3.     Evidence. 
Grant,  4. 

EVIDENCE. 

1.  In  maUeiotu  prosecution.  The  onus  of  proving  want  of  probable  cause 
lies  on  the  acquitted  defendant.     Note  87.     See  Case,  Action  of. 

3.  By  ^scribing  witnesses.  At  common  law  all  the  subscribing  witnesses 
need  not  be  called,  unless  it  first  appear  that  the  instrument  produced 
labors  under  doubt  and  suspicion.  1  Starkie's  £v.  330;  3  Id.  933;  6 
Am.  Ed.  Crockett  vs.  Croekett,  95,  97.  See  cases  collected  on  this 
point,  note,  97,  98. 

3.  Secondary,  when  subscribing  wimesses  cannot  be  found.     Ibid,  and 

Harrison's  Digest,  1089, 1093.  What  evidence.will  suffice  that  veitnesses 
cannot  be  found,  95;    And     See  Devisavit  'vbl  non. 

4.  Dving  declarations,  106,  109.     Secondary  evidence  of,  when  admissible. 

Ibid.     See  Criminal  Law. 

5.  Bilis  of  exceptions,  what  must  appear  in.    It  must  appear  that  all  the 

evidence  submitted  to  the  jury  is  contained  in  the  bill  of  exceptions,  or  it 
will  be  presumed  that  there  was  evidence  sufficient  to  justify  the  verdict. 
Trott  vs.  IV est,  163,  169.  Harrison^s  Digest,  1116.  And  See  Bills 
OF  Exceptions. 

6.  Interest  of  witnesses.    Prosecution  surety  or  bail  may  be  made  a  comjte- 

tent  witness  for  the  party  for  whom  he  stands  bound  b^  releasing  him 
of  record,  and  substituting  another  in  his  stead.  Cratghead  vs.  The 
State  Bank,  199,  304,  305;  Ross  vs.  Blair,  535,  544.  So  a  guardian, 
who  commences  an  action  of  ejectment  in  the  name  of  his  wards,  and 
gives  his  bond  for  the  prosecution  of  it,  may  be  released  when  they 
come  of  age,  and  examined  as  a  witness.  Ibid,  544.  In  like  manner 
a  second  husband  who  joins  his  wife  in  releasing  to  the  heir  of  the  first 
husband  his  wife's  dower,  may  be  a  witness  for  the  heir  in  an  action  of 
■  ejectment  for  the  land.     Ibid,  544,  545.     Harrison's  Digest,  1048. 

7 .  Jidmission  by  conduct  and  demeanor.    On  presenting  his  account  to  a 

defendant,  if  he  admit  the  correctness  of  the  charges,  but  say  he  be- 
lieved* he  owed  the  plaintiff  nothing,  yet  ^ve  no  reason  for  his  belief, 
and  show  nothing  in  support  of  it,  the  wnole  must  be  left  to  the  jury, 
who  may  reject  the  explanation,  and  give  their  verdict  on  the  admission. 
Claiming  a  credit  as  to  one  item  of  an  account,  and^remaining  silent  as 
to  the  rest,  is  a  strong  circumstancial  proof  of  the  correctness  of  the 
rest.     Craighead  vs.  The  State  Bank,  199,  304,  306. 

8.  Examination  of  witness.    Whether  party  can  discredit  his  own  witness. 

Note,  468.    Harrison's  Digest,  1160. 

9.  Emancipation,  order  of,  good  evidence  in  an  action  for  freedom;  or  in  an 

action  of  trespass  by  the  party  emancipated  upon  the  pita  that  he  is  a 
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slave,  though  the  chairmao  of  the  eouoty  court  did  not  report  upon  the 
petition,  as  contemplated  by  the  act  of  1801,  e  37.  Stewart  vs.  Miller 
Moore,  574,  576,  578. 
10.  Competency  of  sheriff  to  prove  want  of  notice  of  sale.  The  sheriff  ia 
competent,  but  not  bound,  to  give  evidence  of  his  own  failure  to  give 
notice  of  the  time  and  place  of  sale,  as  required  by  the  act  of  1799,  c 
14,  §  1.  Valentine  vs.  CooUyt  613,  618,  619. 

EXECUTION. 

Chancery  jurisdiction  in  aid  of,  under  what  conditions  exercised.  Ew- 
ing  vs.  Cantrell,  364,  873,  377.    See  CHAircEar,  11,  13,  18,  14. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Limitations  of  actions  against,  by  acts  of  17 S9,  c  28;  1839,  c  57,  an<^ 

1881,  c  138.  The  acts  of  1839  and  1831,  prohibiting  suits  against  per- 
sonal representatives  for  six  months  from  their  qualifications  do  not, 
that  long,  extend  the  periods  within  which,  by  the  act  1789,  thev  must 
be  sued,  and  must  close  their  administration .  Ghreenway  vs.  Hunter, 
73,  75.     Cases  upon  the  subject  collected,  note,  75. 

2.  Same.    Special  request  to  delay  suit,.   Construction  o/ 1789,  c33,  §  4, 

^d  proviso.  If  an  administrator  pay  part  of  a  debt  of  the  intestate, 
and  ''promise  to  pay  the  balance  soon,"  that  does  not  amount  to  a  spe^ 
eial  request  to  delay  bringing  suit  so  as  to  stop  the  operation  of  the  stat- 
ute of  limitations  during  the  time  of  the  delay.  Trott  vs.  West,  Moss^ 
*  Co.,  163,  167,  169. 
8.  What  is  assets?  Not  a  bond  of  indemnity.  Neither  a  bond  of  indem- 
nity  given  to  a  testator,  nor  a  judgment  recovered  thereupon  by  hini« 
is  assets  in  the  hands  of  his  personal  representative,  except  to  be  applied 
to  the  purpose  of  Che  indemnity;  and  a  bill  by  residuary  legatees  against 
the  executor  to  compel  him  to  account  for  such  judgment  on  the  ground, 
that  with  due  diligeuce,  it  might  have  been  collected,  will  not  be  enter- 
tained. But  the  executor  will  be  compelled  in  equity  to  distribute  to  the 
residuary  legatees  any  part  which  he  may  have  collected  of  such  judg- 
ment, and  which  remains  in  his  hands  unclaimed  by  the  person  against 
whose  demand  the  indemnity  was  given.  MoUoy  vs.  £tom,  590,  594, 
596.     Harrison's  Digest,  1143. 

4.  Compromising  debt  to  deceased — devastavit.     If  an  executor  or  adminis- 

trator compromise  or  compound  with  the*  obligor  in  a  bond  of  indem- 
nity given  to  the  deceased,  such  compromise  or  compounding  will  not 
be  sustained  to  the  prejudice  of  the  party  against  whom  the  mdemuity 
was  given.     Williams  on  Executors,  1 107,  8.     Ibid  590,  594,  596. 

FEME  COVERT. 

1.  Whether  barred  by  remarking  of  her  land.  Yarborough  vs.  Mer 
nathy, — 413,  418,  430.     See  Boundaries,  5. 

3.  Mode  of  conveying  her  land.    Montgomery  vs.  Hobson,  437,  448,  458. 

See  Husband  &  Wife,  4. 
8.  Conveyance  of  her  land  by  husband,  no  discontinuance.     Miller  vs.  Mil- 
ler, 484,  491,  496.    See  Husband.Sc  Wife,  5. 

FINE. 

See  Husband  &  Wife,  4. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Who  may  be  parties — tenants^  in  common.  One  tenant  in  common  may 
sue  in  ejectment  or  forcible  entry  and  detainer  without  joining  his  co- 
tenant.     Turner  vs.  Lumbrick,  7,  11,  13.     See  Pi^eadino. 

5.  Deseriptian  of  petitioner's  interest.    The  complaint  need  not  specify  the 
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plaibtiff^B  estate  in  the  premises  with  techDical  accuracy.     It  must  show 

that  he  had  some  estate,  but  need  not  show  the  precise  quantity  of  it. 

Ibid,  11,  19. 
8,  What  eoTutitutes  the  injury.    Acta  not  of  violence  or  outrage  upon  the 

person  or  property,  but  tending  to  produce  a  breach  of  the  peace,  will 

constitute  the  mjury,    Ibid,  12. 
4.  Synopsis  of  the  statute  and  collection  of  cases,  note,  13,  14. 

FRAUD. 

1.  Defined  and  distinguished  from  deceit.     Note  to  Don^/^on  vs.  Clementiy 

157,  158. 

2.  In  assignments  in  trust  forlcreditors.     Peacock  vs.   Tompkint,  317,  3Sd, 

331:  Richmond  vs.  Crudup,  581,  582,  584.  And  JSee  Assignmest 
iir  Trust  for  CaEDiToas.    Cbancery,  17,  18,  19. 

FRAUDULENT  CONVEYANCE. 

1.  By  judgment  debtor,  convey ee^s  right  as  to  execution  creditor  of  vendor. 
One  who  buys  land  from  a  debtor,  after  judgment,  cannot  set  up  an 
outstanding  title  asainst  a  purchaser  at  a  sale  upon  the  execution  of  the 
judgment.  10  Johnson,  323.  Ro'^hell  vs.  Benson,  3,  4,  7.  See  Es- 
toppel, AND  Vendor,  and  Purchaser. 

3.  Of  slaves.     Under  the  acts  of   1784,  c  10,  §  7;  1789,  c  59,  §  3,  and 

1881,  c  90,  §  1,  a  sale  of  slaves,  though  accompanied  with  delivery 
to  the  vendee,  is  not  good  against  the  vendor's  creditors  without  a  bUl 
of  sale  registered.     Banks  vs.   Thomas,  28,  31,  33. 

3.  Construction  of  said  acts.    Upon  the  construction  of  the  two  first  of 

these  acts,  the  utmost  that  has  been  decided  in  North  Carolina  and 
Tennessee,  is,  that  as  between  the  parties,  a  sale  of  a  slave,  accompa- 
nied with  possession  in  the  vendee,  is  good  without  a  bill  of  sale. 
Douglass  y8.' Morford,  8  Yerger,  373;  Payne  vs.'Lassiter,  10  Ycrger, 
507,  recognized.     Ibid,  33,  33. 

4.  Good  between  parties — void  as  to  creditors.    A  conveyance  in  fraud  of 

creditors  is  n6t  merely  voidable  at  the  option  of  the  creditors,  but  it  is 
absolutely  void,  as  though  it  had  never  existed;  and  it  b  incapable  of 
confirmation.  And  though  good  as  between  the  parties,  it  is  to  be 
tr6a(ed,  when  those  as  to  whom  it  is  void,  are  contesting  it,  as  though 
it  were  void  for  every  purpose.     Ibid,  33. 

5.  Exception.  The  only  exception  to  the  generality  of  these  rules  is  that 
whicn  is  recognized  in  Floyd  vs.  Goodwin,  8  Yerger,  434,  namely  that 
sales  made  by  public  officers,  under  process  of  law,  are  not  within  the 
purview  of  these  acts.  Ibid,  33.  Note.  Perhaps  sales  by  executors 
are  excepted.  See  Potter  vs.  Coward,  32.  See  Assignment  in 
Trust  for  Creditors,        Chancery,  12,  13, 14,  15,  16. 

FREEDOM. 

1.  Bequest  of.    A  bequest  of  freedom  is  not  to  be  defeated  by  any  ri^ht  of 

disposition,  not  exeiciscd,  which  may  be  given  to  a  legatee  ior  hfe  of 
the  slave's  services.     Ja-.ob  vs.  Sharp,  114,  116,117. 

2.  ^Ambiguity  in  bequest  of,  favorabhj  cmstrued.  If  there  be  in  a  will  a 
bequest  of  a  present  right  of  future  freedom,  to  be  enjoyed  after  the  de- 
termination of  a  life  estate  in  the  slave's  services  coupled  with  a  contin- 
gent power  of  disposal  in  the  legatee  of  the  services,  and  there  be  doubt 
as  to  the  meaning  of  those  clauses,  the  power  of  disposition  must  be  con- 
strued to  be  subordinate  to  the  higher  and  more  important  right  of  free- 
dom.    Ibid,  Ul,  US. 

3.  Bight  to,  vested  by  bequest  Moith  contingent  power  of  disposal,  A  be- 
quest of  slaveys  to  a  wife  to  keep  them  if  obedient  to  her,  and  at  her 
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death  "to  be  set  free,"— rbut  if  disobedient  to  dispose  of  them  at  pleas- 
ure, vests  the  slaves  with  a  present  right  of  future  freedom,  defeasible 
by  the  exercise  of  the  wife's  contingent  right  of  disposal.  Marriage  is 
not  an  exerciseof  that  right.     Ibid,  114,  119.  ^ 

*  4.  Beqfuest  of  after  life  estate^  what  words  amount  to.  The  wprds,  '^to 
belong  to,  and  be  at  my  wife's  disposal  and  command  during  her  life 
time,  and  at  her  death  to  be  emancipated,"  give  the  wife  no  more  than 
a  life  estate,  and  invest  the  slaves  with  a  present  right  to  be  emancipa- 
ted at  the  death  of  the  wife.  Lavina  vs.  Duffield^s  Executors.  Note 
117. 
5.  Bequest  of,  power  of  court  to  assent  to.  See  the.  whole  cas«  of  Jacob 
vs.  Sharp,  and  concluding  paragraph,  119. 

GAMING. 

1.  What  is  gaming, — ^not  betting  on  elections.  The  State  vs.  Smith,  99^ 
100,  102. 

2.  Power  of  Grand  Jury  to  send  for  witnesses  in  case  of.    Ibid,  102, 103. 
See  Caiminal  Law,  9. 

(?IFT. 

1.  What  disposition  of  a  slave  by  a  father  to  a  child  is  a  bailment  or  a  gift 
within  the  North  Carolina  act  of  IS06 — Limitations,  If,  on  the  mar- 
riage of  a  child,  slaves  be  put  by  the  father  into  his  possession,  without 
an^  expression  of  the  father's  purpose  therein,  it  is  to  be  reg'arded  as  a 
bailment  and  not  a  gift  under  the  North  Carolina  act  of  1806.  And  no 
length  of  such  possession  will  give  the  bailee  title  under  the  act  of  lim- 
itations. But,  in  such  case,  he  may  acquire  title  under  the  act,  by  af- 
terwards assuming,vvith  the  father's  knowledge,  to  hold  for  himself;  or,  by 
the  father's  treating  the  possession  as  the  possession  of  the  child:  for  from 
hence  it  may  be  inferred  that  the  transaction  was  a  gift  at  first,  or  that  a 
ffift  had  been  afterwards  made.     McKisick  vs.  McKisick,  427,  434,  456. 

2.  Inter  vivos  and  mortis  causa  of  securities  for  money.  Choses  in  action 
maybe  validly  ^iven  mortis  causa;  and,  a  fortiori,  they  are  the  subject 
of  a  valid  donation  inter  vivos.  And  a  mere  delivery  accompanied,  by 
words  of  donation  will  be  a  good  gift  of  them,  and  operate  to  vest  in  the 
donee  a  property  in  the  money  secured  by  them.  And  the  gift  will  be 
good,  though  the  delivery  be  to  a  third  person  for  another. 

^runson  vs.  Brunson,  608. 

GRAND  JURY. 

1.  Power  to  send  for  witnesses  in  gaming  cases.  The  State  vs.  Smith,  99, 
202. 

2.  Indorsement  of  finding  on  bill.     The  State  vs.  Elkins,  109,  112. 
See  Criminal  Law,  19  to  24. 

CfRANT. 

1.  Whin  it  begins  to  exist — date—^registration — relation.  The  date  of  a 
grant,  not  that  of  its  registration,  designates  its  commencement  as  a 
muniment  of  title.  Whenever  registered,  a  grant  relates  to,  and  has 
full  and  complete  existence,  for  all  purposes,  from  its  date;  the  registra- 
tion not  being  intended  to  give  it  existence,  but  to  preserve  Aad  perpet- 
uate the  evidence  that  it  already  exists,  and  being  itself  as  good  without 
as  with  a  date.  See  Van  Pelt  vs.  Pugh,  1  Dev.  &  Bat.  210.  Brown 
vs.  Baldridge,  1,  2,  3. 

3.  Limitation.  Hence  the  time  of  prescription  is  to  be  counted  from  the  date, 
and  not  from  the  registration  of  the  grant, — ^the  grantee's  right  to  sue  a 
trespasser  commencing  from  the  former  period,  and  not  at  the  latter. 
lb.,  2,  8.1 
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8.  Boundaries  of  obliterated^  how  restored,  Riggsva,  Parker,  4S,4Bjbl; 
Whiteside  vs.  Singleton,  318,  219,  220;  Yarborough  vs.  Memathy,4lS, 
418,  420.     See  Boundaries. 

4.  r  Entry  and  Or  ant,  partial  iavalidity  of,  for  loant  of  notice  to  occvpant.   If 

without  the  notice  required  by  the  act  of  1824,  c.  22,  §  6,  an  entry  be 
made,  including  in  part,  land  occupied  and  cultivated  by  another,  the 
entry  and  grant  therefor  obtained  are  void  pro  tanto.  And,  if  the  occu- 
pant after  the  raakiqg  of  such  entry,  agree  that  it  may  be  surveyed,  on 
condition  that  the  encerer,  after  obtaining  a  grant,  convey  to  him  the 
land  cultivated  by  him,  he  does  not  thereby  wave  the  notice,  nor  is  he 
estopped  to  insist  that  the  entry  and  grant  are  void.  Horn  vs.  ChU' 
dress,  102,  103, 105. 

5.  What  is  a  waver  of  such  notice  or  not.  This  case  distinguished 
from  Wilson  vs.  Hudson,  8  Yerger,  398,  where  the  occupant  was  pre- 
sent when  the  entry  was  made,  and  consented  thereto.     On  the  point  of 

the  partial  invalidity  of  the  entry  and  grant,  see  Dew  vs.  Nixon,  10 
Yerger,  518;  DanforthvB.  Wear,  5:  Cond.  R.  722;  2  ,Peters^23€.  lb., 
103,  105. 
(S.  Calls  in,  material  and  certain  control^  those  less  so.  The  most  material 
and  most  certain  calls  control  those  which  are  less  material*  and  leas 
certain.  Newson  vs.  Pryor,  7  Wheaton,  7.  Hence  where  a  grant  calls 
for  a  certain  number  of  poles  to  *'a  stake,  crossing  the  rtoer,"  the  line 
must  cross  the  river,  though  the  distance  termmates  before  reaching  it. 

Whiteside  vs.  Singleton,  207,  217,  218.    See  Inteepretatioh. 

.GUARDIAN  AND  WARD. 

1«  Purchase  by  guardi&n  with  ward's  money,  option  of  ward  as  to.     Ci^ 
linger  vs.  Stokes,  175, 190. 
See  Chancery,  20,  21. 

2.  •Appointment  of  guardian,  omission  of  wards*  names  in.    The  omission 

to  state  the  names  of  wards  in  the  record  of  the  appointment  of  the  guar- 
dian, if  a  defect  is  remedied  by  the  recital  of  their  names  in  the  guar- 
dian's bond,  entered  of  record  immediately  after  the  entry  of  the  ap- 
pointment.    Ross  vs,  Blair,  525,  545. 

3.  Whether  lease  of  ward* s  land  by  guardian  is  avoided  by  omission  ofeov' 

enant  against  wast^.  The  omission  of  a  covenant  ag^nst  waste  in  a 
guardian's  lease,  thoiigh  the  covenant  be  required  bv  the  statute  of 
1762,  c.  5,  §  13,  does  not  vitiate  the  lease,  or  absolve  tUQ  tenants  from 
the  duties  and  liabilities  of  the  relation.     Ibid.  545. 

HOMICIDE. 

See  Grimiital  Law,  IS  to  17. 

HUSBAND  AND  WIPE. 

See  Changeet,  22  to  35. 

1.  Divorce  a  mensa  ei  thoro,  alimony  thereupon,  131  to  137.  Divorce  a 
vinculo,  decree  thereupon  as  to  property,  Ibid.  Husband  cannot  resist 
a  decree  for  alimony  because  his  creditors  may  be  affected  by  it,  Ckimm 
vs.  Chunn,  135,  137.  Antenuptial  conveyance  by  wife  of  her  chattels. 
Jordan  vs.  Black,  142,  149.  Mi^rital  right  in  wife's  movables  and 
immovables.  McCollum  vs.  Smith,  342,  352,  357;  Kneeland  vs.  Em- 
ley,  620,  627,  630.    See  Coicflict  of  Laws. 

%.  Wife's  equity  to  a  settlement  out  of  her  personalty  not  reduced  into  poe- 
session.    JDearin  vs.  Pitzpmtrick,  551,  559,  560,  and  note. 

3.  Deed  of  feme  covert  cancelled  for  fraud  or  surprise  in  acknowledgment! 

or  not.    Montgomery  vs.  Hobson,  437,  456, 458. 

4,  Conveyance  by  husband  of  wife^s  land — analogy  between  emweyance  by 

fine  and  statutory  deed.    In  the  conveyance  by  fine,  the  conuaor^  ac- 
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knowledgment  of  the  conusee's  right  is  the  inception  of  theconteyancey 
The  judgment  of  the  court  perfects  it.  From  the  last  principle,  it  fol- 
lows, that  in  the  conveyance  of  the  wife's  land,  the  acknowledgment 
of  the  husband  and  wife  need  not  be  simultaneous,  nor  by  him  before 

her. 

In  the  conveyance  by  statutory  deed,  the  bargainee  has  an  incfioate  title 
by  the  signing,  sealing  and  delivering.  The  registration  makes  it  coro-* 
plete.  The  bargainor's  signing,  ^c.  stand  in  the  place  of  the  conusor's 
acknowledgment*  and  the  registration,  like  the  judgment,  accomplishes 
the  conveyance.  '  The  bargamor's  acknowledgment  of  the  signing,  &c. 
does  not  further  diveat  his  title;  it  only  authenticates  the  sicning,  &c.; 
and  in  the  register's  warrant  for  admitting  the  deed  to  record. 
A  feme  covert's  statutory  deed  of  her  land  more  closely  resembles  the  fine. 
Her  signing,  &c.  are  inoperative  till  acknowledged  in  court.  Her  title 
*  is  not  inchoately  divested  till  the  signing,  &c.  are  acknowledged.    The 

acknowledsment  is  the  first  act  which  has  legal  efiect,  but  when  made* 
the  deed  takes  effect  from  the  signing. 

Feme  CoverVs  deed  how  executed.  From  the  principle  that  it  is  the  hus- 
band's signing,  &c.  which  passes  his  right,  and  the  wife's  acknowledg- 
ment, which  passes  her's,  it  follows  that  her  acknowledgment,  when 
made  in  a  court  having  the  ri^ht  to  take  it,  is  good  to  divest  the  title 
from  her  signing,  &c.  by  relation;  whether  her  husband  is  present  to 
acknowledge  at  the  same  time,  or  is  absent  and  ignorant  of  the  transac-, 
tion,  and  though  he  never  acknowledge  his  signing,  &c.  Montgomery 
vs.  Hobson,  487,  448,  458. 
6.  Operation  of  our  statutory  deed  made  by  husband^  of  land,  the  joint  pro^ 
perty  of  himself  and  wije.  Statute  of  limitations.  Our  statutory  deed 
does  not  operate — like  the  ancient  feofiment — to  pass  the  fee  simple  and 
turn  all  other  estates  into  rights  of  entry  or  action.     It  operates — as  a 

S*ant — to  pass  nothing  but  what  the  bargainor  may  lawfully  sell.  See 
urrow,  93.  Therefore  a  husband's  deed,  acknowledged  or  proved, 
and  registered,  of  land  in  the  joint  seisin  and  possession  of  him  and  his 
wife,  is  not  a  discontinuance  of  her  estate.  The  bargainee's  possession 
is  not  adverse  to  her  right  any  more  than  her  husband's  was^  but 
is  consistent  with  her  right,  as  was  her  husband's.  Consequently  the 
statute  of  limitations  does  not  begin  to  turn  the  bargainee's  possession 
'  into  title  against  her  till  her  discoverture,  afler  which  her  title  will  be 
barred  by  the  adverse  possession  of  her  husband's  bargainee  In  seveuj 
and  not  in  three  years.     Miller  vs.  Miller,  484,  491,  496. 

IDIOT  AND  LUNATIC. 

1.  How  to  be  sued.  An  action  at  law  cannot  be  sustained  against  a  person 
in  the  character  of  guardian  of  a  lunatic,  without  joining  the  non  eom^ 
pas  in  the  action  as  a  party  defendant.  2  Saund.  383,  n.  4. 
3.  Fleading-~misjoinder.  If  a  count  against  a  partjr  as  guardian  of  a  luna- 
tic be  joined  with  one  against  him  in  his  own  right,  it  is  a  misjoinder, 
and  may  be  excepted  to  by  demurrer,  or  in  arrest  of  judgment.  Rod- 
ger s  vs.  Ellison,  88,  90,  91. 

See  Action  and  Suit.  « 

IMPUTABILITY  CRIMINAL. 

Conditions  of  criminal  imputability,  380,  381. 
See  CbiminalLaw,3. 

INDEMNITY. 

Equity  will  enjoin  the  enforcing  of  when,  356;  590,  594,  595. 
See  Bond,  1.    Lien.    Chancery,  36. 
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INDICTMENT. 

See  C&iMiKAL  Law,  19  to  35. 

INFANT. 

1.  May  elect,  at  majority,  to  take  property  purchased  by  his  guarditn  with 
bis  money,  or  the  money  and  mterest.    Election  deliberately  made 
bmds  bin).     Caplinger  vs.  Stokes,  175,  180. 
iSee  CHiNCERT,  20,  31. 

3.  Jiction  bv  and  again$t.  Where  a  set.  fa.  is  prosecuted  against  heirs, 
some  of  whom  are  infants,  to  subject  lands  descended  to  the  satisfac- 
tion of  the  ancestor's  debt,  a  general  appearance  thereto  and  demurrer 
by  counsel /or  the  defendants,  cannot  be  regarded  as  an  appearance  for 
the  infants:  more  especially,  if  the  mandate  be  to  make  the  writ  known 
to  the  guardians.     Valentiiie  vs.  Cooleyt  613. 

3.  Process  void  as  to  infants,  only  irregtuar  as  lo  adtUts  joined  therein,-^ 
Though  a  sci,  fa.  be  void  as  to  infants  for  want  of  personal  serrice,  it 
will,  on  that  account,  only  be  irregular  as  to  the  adults  joined  therein 
with  them;  and  a  judgment  and  sale  under  it  will  stand  till  rerersed  as 
to  the  adults,  and  pass  the  title  of  their  interest  in  the  land.    Rid. 

INJUNCTION. 

1.  To  prevent  the  collection  of  a  security  given  for  a  machine  which  proves 
to  be  unfit  for  its^purpose,  155,  157;  or  given  for  the  price  of  land  when 
the  vendor  has  not  been  evicted,  181,  186.  Not  granted  in  this  case, 
unless  fraud  is  allege d^ 

See  Bill  of  Exchanoe  and  P&omissort  Note.    Chahceet,  17, 
18,  19. 
3.  Not  against  indemnity  bond,  where  the  obligee  has  not  been  damnified, 
590,  594,  596. 

See  Bond  1,  3,  3.    Chancery,  36. 

INTERPRETRATION. 

1.  The  grammatical  connection  of  words  as  relative  and  antecedent  will  not 
be  allowed  to  prevail  to  the  aestruction  of  the  meaning  of  the  sentence. 
333,  334,  335.  The  State  vs.  Cherry. 
See  Criminal  Law,  36. 
3.  M'^here  the  interpretration  of  an  instrument  is  rendered  obscure  by  a  con-^ 
flict  of  its  grammatical  construction  with  its  scope  and  purpose,  resort 
may  be  had  to  extrinsic  evidence  to  determine  the  sense.  Roberts  on 
Frauds,  36,  37.     lUd.  336. 

3.  Rule  for  the  eonstmction  of  descriptive  calls  in  grants  and  deeds.    The 

general  and  superior  object  cannot  be  defeated  by  a  less  general  and  in- 
ferior direction;  and,  in  general,  the  higher  prevails  over  the  lower,  the 
principal  over  the  specific  direction,  18  Am.  Jurist,  from  Lieber's  Poli- 
tical and  Legal  Hermeneutics.     Note,  316. 

4.  Interpretration  of  deeds,  when  the  metes  and  bounds  are  regarded  as  the 

superior  object,  and  the  quantity  as  the  inferior  and  less  general  direo* 
tion*     Ibid.  316. 

INTERNATIONAL  LAW. 

See  Conflict  of  Laws.    Limitation  of  Actions  and  Suits  . . 

JUDGMENT. 

1.  State  judgment,  pleas  to,  and  authentication  of.     Estes  vs.  Kyle,  34,  41, 

43.     See  Authentication.     Conflict  oe  Laws,  1. 
3.  Res  judicata,  effect  of.     Ibid.     Note  43. 
3.  Reette  facts  or  reasons  on  which  founded  or  not.    In  the  exercise'  of  a 

special  jurisdiction,  if  the  proceeding  is  in  the  nature  of  a  suit,  and  the 
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order  taken  by  the  court  is  in  tBe  form  of  a  judgmfenl,  it  will  be  main- 
tlLinedj  though  the  entry  of  the  adjudication  do  not  show  that  all  the 
steps  required  by  the  act  of  Assembly  were  taken  previously  to  the 
judgment.     Stewart  vs.  Miller  ^  Moore,  574,  576,  578. 

See  Emancipation.  ' 

4'.  Same.  Of  inferior  jurisdietion — bill  of  excepfigns.  The  judgment  of 
an  inferior  jurisdiction  will  not  be  reversed  because  the  record  does  not 
show  the  evidence  upon  which  it  was  founded.  It  will  be  presumed 
that  there  was  sufficient  evidence  to  support  it.  The  want  of  evidence 
to  sustain  the  judgment  must  be  shown  by  a  bill  of  exceptions.  A  note, 
though  filed  by  the  justice  of  the  peace,  is  no  part  of  the  record  till 
made  so  by  bill  of  exceptions.     Union  Bank  vs.  Lovje,  225,  229,  2S1. 

JURISDICTION. 

1.  See  Judgment.    Justice  of  the  I^eace. 

2.  InferiiA-  Jurisd  ction.    A  justice  is  an  inferior  jurisdiction  in  the  sense  of 

the  act  of  1823,  c.  54,  §  3,  authorising  judgment  on  .affirmance  for  tii 
per  cent* per  annum,  in  addition  to  the  judgment  of  the  inferior  jurisdic- 
tion.    Union  Bank  Vs.;  Lowe,  225,  22S,  23i. 

3.  Justice  of  the  ])eace  has  jurisdiction  over  corporations  ()y  summons.   Ibid. 

239. 

JURY. 

Challenge  propter  affectum,  loose  expressions  of  opinion^  not  a  cause  of. 
HowertonvB.  The  State,  262, 263, 264.     Se6  Criaiinal  Law,'16. 

JUSTICE  OF  THE  PEACE. 

1.  5cc  Jurisdiction.    Judgment.  .      ' 

Jurisdiction  extended,  construction  of  latJb.  By  the  act  of  1837,  c.  22, 
^  1, extending  the  jurisdiction  of  justices  of  the  peace,  their  jurisdiction' 
IS  confined  to  the  case  of  a  liability  arising  directly  out  of  the  instrument 
itself;  and  does  not  embrace  an  indirect,  collateral  or  contingent  liabi- 
lity, created  riot  by  the  terms  of  the  instrument,  but  by  operation  oflaw, 
as  the  liability  ot  endorser,  &c.    Mitchell  vr.  Miller,  510,  511,  512.' 

LAND. 

Entry  of,  occupied  by  another  without  notifying  him,  void.     HornYB^  ChU' 
dressi  I02j  10&. 

What  would  be  a  waiver  of  notice,  or  not.    Ibid.  104.  .   , 

Entry  and  grant,  partial  invalidity  of  in  this  case.    Ibid.  103, 105. 
See  Grant. 

LANDLORD  AND  TENANT. 

1.  Landlord's  lien  on  crop  for  rent.     Landlords,  by  virtue  of  the  "lien  on 

the  crop  growing  on  the  rented  premises,*'  given  by  the  act  of  1825,  c. 
21,  have  no  property  in,  or  right  to  the  crop,  and  can  maintain  no  action 
grounded  on  any  taking,  or  detaining  of,  or  injury  to  it.  Hardeman 
vs.  Shumate,  398,  402,  403. 

2.  Landlofd^s  precedence  of  debt  ftr  rent,  how  secured.    The  landlotd's 

debt  for  rent  is  entitled  to  satisfaction  out  of  the  crop  growing,  8cc., 
precedent  to  all  other  debts  of  the  tenant;  and  this  precedence  is  pre- 
served by  bringing  suit  for  the  debt,  within  three  months  afler  the  rent 
falls  due,  and  prosecuting  it  to  judgment, — the  lien  of  which  judgment, 
and  the  execution  thereon,  takes  date  from  the  day  the  rent  fell  due. 
I\id.  402. 

3.  I'Vhi^i  tenant^s  possession  becomrs  adverse.     To  break  the  continuity  of 

thelandlord'tf  posi^ession  held  by  tenant,  and  arrest  the  operation  of  the 
statute  of  limitations  founded  on  such  possession,  the  possession  of  his 

87 
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tenants  mast  have  become  adverse  to  bim;  and  their  poflsesrion  be- 
comes adverse  from  the  time  their  attornment  to  another  laodlord  b 
known  to  the  first.    Ros9  vs.  Blair,  535,  54&|  546. 

LAPSE  OF  TIME- 

Wh^n*it  is  a  bar  to  a  specific  performance-    Koen  vs.  White f  858|  S61,S69fr 
See  Chaiice«t«  6. 

LARCENY. 

See  Criminal  Ljiw,  37, 

LEASE. 

By  guardian  of  Sard's  land,  omission  of  covenant  against  waste  inj  does  nol 
invalidate.     Roits  vs.  Blair,  535,  545. 
See  OuABDi^A'ir  ANn  Ward,  3. 

LEGACY. 

Who  takes.'  grandchild  ill  venire  matri$f  tohuh  Smart  vs.  King,  149,  158. 
See  CHAirc£Rr,40,  Johnson's  Digest,  Chancery,  1193;  Roper,  c.  3,  S 1, 
9.  Vested,  favored  in  law.  Indicia  of.  Underwood  vs.  Ditmukett 
399,  806,  910.     See  Chakcery,  40, 41,  43. 

LEX  DOMICILII. 

Governs  marital  right  to  wife's  movables^  and  acquisitions  in  the  place  of 
her  residence.  ■  MeCollum  vs.  Smith,  943,  953,  957.  Kneeland  vs. 
Ensley,  630,  637,  630. 

See  Conflict  of  Laws,  9  to  8.    Chahcbrt,  36, 37. 

LEX  LOCI  CONTRACTUS. 

Of  marriage  governs  marital  right  in  movables  when  neither  partyhas  any 
determinate  domicil.    MeUoUum  vs.  Smith,  943,  953,857',  Kneelmi 
vs.  Entley,  630,  637,  630. 
See  Conflict  of  Laws,  9  to  8.    Chancrrt,  36,  37. 

LIEN. 

1.  Of  vendor  on  sale  of  goods.     Oambling  vs.  Read,  881,  384,386. 
See  Chancrrt,  99.     Salr,  7,  9. 

3.  Landlord* 9  for  rent.    Hardeman  vb.  Shumate,  S9S,  il09r9. 

See  Landlord  AND  Tenant,  1,  3. 
9.  Unaccompanied  with  possession,  nature  of  considered  in  note  to  Harde^ 
man  vs.  Shumate,  409. 

4.  Of  party  against  whom  indemnity  is  taken.    If  a  surety,  Joint  controe- 

tor,  or  assignor  take  from  his  co-surety,  co-contractor,  pnncipal  or  as- 
signee;  an  mdemnity  against  his  liability  to  the  creditor,  the  creditor  htt 
no  specific  Hen  on  the  fund  constituting  the  indemnity.  MoUoyiM* 
EUam,  590,  596.     Nashville  Bank  vs.  Orundy  &  Hays,  356. 

LIMITATIONS  OF  ACTIONS  AND  SUITS. 

t,  Lex  Fori.  The  statute  of  the  state  in  whose  courts  a  suit  is  proeecutedr 
must  prevail  in  all  actions.    Estes  vs.  Kyle,  84,  41,  49. 
See  Conflict  of  Laws,  1. 
3.  Claim  to  realty.    Date  of  grant.    Grantee  has  cause  of  action  from  the 
date  of  his  grant:  and  the  time  of  prescription  is  to  be  counted  from  that 
period,  and  not  from  the  registration,    nrown  vs.  Baldridge,  1,  3, '9. 
See  Grant. 
9.  Same.     Color  of  title  void  or  voidable.    Seven  yoRrs  possession  of  land 
under  a  deed,  though  founded  on  a  void,  or  voidable  decree  in  cban- 
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eery,  will  perfect  the  title  in  the  possesspr.     Whiteside  vs.  Singleton^ 
207,  234. 

4.  Same,  FosMetsion  by  hmband'e  vjendee  of  lands  the  joint  property  of  him 
and  his  wife.  In  thifl  case,  the  statute  of  limitations  does  not  begin  to 
rnn  against  the  wife  till  her  discuverture^  af^er  which  her  title  will  be 
barred  by  the  adverse  possession  of  her  husband's  bargainee  in  seven 
and  not  in  three  years.'  Miller  vs.  MiUj^,  494, 496^ 
See  Husband  and  Wife.   Feme  Covert.  LANDZiORD  and  Tenan^. 

Ji.  Same,  Possession  under  a  verbal  pur ehase.  A  possession  of  land  taken 
in  consequenpe  of  a  verbal  sale  is  the  possession  of  the  vendor  and  under 
his  title;  but  if  a  conveyance  be  maide  to  the  verbal  vendee^  he  may 
couple  his  possession  before  and  after  the  deed  together^  so  as  to  gain 
the  protection  of  the  statute.     Valentine  vs.  Cooley,  61$, 

j6.  Against  Executors  and  .Administrators,     See  that  Title  in  this  index. 

7.  Between  ward  and  Guardian. 

See  Guardian  and  Ward.     Chancery,  20,  21. 

.9^  Between  bailor  and  bailee.  If  on  the  marriage  of  a  child,  slaves  be  put 
by  the  father  into  his  possession,  without  any  expression  of  the  father's 
purpose  therein^  it  is  to  be  regarded  as  a  bailment  and  not  a  gifl  under 
the  North  Carolina  act  of  1806^  And  no  length  of  possession  will  give 
the  bailee  title  under  the  act  of  limitations.  But,  in  such  case,  he  may 
acquire  title  under  that  act,  by  afterwards  assuming,  with  the  father's 
knowledge,  to  hold  them  for  himself;  or  by  the  father's  treating  the  pos- 
3es8ioQ  as  the  possession  of  the  child,  as  by  requesting  the  child  to  give 
the  slaves  to  a  grandchild;  for,  from  hence  it  may  be  inferred  that  the 
transaction  was  a  gift  at  tirat,  or  that  a  gift  had  been  afterwards  made^ 
MeKisiek  vs.  McKisick,  427,  434,  436^ 
See  C^ii'T' 

;».  For  penalties,  SI  Eliz^c.  5,  §  6,— 1829,  c.  62,  §  2.  Actions  for  penal- 
ties where  the  recovery  is  for  the  ffuvernment  alone,  inust  be  prosecuted 
within  two  years  after  they  shall  have  accrued.  The  statute  of  Eliza- 
beth, so  limiting  those  actions,  is  in  force  in  Tennessee.  The  State  vs. 
Moorej  ^76,  477,  478. 
See  Penalty. 

10.  See  the  section  of  the  statute  of  Elizabeth,  note  478. 

11.  Between  trustee  and  beneficiary y  direct  and  implied  trusty 

See  CHANCERY,  44j  54. 
^9.  Equity  of  redemption. 

See  Chancery,  44. 
13.  Other  equitable  demands-    Note.,  page  518. 

LOTTERY. 

See  Chancery,  43.    Constitutional  LaW;. 

LOUISIANA. 

Descent  of  movables  and  immovables  in,  McCuUom  vs.  Smith,  342,  352, 
857;  Kneelahd  vs.  Ensley,  620, 627,  630. 
See  CoNFjt.icT  of  Laws,  3  to  8. 

LUNATIC. 

See  Idiot  and  Lunatic,  1,  2. 

MAINTENANCE. 

See  Champerty. 
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4.  Sale  of  lands  by  after  Jiat  for  writs  of  error  and  supersedeas^  void.— 

Claiborne  vs.  Crockeit^  601 ,  609,  612. 
3.  Effect  of  his  deed  made  under  a  bare  direction  in  a  decree  that  he  should 

make  it.    Ibid, 

'  See  Chancert,  16|  4^,  47. 

MILITIA  DRILL. 

*     'Misfeasance  to  go  through  in  the  public  squares  and  business  resocts  of 
towns  and  vdiages.     Childress  vs.   VoyrySi  561 ;  563,  564. 
See  Case,  AcTioif  of. 

MILL. 

See  Watercourse. 

MISFEASANCE. 

Definition,    The  performance  in  an  improper  manner,  place,  or  time  .of  an 
act  which  it  was  a  party's  duty,  contract,  or  right  to  do,  is  a  misfeasance. 
Chitty's  General  Practice^  9.     Childress  vs.  Fotirte,  561,  56S,  564. 
See  Case,  Action  of.     5,  6,  7. 

MORTGAGE, 

Bights  and  liability  of  mortgagor.  JRi^ht  of  Redemption.  Limitaiion.— 
Even  in  case  of  a  direct  trust,  and  in  a  suit  between  trustee  and  benefi- 
ciary, the  statute  of  limitations  may  be  a  bar  to  the  claim  of  the  latter. 
But  the  relation  of  mortgagor  and  mortgagee  is  not  that  of  trustee  and 
beneficiary.  It  stands  upon  grounds  peculiar  to  itself.  The  mortgagee 
has  the  right  of  possession,  and  it  is  &r  himself  from  the  first.  But  the 
mortgagor's  equity  of  redemption  does  not  depend  upon  that  possessioD, 
and  cannot  be  afiected  by  it,  or  barred  by  the  continuance  of  it,  under 
whatever  circutnstances  or  pretensions,  short  of  the  time  when  a  pre- 
sumption of  right  will  arise.  But  if  the  mortgagee  sell  the  property  and 
convey  it  in  fee,  the  purchaser,  though  at  the  time  AWare  of  the  equity 
of  redemption,  will  be  protected  by  the  statute;  for,  though  notice  of  the 
equity  fixes  him  with  a  crust  for  the  mortgagor^  it  is  not  direct,  but  im- 
plied; and  to  enforce  that  species  of  trust,  the  beneficiary  must  sue 
within  the  time  of  limitation.  For  in  sucji  pase  the  purchaser's  posses- 
sion is  for  himself,  and  his  duty  to  the  mortgagor  does  not  arise  out  of 
the  transaction  whereby  he  acquired  the  possession,  but  is  implied  from 
the  notice  of  his  vendor^s  duty.  JVood  v».  Jones,  519,  ^Ifi)  ^I^* 
See  Chancery.    Harrison's  Digest,  1510,  1511.        .^ 

NEW  TRIAL. 

1.  For  what  cause.  Absence  of  evidence  Tsnown  at  trial.  It  is  not  error 
lo  refuse  a  new  trial  upon  the  plaintiff's  affidavit  of  materiality  of 
evidenqeknown  to  him  before  the  trial,  or,  if  unknown  to  him,  with- 
out the  accompanying  affidavit  of  tl^e  witness.  Cozart  vs.  Lisle^  65, 
67,  68. 

3.  iSofiif.  Discovery  of  new  evidence.  If  an  affidavit  for  new  trial  on 
thegroundof  newly  discovered  evidence,  shows,  that  before  the  trial, 
due  diligence  was  used  to  procure  evidence  of  the  fact  expected  to  be 
proved  by  the  newly  discovered  evidence,  and  the  fact  is  material,  it  is 
error  to  refuse  a  new  trial  thereupon.    Potter  vs.  Coward,  22, 25,  27. 

S.  Same,  Insufficiency  of  proof  Tho  court  of  errors  will  not  set  aside  a 
verdict  upon  the  ground  merely  of  insufficiency  of  proof.  Angus  vs. 
Dickerson,  459,  469,  470. 

4.  Same.    Preponderance  of  proof    The  court  of  errors  will  set  aside 
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verdicts  approved  by  the  circuit  courts,  in  tliose  cnses  only,  where  th« 
weight  of  the   testimony  against  the  verdict  greatly  preponderates. 
Yarboroue;h  vs.  Abernathy,  41 3,  418. 
5.      Same,     V'erdict  against  ewidence.     The  court  of  errors  will  not  grant 
a  new  trial  if  there  be  any  proof  by  which  the  verdict  can  be  sustained. 
Dodge  vs.  Britiain,  84,  85, 86.     HArrison's  Digest,  1525. 
6»      Same,     Loose  expressions  of  jurors  as  to  prisoners  guilt.    Loose  im- 
pression^  andcunversations  of  a  juror  as  to  the  prisoner's  guilt  or  inno- 
cence, founded  upon  rumor,  would  not  if  disclosed  by  him  or  others  to 
the  court  on  the  KelectiQn  of  tl^e  jury,  have'  the  etfect  to  set  him  aside 
as  incompetent;  nor  if  disclosed  after  verdict,  be  a  cause  of  new  trial. 
Hotoerton  vs.  The  State,  262,  263,  264. 
J.      Second  New  Trial.     If  the  facts  submitted  to  a  jury  do  not  sustain  the 
verdict,   it  will  be  set   aside  and  a  new  trial  granted;  and  the  act  of 
1801,  c.  6,  §  59,  which  says  that  not  more  than  two  new  trials  shall  be 
granted  to  the  same  party,  does  not  prevent  the  court  from  granting 
new  trials,-TT-for  error  in  the  charge  of  the  court  to  the  jury;  for  error, 
in  the  admission  or  rejection  of  testimony;  for  misconduct  of  the  jury, 
and  the  like.     Trott  vs.  IV^est,  163,  166. 

NOW  EST  FACTUxM. 

See  Criminal  Law,  39. 

NONRESIDENT. 

Bargainor,  how  deed  may  be  proved.     Hockell  vs.  Benson,  S,  6, 7. 
See  Deed. 

NUISANCE. 

See  Criminal  Law,  40,  41,  42.     Watercourse. 

NON-SUIT  AND  NOLLE  PROSEQUI. 

The  terms  non-suit  eind  nolle  prosequi  have  long  been  confounded  in 
Tennessee,  and  used  as  convertible.  Since  the  act  of  1801,  c.  6,  §  58, 
providing — *'that  every  person  desirous  of  suffering  a  non-suit  on  a  tri- 
al at  law,  shall  be  barred  therefrom,  unless  he  do  so  before  the  jury  retire 
from  the  bar" — the  motion  to  take  a  non-suit,  when  made  by  a  plaintiff, 
.i$  equivalent  to  the  motion  to  enter  a  nolle  posequi;  and  it  is  error  to 
refuse  the  motion,  though  made  after  the  evidence  has  been  heard  by 
the  jury,  and  they  have  been  charged  by  the  court.  Wherever  at  com- 
mon law,  the  plaintiff  could  enter  a  n;)lle  prosequi,  he  i^ay,  by  our  prac- 
.tice,  under  the  act  of  1801,  euter  a  nonrsuit.  See  Lee's  Dictionary  of 
Practice*     Nolle  prosequi.     Par  tlow  vs,  Elliott,^!,  a49,  5^1, 

N.UL  TIBL  RECORD. 

Plea  of,  only  mjcie  of  questioning  record.     Barkley  vs.   T^c  ^tate,  93, 

94. 

See  Criminal  i^aw,  39. 

PARAPHERNAL  PROPERTY. 

See  McCollum  vs.  Smith,  342;  Kneeland  vs.  Ensley,  620. 

PARTNER. 

Liability  to  others.  Liability  of  one  on  consideration,  when  the  other 
has  contracted  under  seal.  Where  a  contract  which  must,  by  Jaw,  be 
in  writing,  is  made  in  writing  under  seal  with  one  partner,  who  gives 
his  bill  single  for  the  price  of  the  thing  purchased,  the  other  partner 
.  jcannot  be  sue<l  upon  the  consideration.  Harris  vs.  Miller,  158, 160^  16L 
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PENALTY. 

Must  be  8^•ll  for  in  two  yeara  after  it  accrues,  where  the  recovery  it  for 
the  State  alone.     The  Siaie  vs.  Moore^  476,  477, 478,  where  see  statute 
of  Elizabeth. 
See  Limitation  er  Actions  and  Suits,  9,  10. 

PLEADING. 

L     Partie8%     Tenantt  in  common.    One  tenant  in  common  may  sue  io 
ejectment,  or  forcible  entry  and  detainer  without  joining  his  co-tenant. 
Turner  vs.  Lumbriek^  7, 11. 
See  Forcible  Enrtet  and  Dbtainbr, 

S.  Same,  Joint  eoniraetors,  \\\  the  joint  owners  of  a  fund  must  join  i^ 
any  action  for  its  recovery;  and  each  has  arigfcit  to  use  the  names  of  all 
the  rest  in  bringing  and  prosecuting  the  suit.  Therefore,  though  one  be 
paid,  he  cannot,  without  the  consent  of  all,  withdraw  his  name  or  disj 
miss  the  suit,  even  as  to  himself;  and  if  he  be  pernyitted  to  do  it  by  the 
court  it  is  error,  because  it  defeats  the  action  Qt  which  neither  owner  of 
the  fund  has  exclusive  control,  having  therein  np  separate  interest. 
Gray  vs.  Wihon,  S94,  897. 

■3.  Condition  Precedent.  In  a  covenant  to  cat  a  certain  number  of  cords 
pf  wood,  at  any  place  the  covenantee  see^  proper,  these  latter  words 
do  not  impose  it  on  the  covenantee,  as  a  condition  precedent,  to  seek  the 
[cpvenantprand  give  him  notice  of  the  place;  and  a  plea  of  want  of  no? 
tice^  not  averring  that  the  covenantor  offered  to  commence  the  work  and 
desired  to  be  shown  the  place,  and  continued  ready,  &c.  is  bad  npoq 
deniurrer.  M<u$ey  vs.  ShieldM,  78,  79. 
dee  Contract. 

4.  -P^o  in  bar  must  amwer  the  whole  ^avamen,  A  plea  in  bar  pleaded  to 
to  the  whole  declaration,  must  contain  a  sufficient  answer  in  law  to  the 
t0Ao/e^ravainen,  or  cause  of  action :  otherwise  it  is  ill  for  the  whole;  and 
the  plaintiff  is  entitled  to  recover  for  the  whqle.  Gould's  PL,  c.  6, 
§  98,  and  authorities  there  cited.  Reed  vs.  Moore ^  80,  81. 
'  f.  iVhen  plea  answers  part  only,  how  to  except  to  it.  Where  matter 
pleaded  as  ai)  answer  to  the  whole,  is,  in  law,  a  good  answer  to  pari  qn-^ 
fy,  the  proper  iQode  of  excepting  to  it  is  by  demurrer.  Gould,  loeOf  eU., 
§  104,  sub-eec,  1;  1  Saund.  38.  (n,  8.)  /6td,  80,81.  Harrison's  Di- 
gest, 1638. 

p,  San^.  Usury.  Therefore,  as  a  usurious  contract  is  not  void  sit  iotOg 
but  only  for  the  excess  of  usurious  interest;  if  a  defendant,  who  is  siied 
Qn  such  contract,  plead  the  usury  as  an  answer  to  the  whole  detqand, 
it  is  bad  on  general  demurrer;  and  the  plaintiff  will  be  entitled  to 


joinder,  and  mav  be  excepted  to  l^y  demurrer,  or  iq  arrest  of  judgment 

Rogers  vs.*  EUton,  88',  90,  91. 
%.  Same,     Counts  requiring  different  pleas  and  j lodgments  cannot  be  joined. 

1  Chitty's  PI.  308;  17  Johns.  R.  117.    Angus  vs.  Diekersmi,  459,  466, 

467. 
$,  Counts  in  tort  or  eontraet.     When  a  contract  creates  the  defendant's 

duties  and  obligations,  and  he '  is  sued  for  a  breach  of  them,  whether 

counts  assigning  such  breach,  are  in  contract  or  in  tort,  depends  upon 

their  conclusion.     Ibid,  466—7. 
1  0.  Counts  in  tort.    A  count  ascribing  to  the  defendant's  mere  negligence 

and  carelessness,  the  loss  of  a  negro,  whom  hC;  as  hirer,  was  bound  to 

re-deliver,  is  a  count  in  tort,  because  the  loss  is  laid  to  the  want  of  care, 

not  to  the  failure  to  re-deliver.    Ibid,  466,  467. 
}).  R^ef  to  dietinguiih  between  counts  in  case  ex  contractu  and  t9  deHctih 
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In  the  farmer i  the  contract  and  its  f  iolaiiion  af^  ih^  gi$t  of  the  auit,-^ 
the  injury  sustained  thereby  is  collateral  thereto.  In  the  latter^  the 
wrong  done,  whether  by  misfeasance^  malfeasance,  or  nonfeasance,  is  the 
gist  of  the  action,  the  contract,  collateral  thereto<  BaxUr  4r  Htckg  ys« 
PopCi  467,  in  note.     Harrison's  Digest,  1611. 

IS.  Matement  pita  in,  judgment  or  ddmurrer  to*  The  judgment  or  de-' 
murrer  to  a  plea  in  abatement  is  respondeas  ouster.  It  is  error  to  render 
judgment  final.  McBee  vs.  The  State,  133|  12d|  134;  BiehomYB.  Le 
Maitre,  S  Wilson,  367;  Uarrison^s  Digest,  1699. 

IS.  Repleader.  Immaterial  issue.  If  an  immaterial  issue  be  submitted  to 
a  jury,  and  a  verdict  is  rendered  thereupon,  final  judgment  cannot  be 
pronounced  upon  the  finding;  but  only  a  judgment  of  repleader*  Trott 
vs.   West,  163,  i69. 

14.  Declaration,  Demurrer*  If  covenant  be  brought  on  a  covenant  of 
warranty  in  a  deed,  and  it  appears,  on  the  face  of  the  declaratiori,  that 
the  warrantor  was  out  of  possession,  and  that  the  land  was  adversely 
held,  at  the  time  of  the  warranty,  a  general  demurrer  to  any  pleading 
in  the  case  will  reach  the  declaration.     Williams  vs.  Hogan,  180,  189« 

15.  •Aider  by  verddet.  Want  of  plea  and  issue  not  aided  by  verdict.  When 
there  is  no  plea  and  no  issue  joined  between  the  parties,  the  court  haif 
no  power  to  empannel  a  jury;  and  if  it  do,  and  a  verdict  be  found 
and  judgment  pronounced  thereupon,  the  whole  proceedings  are  null. 
The  want  of  a  similiter ^  but  not  of  a  plea,  will  be  aided  after  verdict. 
Mosley  vs.  Mattheufs,  578,  579,  580;  Harrison's  Digest.  1643,  164S, 
1644. 

See  Akobstoa  awd  Hkib,  S.    House  vs.  Mitchell,  188. 

POSSESSION. 

Statute  of  limitations.  Possession  taken  under  a  verbal  contract  of* 
sale  may  be  coupled  with  possession  under  a  conveyance  so  as  to  gain^ 
the  protection  or  the  statute.     Valentine  vs*  Cooleyf$t$,  6lB,  619. 

POWERS  OF  ATTORNEY. 

When  a  power  wUl  be  presumed  to  be  dulif  proved.  When  the  parties ' 
in  equity,  in  their  pleadings,  treat  a  title  ttfr  vested*  in  one  of  them  by , 
virtue  of  a  deed  made  under  a  power  of  attorney,  which  is  not  exhibited 
in  their  pleadings,  the  Couft  will  teike  it  for  granted  that  the  power  was  * 
well  proved  for  the  purpose  of  authorising  the  conveyance.  CUnbome' 
vs.  Crockett,  607,  612. 

PRACTICE. 

1.  Prpcess,  Summons,  Inactions  against  heirs  on  covenant  of  voarranty 
In  an  action  against  heirs  on  their  ancestor's  covenant  of  warranty,  the 
original  writ  must  be'  senrt  out  against  all,  and  if  it  be  served  on  some,  • 
and  returned  non  est  irgoenJtus  sa  to  the  others,  the  plaintifiT  must  sue 
out  an  edias  and  pluries  against  those  not  served.  House  vs.  Mitchell, 
188,  140,  14t,  and  note;  Harrison's  Digest,  1545. 

3.  Summons.    Distringas.    The  process  a^aiust  corporations,  ■  as  against 

other  persons  is  summoni,  and  not  distringas.     Union  Bank  vs.  Lowe, 
226,  229,  231. 
See  Corporation,  Harrison's  Digest,  1770. 
8.  By  whom  process  may  be  served.    A  deputy  sheriff  may  serve  process; 
issued  by  a  justice.    There  is  no  law  directly  coufering  the  power,  but 
the  usage  has  long  prevailed,  and  several  statutes  recognized  it.    1794, 
c  1,  §  53,  56;  l801,  c  7,  §  5;  1835,  c  66,  §  1;  1937,  c  85,  §  4.     Ridr 
280. 

4.  Process  against  infants  must  be  personally  served.    Though  a  sei,  fa. 


688  INDEX. 

PRACTICE— Cow^mwerf. 

be  void  as  to  infants  for  want  of  ])ersonal  service,  it  wilf,  on  that  ac- 
count, only  be  irregular  as  to  the  adults  joined  therein  with  them;  and 
a  judgment  and  sale  under  it  will  stand  till  reversed  by  the  adults,  and 
pass  the  title  of  their  interest  in  the  land.  Valentine  vs.  CooleVy  618, 
618,  619. 

5  •Appearance— for  infants.  Where  a  sei,  fa.  is  prosecuted  against  heirs, 
some  of  whom  are  infants,  to  subject  lands  descended  to  the  satisfaction 
of  the  creditors'  debt,  a  creneral  appearance  thereto  and  demurrer  by 
counsel /or  the  defendants y  cannot  be- regarded  as  an  appearance  for 
the  infants;  more  especially  if  the  mandate  be  to  make  it  known  to  the 
guardians.     Ibid,  61S,  618,  619;  Harrison's  Digest.  1769,  1770. 

6.  Triat,  putting  off.   Msenee  ef  witnesses.    It  is  not  error  to  refuse  a  con- 

tinuance, on  an  affidavit,  stating  the  absence  of  witnesses  summoned 
to  prove  the  peudency  of  a  prior  suit  for  the  same  cause,  thfe  pltiintiff 
releasing  that  suit  of  record.  Nor  is  it  error  to  reflise  a  continuance  on 
an  affidilvit,  stating  the  absence  of  witnesses  summoned  to  support  the 
character  of  the  defendant's  witnesses.  Turner  vs.  Lumbrick,  7,  14, 
13. 

7.  Same.     Discretion  of  court.    Though  the  court  of  errors  entertain  a 

clear  opinion  that  an  affidavit  offercsd  in  the  circuit  court  for  a  continu- 
ance was  sufficient,  yet  they  will  interfere  with   great  caution  and  cir- 
cumspection to  control  the  discretion  of  the  circuit  judge.     Goodman 
vs.  The  State,  196,  197. 
See  Criminal  Law,  S3. 

8.  Irial — conduct  of  cause.     Rules  as  to  the  order  and  conduct  of  trials 

iiiay  be  inflexibly  adhered  to,  or  relaxed,  according  to  the  discretion  of 
the  presiding  judge,  and  the  circumstances  of  each  case,  so  as  thereby 
to  attam,  and  not  defeat  the  end  of  their  adoption.  \Cozart  vs.  LisU, 
.       65,  67,  68.  ' 

9.  Same.     Same*    Evidence  closed— fresh  proof.     The  plaintifi's  counad 

having  stated  that  his  evidence  was  closed,  and  the  defendant's,  thai 
^.^^  would  be  introduced  on  his  side,  it  is  not  error  to  refuse  the  plain- 
tiff leave  to  examine  a  witness  summoned  by,  and  attending  on  behalf 
of  the  defendant,  however  material  his  testimony.  Wills  vs.  Jitchesoih 
i?  ?"§•  ^^^*  ^^^  ^-  125.  lb.  67,  68.  And  see  Giles  ra.  Powell,  i 
C.  &  P.259,  Harrison^s  Disrest,  1790.     Note,  page  68. 

10.  Verdic^y  presumption  iti  favor  of.  Unless  the  bill  of  exceptions  appear 
to  contam  all  the  evidence,  or  all  the  material  evidence,  it  will  be  pre- 
sumed that  there  was  sufficient  evidence  to  support  it.  Trott  vs.  West, 
163,  168,  169.  *' 

See  Bill  of  ExcEPxroKs,  1,  2,  3. 
IJ-  Y^f^^<^ingsnfterverdiet..  See  St^w  Trial.   Harrison's  Digest,  1585. 

12.  Judgment,  arrest  of,  for  what.  Not  because  the  record  does  not  show 
the  evidence  upon  which  it  was  founded.  Union  Bank  vs.  Lowe,  225, 
229,  231. 

to    ^.y^^^/'^ooMfiNT,  BfLL  OF  Exceptions.   . 

13.  Ji^lpf  Exceptions.     See  that  title,  and  Evidence. 

14.  Inctdenlal  proceedings.  Amendment  of  jvstices  record,  entry  of  ap- 
peal. The  justices'  omission  to  enter,  fv\<i\i\i  mistake  in  entering  a 
party  s  prayer  for,  and  the  grant  of  an  appeal,  may,  on  motion  in  the 
circuit  court,  be  amended  bv  the  justice,  by  supplying  or  correcting  the 
omitted  or  mistaken  entry,  by  means  of  the  recital  in  the  appeal  bond, 
iiutthe  recitals,  per  se,  cannot  be  taken  bv  the  court  above  instead  of 
tde  entry.  These  amendments  are  witliin  the  spirit  and  meauiogi 
though  not  within  the  words  of  the  act  of  1821,  c  21,  §  1.  LawUr  vs. 
WoM|flrrf,  15,  16.  »         »  V 

15.  Diminution.     Certiorari  Hw^rded  anl  diminution  suggested  aAer  judg- 
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meot  entered  in  the  supreme  court,  the  suggestion  being  supported  by 
a  copy  of  the  record  from  the  court  below,  showing  the  diminution. 
Trottvs.  West,  163,  167,  168. 
16.  See  Non-suit  and  Nolle  Prosequi.    Appeal.    Certiorari. 

PRESENTMENT. 

See  Criminal  Law,  id  to  25. 

PRINCIPAL  AND  AGENT.      • 

See  Agent  and  Principal. 

PRINCIPAL  AND  SURETY. 

See  Surety. 

PROBATE. 

See  Deed.  Mode  of  proving  deed  of  Hon -resident,  an^  certifying  ii  jRo- 
cJiell  vs.  Benson,  8,  4,  7. 

PROCESS. 

See  Practice,  1,  3,  3,  4. 

PRO  CONFESSO. 
See  Chancery,  45. 

RECEIPT. 

Consideration.  A  receipt  given  by  a  ward  at  majority  to  the  guardian, 
acknowledging  satisfaction  in  full  of  all  demands  on  account  of  the 
guardianship,  if  the  ward  be  a  daughter,  and  under  the  father's  control, 
will  not  be  binding  on  the  ward:  and  must  be  shown  to  have  been  sup- 
ported by  a  consideration  upon  the  ward's  bill  for  an  account  in  equity, 
MeCoUum  vs.  Smith,  Sift,  356,  357. 
See  Chancery,  2. 

RECITALS. 

In  apfeal  bond,  effect  of.     Not  of  themselves  sufficient  to  amend  the 
omission  of  the  prayer  for,  and  grant  of  appeal  by  justice,    howler  vs. 
Hovoard,  15,  16. 
See  Practice,  9.    Appeal. 

RECOGNIZANCE. 

1.  Taking  and  filing  in  court  by  justice  makes  it  part  of  court's  record. 
Barkley  vs.  The  State,  98, 94.  So  filed  cannot  be  questioned  by  nan  est 
factum.    lb. 

3.  Returned  and  filed  by  justices,  and  witnessed  by  them,  sufficient  evi- 
dence of  being  taken  before  them.     The  State  vs.  Cherry,  333,  386. 

3.  Taken  liy  SherifiT  from  prisoner  committed  by  magistrate  because  he 
did  not  know  whether  the  ofTenceJwas  bailable  or  not,  void<  The  Staie 
vs.  Horn,  473,  475,  476. 

4.  See  on  all  these  pojnt,  Criminal  Law,  36,  39. 

RECORD. 

1.     To  suit  on  State  record,  what  pleas  will  lie.     Estes  vs.  Kyle,  34,  41, 

43. 

See  Conflict  of  Laws,  11.    Constitutional  Law,  I. 
3.      Faith  and  credit  to  be  given,     lb. 
9.     Evidence  does  not  become  part  of^  unless  made  so  by  bill  of  exceptions; 

88 
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as  note  upon  which  suit  before  justice  was  prosecuted.     Union  Bank 
vs.  Lotoe,  225,  229. 

REGISTRATION, 

1.  Of  grant  does  not  give  it  existence,  but  only  preserves  and  perpetuates 
the  evidence  of  its  existence.     Bro^nvs.  Baldridge^  I»  2,  S. 

2.  Of  deed  of  71  on-re«i(fenf  bargainor  underact  of  1807,    c.  85,  §  8.    Ho- 
ehell  vs.  BensoUy  8,  4,  7;  Montgomery  vs.  Hobson,  487,  455. 

See  Grant,  I. 
8.     Irreg'ular,  effect  of  on  party's  title,  and  purchaser  under  it.    RoekeUys* 
Benson^  8,  4,  7. 
See  Deed,  1,  2,  S. 

4.  Completes  the  title  which  was  onlv  inchoate   by  the  'signing,  sealing 
and  aelivering.     Montgomery  vs.  Jf7o6«on,  487,  448,  451. 

See  Deed,  Husband  &.  Wife,  4. 

5.  Date  of,  «iay  be  supplied  by  testimony  of  deputy  register.     Miller  vs. 
EstiU,  479,  483,  484. 

See  Deed,  5. 

REMARKING. 

See  Boundaries. 

Quaere  whether  the  principle  of  it  applies  to  feme  covert,     Yarborough 

vs.  Memathy.  418,418. 

RENT. 

Landlord's  lien  for,  how  secured.     Hardeman  vs.  Shumaiey  898,  402, 
See  Landlord  and  tenant,  1,  2. 

REPLEADER. 

See  Pleading,  13. 

RES  JUDICATA. 

Effect  of.     Note  48. 
See  Judgment,  2. 

RESPONDEAS  OUSTER. 

Is  the  Judgment  on  sustaining  demurrer  to  a  plea  in  abatement.^' JtfcJBef 
vs.  The  State.  122,  128. 
See  Pleading,  12. 

RETAILING  LIQUORS. 

Construction  of  the  acts  of  Assembly  relating  to.    Dyer  vs.  The  State^ 

287,  247,  255, 

See  Criminal  Law,  40,  41,  42. 

SALE, 

Op  Goods. 
1.  When  complete.  A  sale  of  chattels  is  complete  so  soon  as  both  parties 
have  agreed  to  the  terms.  So  soon  as  the  vendee  says,  "I  will  pay 
the  price  demanded,"  and  the  vendor  says,  **I  will  receive  it,"  the  vea- 
dee  has  a  right  to  demand  the  thing  sold, — the  vendor  to  demand  the 
consideration;  and  they  are  mutually  entitled,  the  one  to  his  action  for 
thing,  the  other  to  his  action  for  the  money.  Potter  vs.  Couford,  22, 
25,  26. 

,     2.     Same.    Same.    Sheriff's  Sale.    Shatjo  vs.  Smithy  9  Yerger,  97,  recog- 
nized, which  decides,  that  whatever  property  is  vested  m  the  Sheriff 
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by  his  levy  on  a  chattel,  passes  to  the  bidder  at  his  sale,  so  soon  as  the 
hammer  is  down.    Ibid^  46,  27. 

8.  Same.  Same*  Conditional.  On  a  verbal  sale  with  delivery,  of  a 
slave  at  a  fixed  price,  to  be  paid  on  a  day  certain,  but — until  paid^  the 
title  to  reman  in  the  seller^ — the  payment  is  a  condition  precedent,  till 
the  performance  of  which,fthe  property  does  not  become  absolute  in 
the  buyer,  nor  liable  to  his  debts.     Gambling  vs.  Read,  281,  284, 286. 

4.  Same,  Conditional.  Upon  the  delivery  of  a  chattel  bv  A.  to  D.  if  an 
agreement  be  made  between  them — that  the  property  snail  remain  in  A, 
and  the  possession  and  use  be  enjoyed  by  B;  and  if,  by  a  limited  time,  B 
do  for  A  certain  work,  the  property  shall  become  B's — such  agreement 
is  legal.     Houston  vs.  Dyche,  76,  77. 

5.  Same.  Resevation  ofpssession  by  vendor.  A  reservation  by  the  ven- 
dor with  the  buyer's  consent,  of  the  possession  and  use  of  articles  abso- 
lutely sold,  though  they  are  consumable  in  the  use,  is  only  a  badge  of 
fraud.  3  Yerger  522;  4  irf.  541,  3  Id.  419.  Richmond  ys.  Crudup^ 
581,  582,  584.     Fid.  Assignment  in  Trust  for  Creditors. 

6.  Same.     In  fraud  of  creditors.     Banks  vs.  Thomas,  28,  31,  33. 
See  Fraudulent  Conveyancb. 

7.  Same.  Seiler^s  Lien.  Note  to  case  of  Gambling  vs.  Read,  286;  Har- 
rison's Digest,  1936. 

S.  Same.  Imfitness  for  purpose.  A  machinist  in  selling  a  worthless  ma- 
chine for  a  good  one,  is  guilty  of  fraud,  whether  aware  or  ignornant  of 
the  defect.  And  in  such  case  equitv  will  enjoin  the  seller  from  collect- 
ing a  negotiable  security,  executed  for  the  price,  and  compel  him  to 
account  for  any  part  of  the  purchase  money,  paid  to  him  or  his  bona 
fide  assignee;  but  such  assignee  will  not  be  enjoined  from  collecting  it. 
Donelson  vs.  Ytung,  155,  157,  and  note  Harrison'^s  Digest,  1937,  1938. 

Op  Land. 

9.  Vendor^ s  LUn  passes  to  assignee  of  security  given  for  price.  Un- 
paid purchase  money  secured  by  a  mortgage  of  the  property  sold,  or 
simply  by  a  reservation  of  the  title  in  the  seller,  draws  afler  it,  when 
assigned,  the  security  provided  for  its  payment.  Hence  in  sales  of  land, 
where  the  vendor  gives  his  bond  for  the  title,  and  the  purchaser  his 
note  for  the  money,  an  assignee  of  one  of  the  notes  may,  without  more, 
subject  the  estate  to  the  payment;  as  he  may  also,  in  the  case  of  a 
mortgage.  But  if  the  title  passes  out  of  the  vendor  by  a  conveyance 
unconditional,  his  equitable  lien  does  not  pass  to  an  assignee  of  the 
purchase  money.  Cfraham  vs.  McCampbell,  52,  55,  58.  Ace.  as  to  this 
last  point,  Gunn  vs.  Chester,  b  Yerger,  205;  Contra,  Kenny  ys.  Collins, 
4  Littell,  289.     And  see  note,  58.    Harr.son^s  Digest,  1912. 

10.  Same.  What  within  Statute  of  Fmmds.  A  right  of  permanently  over- 
flowing the  land  of  another,  by  a  mill-dam  to  be  constructed  below  his 
line  is  a  hereditament;  and  a  contract  for  the  sale  of  it,  must,  therefore, 
be  in  writing.  Ace.  Bridges  vs.  Purcell,  1  Deveraux  &  Battle,  492. 
Harris  vs.  Miller,  158, 160,  161. 

11.  Same.  Same.  Remarking  does  not  proceed  upon  the  idea  of  a  trans- 
mission of  title,  but  upon  that  of  ascertaining  boundaries  which  are  un- 
known; and  though  it  have,  in  any  case,  the  effect  of  changing  the  pos- 
session of  any  given  land  from  one  to  another,  it;  is  not  witliin  the  stat- 

^       ute  of  frauds,  because  it  is  not  a  sale;  but  if  the  boundary  be  known, 
and  the  parties  agree  upon  a  new  one,  whereby  there  is  a  chaifge  of 
possession,  that  isvoid  under  the  statute  oi' frauds.     Yarborot^h  yb. 
Memathy,  413,  418,  419. 
See  Boundaries. 

12.  Same.    Same.^    Verbal  ae;reement     A  verbal  agiceirent  to  receive  real 
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estate  in  discharge  of  debt,  will  pot  be  taken  out  of  the  statute  of  frauds, 
by  a  submission  to  referees  of  the  qnestion — at  what  price  it  should  be 
received — though  the  referees  fix  the  price  in  writing  under  seal,  and 
in  the  shape  of  m\  award.  Rice  vs.  Rawlingt^  496,  499,  502. 
18.  Same,  Same,  Hereditamefit — Easment.  Note  to  Harris  vs.  Miller, 
161,  162    Harrison's  Digest,  1900,  et.  seq. 

14.  Q/*  Land,  Contract  of  Sale.  Description  of  premises.  In  a  contract 
for  the  sale  and  purchase,'  at  a  gross  sum,  of  a  given  number  of  acres 
— off  the  vest  end  of  the  vendor^s  tract  to  come  to  a  roady  thence  in  the 
direction  of  a  certain  fence,  to  a  specified  point — ^ihe  vendee  will  be" 
entitled  to  the  named  quantity  of  acres,  though  not  included  between 
the  west  end  of  the  traet,  the  road  and  the  line,  rjin  thence  to  the  point. 
Sale  of  residue.  And  the  construction  of  the  contract  will  be  the 
same  towards  a  subsequent  contractor  for  the  residue  of  the  tract  after 
the  first  vendee's  purchase  should  be  surveyee.  Harper  vs.  Lfindsey,  310, 
314,  316.  See  Interpretation.  And  see  note,  316,  for  authorities 
upon  the  construction  of  deeds,  where  the  metes  and  bounds  are  re- 
garded as  controlling  the  construction. 

15.  Some»  Relation  betweeu  vendor  and  vendee.  Incumbrance  on  vendor's 
title.  The  relation  between  the  vendor  and  vendee  is  similar  to  that  of 
landlord  and  tenant.  Neither  the  vendee  nor  the  tenant  can  do  any 
thing  in  prejudice  of  the  title  under  which  they  hold.  Hence,  if  there 
be  an  incumbrance  upon  a  vendor's  title,  or  an  adversary  title,  nnd  it 
be  extinguished  by  the  vendee,  it  will  enure  to  the  benefit  of  the  vendor, 
lyho  will  be  bound  to  make  an  abatement  in  the  purchase  money  equal 
to  what  it  cost  to  clear  the  title.  This  is  the  result  of  the  relation;  and 
it  follows  whether  the  vendor  had  any  title  when  he  sold  or  not.  See 
Galloway  vs.  Finley,  12  Peters  264, — opinion  of  Catron,  J.,  page 
294.     Meadows  vs.  Hopkins,  ISl,  183,  186. 

16.  Same,  By  Clerk  and  Master  under  a  decree  in  Chancery,  afler^f  for 
writs  of  error  and  supersedeas  to  reverse  it, — void.  Claiborne  ▼«. 
Crockett,  60t,  611, 

See  Chanoerv,  16,  48. 

SCIRE  FACIAS. 

1;  On  a  recognisance  in  state  causes,  plea  of  non  est  factum  to  recogni* 
zance  demurable.     Barkley  vs.  The  State,  93,  94. 

2.  Allegation  in,  that  recognizance  was  returned  into  clerk's  office  by  jus- 

tices, sufficiently  certam  allegation  that  it  was  taken  before  them.   The 
Stale  vs.  Cherry,  232,  236.     See  Criminal  Law,  36  to  39. 

3.  Though  void  as  to  infants  for  want  of  personal  services  is  good  as  to 

adults,  or  only  irregular.     Valentine  vs.   Cooley,  613,  618.     See  In- 
fant, 3.     Practice,  4. 

SEIZIN. 

What  necessary  in  ancestor  to  transmit  the  estate  to  heir,  by  descent;  or  in 
wife,  to  make  husband  tenant  by  the  curtesy.  Guion  vs.  Burton,  570, 
572.    See  Descent. 

SHERIFF. 

1.  Return  not  traversible.  No  averrement  can  be  allowed  a^^ainst  a  sheriff^s 

return.     If  untrue,  the  remedy  is  by  action  on  the  case  for  a  false  re- 
turn.   McBee  vs.  The  State,  122,  123,  124.     Harrison's  Digest,  1981. 

2.  Process  issued  by  justice  may  be  served  by  deputy  sheriff.     Union  Bank 

vs.  Lowe,  225,  230. 
See  Practice,  2. 
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3.  Bail,  in  what  cases  sheriff  may  take.     The  State  vs.   Ho  »,  473,  475, 

476.     See  Criminal  Law,  1. 

4.  Non  return  of  execution,  may  be  moved  against  for,  in  Chancery  Court. 

Benson  vs.  Purler,  519.     Statutes  upon  construed,  520,  524. 

5.  Competency  of  Sheri^  to  prove  want  of  notice  of  sate.     The  sheriff  is 

competent,  but  not  bound  to  give  evidence  of  his  own  failure  to  give 
notice  of  the  time  and  place  of  sale  as  required  by  the  act  of  1799,  c 
14,  §  1.     Valentine  vs.  Cooley,  613,'  618,  619 

SLAVES  AND  SLAVERY. 

1.  Freedom,  bequest  of,  to  take  .effect  after  the  death  of  testator's  wife, 

with  a  contingent  power  of  disposition  by  the  wife  in  the  mean  time, 
construed   favorably  to  the  freedom.     Jacob  \&,  Sharp,  114,  116,  119. 
Bequest  to  the  same  purpose  without  the  contingent  right  of  disposi- 
tion.    Lavina  vs.  Duffield,  in  note,  117. 
See  Freedom. 

2.  What  disposition  of  a  slave  by  a  father  to  a  child  is  a  bailmebt  or  gift 

under  the  North  Carolina  act  of  1806,  Rev.  c.  701,  MeKissick  vs, 
McKissick,  427,  434,  436. 

See  Gift,  1.     Limitation  op  Actions  and  Suits,  8. 

3.  Emancipation  of  slaves  under  act  of  1801,  c  27,  good  without  chair- 

man's report  upon  the  petition.   Stewart  ys.  Miller  ^  MoarCy  575,  578. 
See  Emancipation. 

SPECIFIC  PERFORMANCE. 

Lapse  of  time  when  a  bar  to.     Koen  vs.  White,  358,  363.    Consideration 
may  be  enquired  into  or  not,  on  bill  for,  brought  by  assignee  of  con- 
tract or  title  bond.      Thompson  vs.   Branch,  390,  393,  394;  Koen  vs. 
fVhite,  358,  363. 
See  Chancery,  3  to  8. 

STATUTE  OF  FRAUDS. 

1.  English  and  Tennessee,  differencs  in  phraseology  of.     Note  :to  ff^rrtf 

vs.  Miller,  161,  162.     See  Sale,  10,  11,  12. 

2.  Avoids  gifts  of  lands,  &c.,  but  not  of  money,  stock,  choses  in  action, 

&c.     jSwing  vs.  Cantrell,  364,  373,  377.     See  Chancery,  12,  13, 14. 

3.  Award,  what  will  or. not  take  agreement  out  of.   Ricey^,  EatD/t ng«,  496. 

See  Sale,  12. 

STATUTES. 

31  Elizabeth,  c  5,  §  5— Penalties,  limitation  of  suititfor  476 

c  31,  §7 — Laws  in  force  476 

c  48— ^Distribution  '                                                   .  630 

c  5,  §13 — Guardian's  leases,  covenant  against  waste  525 

c  3 — Distribution  680 
e  6,  §  4-r- Grand  iury,  supplying  places  of  those  on  original  panel  192 

c  10,  §  3  &  12— Retailing  liquors  237 

c  22,  §  8 — Dower,  )>ro vision  instead  of,  election  378 

c  10 — Descents  672 

c  22,  §  2— Descents  672 

c  22 — Execution  in  Chancery  624 

c  57 — Joint  and  several  demands  140 

c  23— Proof  of  Wills  95 

c  23,  §4 — 2di)roviso,  Executors  and  Adminiuistrators  73,  163 

s  11 — Act  of  Congress — Authentication  of  State  Recotds,  &c.       94 

c  1,  §  52 — Service  of  process  by  deputy  sheriff  226 
c  1,  §  32 — Witnesses.    Incompe.tency  of  persons  of  mixed  blood  120 
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1796,  c  IS— Descents 

1799,  c  14,  §  1 — Execution  notice  of,  to  tenant  in  possession 
1799,  c  19— Divorce 

1801,  c  7,  §  5 — Service  of  process  by  deputy  sheriff 
1801,  c  6,  §  48— Decrees  in  Chancery,  mode  of  divesting  title  by 
1801,  c  6,  §  58 — Motion  for  non-suit 

1801,  c  6,  §  59 — New  trial,  not  more  than  two  to  same  party 
1801,  c  25,  §  1— Statute  of  Frauds 
1801,  c  25,  §2 — Fraudulent  conveyance 
1801,  c  27— ii mancipation 

1803,  c  18,  §  1 — Executions,  failure  to  return,  remedy 
1806,  c  1,  §  21 — Processioning 
1809,  c  89— lotteries 
1809,  c  49,  §4— Circuit  Courts 
1811,  c  13 — ^Retailinff  Liquors 
1811,  c  72,  §  12— Writ  of  Error  and  Supersedeas 
1811,  c  72,  §  4 — Equity  jurisdiction  given  to  Court  of  Errors 
1813,  c  78,  §3 — Equity  jurisdiction  restored  to  Circuit  court 
1819,  c  13— Descent  among  illegitimates 
1821,  c21j  §  1 — Amendments — Justices'  records 

1821,  c  66— Champerty  187, 

1822,  c  29— Bastardy 

1828,  c  28— Posthumous  Children 

1823,  c33 — Retailing  Liquors 

1823,  c  54,  §  8 — Damages  on  affirmance 

1824,  c  22,  §6 — Entry  of  occupancies 

1825,  c  15— Descent,  child  of  color 
1825,  c  25 — Landlord's  Lien  for  rent 

1825,  c  66 — Service  of  nrocess  by  deputy[sheriff 

1826,  c  41 — Loaning  Nashville  Bank  Notes 

1827,  c  35,  §  4 — Service  of  process  by  deputy  sherifiT 
1827,  c  79;  §  2,  3— Chancery  courts 

1829,  c  62— Clock  peddling 

1831,  c  4 — Bail  in  criminal  cases,  SheriflPs  power 
1831,  c  69 — Lottery — private 

25 — Delivery  bonds 

80 — Retailing  Liquors 

102 — Free  persons  of  color,  immigration  of 

11 — Attachment  in  chancery 

34 — Retailing  liquors 
1835,  c  4,  §  4,  15 — ^Chancellor's  powers  to  give  judgment,  against 

Sheriff  or  non  return  of  execution 

5,  5  7 — Circuit  courts  ^ 

6,  §  3 — ^County  courts 
19,  §  6-^Execution  non  return  of,  remedy  for 

69*  1  2  \  ^''AD<Uui^ors,  summoning  persons  instead  of  panel 
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131 
225 
607 
547 
168 
161 
364 
574 
521 
206 
437 
622 
237 
607 
523 
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16 
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124 
573 
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573 
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355 
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476 
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337 
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337 

534 
134 
134 
533 

193 


STATUTES. 

i.  Relate  to  t^eir  passage  when  signed  by  speakers.    Dyer  vs.  The  State, 

287,  255. 
2.  Are  not  laws  till  signed  by  speakers  287,  356 

When  they  take  effect,  note  255,  256. 

SUBSTITUTION. 

Principles  of.    Translation  of  texts  of  civil  law.    Note  to  Scanland 
vs.  Settley  173,  174,  176. 
See  Surety,  3. 
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SUCCESSION. 

Whether  widow  can  claim  collation  of  advancements.  Under  the  North 
Carolina  act  of  1784,  c  22^  §  8,  the  widow  of  an  intestate  is  not  enti- 
tled to  have  advancements  to  his  children  in  his  life  time  collated,  so 
as  to  form,  out  of  the  advancements  and  residue  on  hands  at  the  death,  a 
mass  to  be  divided  between  her  and  the  children.  She  is  only  entitled 
to  a  share  of  what  remains  after  deducting  the  advancements.  JSrun- 
son  vs,  Brunson,  630. 

SUMMONS. 

Corporation  may  be  made  liable  by  without  distringas.     Union  Bank 
vs.  LowCy  225,  229,  230. 

See  CoRPOEATioir,  Pbacticb,  1,  2,  3,  4. 

SURETY. 

1,  Discharge  of.  Time  given  to  principal.  Taking  addition  security.  If 
a  creditor  take  a  deed  of  trust  on  his  principal  debtor's  property — not 
stipulating  to  grant  the  debtor  any  delay,  the  taking  of  such  additional 
security  does  not  discharge  the  surety.  But  if  the  surety  pay  the  mon- 
ey, he  IS  entitled  to  be  substituted  in  the  creditor's  place  to  the  addi- 
tional security.  The  surety  will  be  discharged  if  the  creditor  has  put 
it  out  of  his  power  to  make  an  assignment  of  the  subsidiary  security. 
Story's  Eq.  §  602;  ScanlandvB.  SettlCy  169,  171,  173. 

3.  Sureties  for  successive  appeals  are  not  co-sureties.  If  a  judgment,  ren- 
dered by  the  county  court  against  two,  is  affirmed  in  the  circuit  court 
against  them  and  their  surety  for  the  appeal, — and  is  again  affirmed  in 
the  supreme  court  against  the  three  and  their  surety  for  the  second  ap- 
peal,— the  first  and  last  sureties  are  related  as  principal  and  surety, 
not  as  co-sureties;  and  if  the  first  pay  the  judgment,  he  is  not  entitled 
to  contribution  from  the  second.    .Uowen  vs.  Duncan,  470,  472 

8.  Right  of,  to  be  subetitnted  to  any  security  taken  by  the  creditor.  Texts  of 
the ci villa w  relating  to.    Note  to  ScatUand  vs.  Settle,  173,774. 
See  Cession  of  Actions. 

TIME. 

1.  Of  pr$scription  begins  to  run  against  grantee  out  of  possesston  from  the 

date  of  his  ^rant.  Brown  vs.  BtUdridge,  1,  2,  4;  against  the  demand 
of  ward  against  guardian  from  settlement  botween  them.  Caplinger  vs. 
Stokes,  175,  180. 
See  Grant,  1,  2;  Chancect,  3,  4,  5. 

2.  Lapse  of  when  a  bar  to  specifi  performance,  Koen  vs.   White's  Heirs, 

358.  363.    How  it  affects  equities  of  redemption.    Note  to  Wood  vs. 
Jones,  518. 
See  Chanceet,  5. 

TRESPASS. 

1.  No  man  shall  be  excused  of,  except  it  be  adjudged  utterly  without  his 
fault,  and  that  he  committed  no  negligence  to  give  occasion  to  the  hurt. 
Weaver  vs.   Ward,  Hobart,  136.     Note  to  Childress  vs.  Yourie,  564. 

3.  When  the  law  authorises  an  act,  and  nothing  is  done  but  what  is  neces- 

sary to  accomplish  the  act,  those  who  perforin  it  are  not  liable  as  tres- 
passers.    Ibid,  563. 

TROVER. 

1.  Conversion  by  conditional  vendee  and  buyer  from.    Upon  the  delivery  of 

a  chattel  from  A  to  B,  if  an   agreement  be  made    between   rhem, — 

"That  the  property  shall  remain  in  A,  and  the  possession  and  use  be 

enjoyed  by  B\  and  if  by  a  limited  time   B  do  for  A  certain  work,  the 
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poperty  shall  be  B'#" — ^such  agreement  is  legal.  And,  in  such  case,  if 
Tft  sell  the  chattel,  he  is  guilty  of  a  conversion;  and  so  is  the  buyer  from 
him  if  aware  of  the  facts:  and  if  not,  when  he  is  informed  of  them,  he 
use  the  chattel,  and  say  that  A  must  look  to  B,  that  is  a  conversion,  txA 
a  demand  need  not  be  proved.     Houston  vs.  Dyche,  76,  77. 

2.  Evidence  in  lover.     Demand  and  refusal — conversion.    Where  the  right 

of  property  in  a  chattel  is  in  one  person,  and  the  possession  rightly  in 
another — as  by  some  species  of  bailment  or  the  like — a  demand  will  put 
an  end  to  the  possession;  and  in  such  case,  refusal  is  evidence  of  con- 
version; but  it  is  unnecessrry  either  to  make  or  to  prove  a  demand  and 
refusal,  where  there  is  other  evidence  of  a  conversion.     Rid,  77. 
8.  Bailmenl.     Hirer*9    responsibility,     Chan^ng  service — conversion,    A 
hirer  of  a  sla^e  for  a  specific  service  is  responsible  for  all  damages  aris- 
ing from  employing  the  slave  in  a  different  service;  as  he  is  also  for  a 
loss  occurring  while  the  slave,  is  so  employed,  though  the  proximate 
cause  of  such  toss  was  inevitable  casualty.     It  is  a  fraud  upon  the  rights 
of  the  owner,  and  a  conversion  to  put  a  slave  to  a  service  entirely  dif- 
ferent from  that  for  which  he  was  hired.     Story's  Bail.  §  413.    .Angus 
^V8.  Dickerson,  459,  466,  470. 

See  Bailment,  2,  3,  4.  ' 

TRUST.  . 

1.  Resulting  or  implied,  how  created.     Thompsdn  vs.  Branchy  390,  393, 
394. 

3.  Direct  and  implied,  limitation  of  actions  and  suits  as  to.      Wood  vs. 

Jonet^  513,  5l6,  518.     And  see  the  Note,  513. 
See  Chancery.  50  to  54. 

USURY. 

1.  The  contract  being  void  only  for  the  excessive  interest,  the  usury  must 

be  pleaded  in  bar  to  so  much  and  no  more.     Reed  vs.  Moorey  80,  81. 
See  Pleading,  6. 

2.  Loan  of  depreciated  notes  to  be  repaid  in  sound  funds,  made  to  enable 

the  borrower  to  pay  a  debt  dollar  for  dollar,  not  usurious.     Burton  vs. 
The  School  Commissioners,  585,  590. 
See  Constitutional  Law,  16. 

VENDOR  AND  PURCHASER. 

1.  Vendor's  lien  passes  to  an  assignee  of  unpaid  purchase  money.   Graham 

vs.  McCampbell,  5ti,  55, 58. 
S.  But  not  after  'a  conveyance  in  fee  in  Tennessee,  Ibid.  55  to  58.     Does  in 
Kentucky.'   Note  58. 
See  Sale,  9. 

3.  Vendee  is  estopped  to  dispute  the  vendor's  title.     Meadowsrs,  Hopkins, 

181,  186. 

4.  Fraudulent  vendee,  i.  e.  one  who  purchases  after  judgment  against  the 

vendor,  cannot  set  up  against  a  purchaser  at  a  sale  under  an  execution 
upon  the  judgment,  an  outstanding  title.     Rochell  vs.  Benson,  3,  4,  7. 
See  Fraudctlent  Conveyancf. 

5.  Purchaser  from  a  vendor  out  of  possession  of  land  adversely  held,  cannot 

maintain  against  the  vendor  an  action  upon  the  covenant  of  warranty; 
fbr  the  deed  and  all  the  covenants  are  void.     IVilliams  vs.  Hogan^  187, 
189,  190. 
See  Champerty.     Covenant,  2. 

6.  Construction  of  contract  of  sale  as  to  description  of  premises.    Harper 

Y8.  Lindsay,  310,  316. 
See  Sale,  14,     • 
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VENDOR  AND  PURCHASER— Canttnuerf. 

8.  Possession  of  verbal  vendee  is  possession  of  vendor.     P^dlienime  vs.  Coo- 
;^,  618, 618,  619. 
See  Limitations  of  Actions  and  Svits,  5. 

VERDICT. 

1.  Founded  on  iminateria]  issue,  no  judgment  lean  be  rendered  upon.  Trott 
vs.  FF€<<,  163,  169.     See  Pleading,  IS;  * 

S.  Not  sustained  by  evidence  will  be  set  aside.     Ibid.  168, 169. 
See  New  Trial,  35. 

3.  Will  aid  want  of  similiter,  but  not  want  of  plea  atid  issue.  Mo$fley  vs. 
MaUhewM,  578,  579,  580.    See  Pi^eading,  16. 

WARRANTY  AND  DfcCEIT. 

Fraud.      Mere  falte  representation.     A  machinist    in  selling    a    worth- 
less inachine  for  a  good  oo/S)  ib  guilty  of  fraud,  whether  aware  or  igno- 
rant of  the  defect.    Donetson  vs.  ClementSy  155, 157.    Harrison's  Di- 
gest, 21 4t,  2148. 
See  Chancery. 

WATERCOURSE. 

1.  Riparian  owners,  their  rights  as  to  baekwater.  .To  cause  the  waters  of  a 
stream,  by  the  erection  of  a  dam  or  the  like  below  a  party's  line,  to  over- 
flow his  ^rounds  and  springs;  or,  thereby  to  create,  near  his  residence, 
ponds  of  stagnant  and  ofrensive  water,  injurious  to  health,  is  a  nuis- 
ance, and  an  actionable  injury.     NealSr  Shelton  vs.  Henry,  17,20,  22. 

3.  Angell's  work  upon  the  subject.     Note,  page  21,  22,  161, 162. 

4.  Right  of  flooding  land  above.    A  right  of  permanently  overflowing,  the 

land  of  another,  by  a  mill  dam  to  be  constructed  below  his  line,  is  anere- 
ditament;  and  a  contract  for  the  sale  of  it  must,  therefore,  be  in  writing. 
Harris  vs.  Miller,  158,  160,  161.     Ace,    Bridges  vs.  Furcell,  1  Deve- 
reaux  and  Battle,  192. 
See  Sale,  10,  11,  12,  13.     Statute  of  Frauds. 
5.  On  the  subject  of  watercourses.     See  Note  to  Harris  4*  Miller,  162. 

WIDOW. 

How  her  dower  may  be  barred  bv  testamentary  provision.  Reid  vs. 
Campbell,  378,  385.  389.     See  Chanoerv,  $^8.    Dower. 

Whether  she  may  have  advancements  to  children  collated  upon  the  distri- 
bution of  the  eeitate  of  her  husband  remaining  on  hand  at  his  death  in- 
testate.    Brunson  vs.  Branson,  630.    See  Succession. 

WILL. 

^Jurisdiction  and  Probate,  How  proved  on  issue,  devisavit  vel  non?  At 
common  law,  all  the  subscribing  witnesses  need  not  be  called,  unless  it 
flrst  appear  that  the  instrument  produced  labors  under  doubt  and  suspi- 
cion. 1  Starkie's  Ev.  320;  2  Id.  923;  6  Am.  from  2d  Lond.  Ed.  The 
act  of  1789,  c.  23,  going  upon  the  principle  that  the  issue,  devisavit  vel 
npn7  implies  doubt  and  suspicion,  requires  the  party,  in  the  first  in- 
stance, to  call  all  the  living  witnesses  within  the  jurisdiction  of  the 
court;  and  that  is  the  only  change  the  act  has  made  on  the  common  law. 
Therefore,if  the  witnesses  reside  out  of  the  jurisdiction  of  the  court,  proof 
of  their  handwriting  is  admissible,  as  it  is  at  common  law.  1  Stark.  Ev. 
325;  2  Dev.  and  Bat.^31 1.  The  proper  officer's  return  on  a  subpoena  for 
the  witness  is  sufficient  evidence  of  the  fact,  as  was  decided  in  MeDnn. 
old  vs.  McDonaldt  5  Yerger,  307;  but  it  may  also  l)e  shown  by  any  other 
evidence  tending  to  prove  it.  Crockett  vs.  Crockett,  95,  96, 97. 
See  Evidence,  2,  3.    Devisavit  Vel  Nok. 
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WITNESS. 

1.  Competency.    Of  penow  of  mixed  blood  ia  crimiaal  prosecations,  Jonei 

T9.  The  SuUe,  120,  133.     See  Criminal  Law,  6. 
9.  Of  grand  juror  on  iadictment  against  a  witness  examined  before  the 
^  grand  jury  for  perjury  comnaitted  in  that  examination*     Crocker  vs. 

The  State,  137,  ISO,  ISl.     See  Crimiital  Law,  7. 
S.  Of  bail  or  prosecution  surety  for  party  for  whom  they  ara  bound,  upon 
release  and  substitution  of  other  surety.     Craighead  vs.  The  Bihmt,  199, 
304, 306^  Ross  vs.  Blair ,  535,  544. 

4,  Of  gu&rdtan  who,  having  given  bond  to  prosecute  an  acdon  of  ejectment 

in  their  names,  is  released  when  they  come  of  age,  and  offered  as  a  wit- 
ness in  ^or  wards.     Ross  vs.  Blair,  ibid.  544/ 

5,  Of  father  fur  his  own  children  in  ejectment,  where  his  wife  hRTixif  been 

entitled  to  dower  in  the  land,  they  join  in  a  retinquishment  thereofto  the 
children.     Rid.  544. 

6,  Ofshcrtfto  prove  want  of  notice  of  stie  acoar4ing  to  act  of  1799,  c.  14,  § 

1.     PfBUenUne,  vs,  Cootey,  61 8, 618, 619. 
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